


SRARY 


B 


ee A 
a 


| 
a beat it 


~~ 
— 
= 
bdr: 
= 
= 
= 


REPORTS 


CASES ARGUED AND ADJUDGED 


THE UNITED STATES. 
DECEMBER TERM, 1854. 


By BENJAMIN C. HOWARD, 
COUNSELLOR AT LAW AND REPORTER OF THE DECISIONS OF THE SUPREME 


COURT OF THE UNITED STATES. 


VOL. XVII 





BOSTON: 
LITTLE, BROWN AND COMPANY, 
Law Publishers and Booksellers. 


3335., 











ae ia Na! AEP dow. 


Entered according to Act of Congress, in the year 1855, by 
LittLe, Brown anp Company, 
in the Clerk’s Office of the District Court of the District of Massachusetts. 


@teee 


RIVERSIDE, CAMBRIDGE: . 
PRINTED BY H. 0. HOUGHTON AND COMPANY. 


STEREOTYPED BY STONE AND SMART. 











SUPREME COURT OF THE UNITED STATES. 





: 
4 Hon. ROGER B. TANEY, Chief Justice. 
Hon. JOHN McLEAN, Associate Justice. 
Hon. JAMES M. WAYNE, Associate Justice. 
Hon. JOHN CATRON, Associate Justice. 
Hon. PETER V. DANIEL, Associate Justice. 
Hon. SAMUEL NELSON, Associate Justice. 
; Hon. ROBERT C. GRIER, Associate Justice. 
d o Hon. BENJAMIN R. CURTIS, Associate Justice. 
5 Hon. JOHN A. CAMPBELL, Associate Justice. 
. Cates CusHinG, Esq., Attorney-General. 
WiLiiam Tuomas Carro.i, Esq.,°Clerk. 
Benyamin C. Howarp, Esq., Reporter. 
JonaH D. Hoover, Esq., Marshal. 








LIST OF ATTORNEYS AND COUNSELLORS, 


ADMITTED DECEMBER TERM, 1854. 








Britton A. Hit, 
DanrEL O. Morton, 
GeorGE N. STEWART, 
JAMES RipGway, 
Corin M. INGERSOLL, 
DANIEL KELSO, 
JAMES HuGues, 

Hare KInGsiey, 


T. St. Van HoeEVENBERGH, 


J. L. Petierv, 

F. Canro_ty BREWSTER, 
Exrutmv B. WasHpurnNe, 
Tuomas A. JENCKES, 
Epwarp M. GARDNER, 
A. H. Evans, 

GrorGe W. Dossy, 
Rosert K. Scort, 
Gro. W. Lawson, 
Tuomas Batcu, 
WarREN TILTON, 

D. Ira BAKER, 

Joun J. TAYLOR, 

H. C. Goopwin, 
Wittram W. NIxeEs, 
Henry H. Moranece, 
WittraMm C. Cooper, 
Epwarp Litre Pierce, 
GeorGe L. NIGHTINGLE, 
Witiram BLANDING, 
STUKELY ELLswortn, 
Anprew I. Harwan, 

J. R. Dickerson, 
Roscor B. Hearn, 
Aaron F. Perry, 
Henry J. Horny, 


Missouri. 
Ohio. 
Alabama. 
New York. 
Connecticut. 
Indiana. 
Wisconsin. 
New York. 
New York. 
South Carolina. 
Pennsylvania. 
Illinois. 

Rhode Island. 
Massachusetts. 
Teras. 
Maryland. 
Pennsylvania. 
Oregon. 
Pennsylvania. 
Massachusetts. 
New York. 
New York. 
New York. 
New York. 
New York. 
Wisconsin. 
Massachusetts. 
Towa. 

South Carolina. 
New York. 
Indiana. 
Pennsylvania. 
Virginia. 
Ohio. 
Pennsylvania. - 


ot 








Lyre Tae 


aaa 


ae cA 


OR ET 


er 





FA eT ee Mectes yt es 


7s 


Lge OE ae 


Henry W. De Pvy, 
Cuarves A. Davison, 
LutTHerR Day, 

CHURCHILL J. CAMBRELING, 
STEPHEN HEMPSTEAD, 

J. MONTGOMERY GUITEAU, 
CuHristToPpHER INGLE, 

H. T. Bacuvs, 

WirtraAm A. CoLirss, 
Evras Merwin, 

M. THompson, 

Joun Fitcn, 

MANSFIELD T. WALWORTH, 
WeEtcomE R. BEEBE, 
Joun 8S. WatTTs, 

Joun E. Warp, 
THornton K. Lornrop, 
James A. McDovuGaL.t, 
Mitton S. LATHAM, 
Gustav MILLER, 

Joun H. Wuirts, 
CuarLtes H. W. MeEnan, 
ALLAN Bb. MAGRUDER, | 
Dwicut H. OL_mMsTEeapD, 
ANDREW OLIVER, 

JAMES MAURICE, 

Tuomas W. Lockwoop, 
ALEX’R C. M. PENNINGTON, 
Tuomas Hoyne, 
WASHINGTON MuRRAY, 
Joun LETCHER, 

Hestor L. STEVENS, 
Lucius PATTERSON, 
Tuomas A. HENDRICKS, 
NorMAN B. Jupp, 
NATHANIEL P. Banks, JR. 
CHARLES JAMES, 

Davip A. Nose, 
TALLAFERRO P. SHAFFNER, 
E. O. PERRIN, 

Ricuarp H. STANTON, 
CaLHoun BENHAM, 


* J. BANKHEAD MAGRUDER, 


R. H. WeigutTMan, 





LIST OF ATTORNEYS AND COUNSELLORS. 


New York. 
Ne w Yi rk, 
Ohio. 
Ne w York. 
Towa. 
New York. 
District of Columbia. 
Michigan. 
New York. 
Massachusetts. 
District of Columbia. 
New York. 
Ne w York ° 
New York. 
New Mexico. 
Georgia. 
Massachusetts. 
California. 
California. 
New York. 
New York. 
District of Columbia. 
Virginia. 
Ne w } ork. 
New York. 
New York. 
Michigan. 
New Jersey. 
Illinois. 
Ne w York. 
Virginia. 
Michigan. 
Michigan. 
Indiana. 
Illinois. 
Massachusetts. 
Wisconsin. 
Michigan. 
Kentucky. 
New York. 
Kentucky. 
California. 
Maryland. 
New Mexico. 





ORDER OF COURT. 





OrvereD, That the following supplemental rules be added to 
the rules heretofore adopted by this court, for regulating pro- 
ceedings in admiralty. 


Rute No. 52. 


When the defendant, in his answer, alleges new facts, these 
shall be considered as denied by the libellant, and no replication, 
general or special, shall be allowed. But within such time after 
the answer is filed as shall be fixed by the district court, either 
by general rule or by special order, the libellant may amend his 
bill, so as to confess and avoid, or explain or add to the new 
matters set forth in the answer; and within such time as may 


be fixed in like manner, the defendant shall answer such amend- 
ments. 


Rute No. 53. 


The clerks of the district courts shall make up the records to 
be transmitted to the circuit courts, on appeals, so that the same 
shall contain the following : — 

1. The style of the court. 

2. The names of the parties, setting forth the original parties, 
and those who have become parties, before the appeal, if any 
change has taken place. . 

3. If bail was taken, or property was attached or arrested, the 
process of arrest or attachment, and the service thereof, all bail 
and stipulations, and, if any sale has been made, the orders, war- 
rants, and reports relating thereto. 

4. The libel, with exhibits annexed thereto. 

5. The pleadings of the defendant, with the exhibits annexed 
thereto. 
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6. The testimony on the part of the libellant, and exhibits 
not annexed to the libel. 

7. The testimony on the part of the defendant, and any 
exhibits not annexed to his pleadings. 

8. Any order of the court to which exception was made. 

9. Any report of an assessor or assessors, if excepted to, with 
the orders of the court respecting the same, and the exceptions 
to the report. If the report was not excepted to, only the fact 
that a reference was made and so much of the report as shows 
what results were arrived at by the assessor, are to be stated. 

10. The final decree. 

11. The prayer for an appeal and the action of the district 
court thereon, and no reasons of appeal shall be filed or inserted 
in the transcript. 

The following shall be omitted. 

1. The continuances. 

All motions, rules, and orders not excepted to, which are 
merely preparatory for trial. 

3. ‘The commissions to take depositions, notices therefor, their 
captions and certificates of their being sworn to, unless some 
exception to a deposition in the district court was founded on 
some one or more of thgse; in which case so much of either 
of them as may be set out. In all other cases it shall be sufli- 
cient to give the name of the witness, and to copy the interrog- 
atories and answers, and to state the name of the commissioner, 
and the place where, and the date when, the deposition was 
sworn to. And in copying all depositions taken on interroga- 
tories, the answer shall be inserted immediately following the 
question. ; 

The clerk of the district court shall page the copy of the 
record thus made up, and shall make an index thereto; and he 
shall certify the entire document, at the end thereof, under the 
seal of the court, to be a transcript of the record of the district 
court in the cause named at the beginning of the copy made 
up, pursuant to this rule; and no other certificate of the record 
shall be needful or inserted. 

It is further ordered, that these rules be published in the next 
volume of the reports of the decisions of this court, and that 
the clerk cause them to be forthwith printed and transmitted to 
the several district courts. 

January 22, 1859. 


AMENDMENT OF THE 67th Cuancery RWwLeE. 


Ordered, that the sixty-seventh rule, governing equity prac- 
tice, be so amended as to allow the presiding judge of any 
court exercising jurisdiction, either in term-time or vacation, to 
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vest in the clerk of said court general power to name com- 
missioners to take testimony in like manner that the court or 
judge thereof can now do by the said sixty-seventh rule. 


APPOINTMENT OF CRIER. 


It is now here ordered by the court, that George W. Phillips, 
Esq., of the city of Washington, and District of Columbia, be, 
and he is hereby appointed the crier of this court, with all the 
rights, privileges, and emoluments thereunto by law belonging. 
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THE DECISIONS 


SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1854. 


Tue Wipow anp Herrs or Brensamin Poypras De La Lanne, 
PLaintirrs IN Error, v. Tue TreasURER OF THE STATE 
or LoulsIaNna. 


Where a proceeding was instituted in Louisiana, in the name of the treasurer of the 
State, to recover a tax imposed upon property inherited by aliens, a citation served 
upon that officer was sufficient. He was the “adverse party,” under the judiciary 
act. 

The tenth rule of this court, directing process to be served upon the chief executive 
magistrate and attorney-general, applies to those cases only in which the State 
is a party on the record. When an officer of the State is the party prosecuting the 
suit for the State, the citation must be served on him. 


Tuts case was brought up from the supreme court of the 
State of Louisiana, by a writ of error, issued under the 25th 
section of the judiciary act. 


Mr. Dunbar moved the court to allow him to strike out his 
appearance for the State of Louisiana; and further moved the 
court to dismiss the case, on the ground that no process had 
been issued against, or served on, the chief executive magis- 
trate and attorney-general of the State of Louisiana, under 
the 10th rule of this court. 


Mr. Janin opposed the motion. 


Mr. Chief Justice TANEY delivered the opinion of the 
court. 

This case is brought here by writ of error directed to the 
supreme court of the State of Louisiana, under the 25th sec- 
tion of the act of 1789. 

VOL. XVII. 











2 SUPREME COURT. 


Poydras de la Lande v. The Treasurer of Louisiana. 


It appears that a proceeding was instituted in the state 
court by the treasurer of the State to recover certain taxes, 
alleged to be due from the plaintiffs in error, under a law of 
Louisiana, which imposes a tax of ten per cent. upon the 
amount of property inherited by aliens in that State. 

The payment of the tax was resisted by the plaintiffs in 
error; but the case was finally decided ag: ainst them in the 
supreme court of Louisiana; and they thereupon brought this 
writ of error, upon the ground that the authority exercised 
under the state law was contrary to the constitution and 
treaties of the United States. 

The citation required by the act of 1789, was served on the 
treasurer, by whom and in whose name, as treasurer, the pro- 
ceedings had been instituted and conducted, and in whose 
favor the judgment was entered. 

A motion is now made to dismiss this writ of error, upon the 
ground that the State is the real party to the suit, in the name 
of the treasurer; and that the citation ought, therefore, to have 
been served on the chief executive magistrate and attorney- 
general of the State, according to the provisions of the 10th 
rule of this court. 

But that rule applies to those cases only in which the State 
is a party on the record. It is intended to point out the officers 
who shall be held to represent the State when process is issued 
against it, so far as the service of the process is concerned. 
The only mode in which a State can be cited to appear, is by 
serving the process on some one or more of its officers ; and 
those above named in the rule were considered by the court to 
be its appropriate representatives, in a summons or citation to 
appear in this court. 

But the citation must be directed to the party on the record, 
and served on him. And when an officer of the State is the 
party prosecuting the suit for the State, the citation must be 
served on him. In this case, a notice or citation on the chief 
executive oflicer or attorney-general would not be sufficient ; 
for the treasurer is the person who has obtained the judgment, 
and has the right to receive the money. He is the actor — the 
plaintiff in the suit. And the chief executive officer and 
attorney-general do not represent him, and may or may not 
support his proceedings. 

This rule of practice has been uniformly followed in this 
court. There have been many cases in which an officer of the 
State, acting in behalf of the State, has been one of the parties. 
And the 10th rule has never been applied to a case of that 
kind; and the citation has always been served on the officer, 
whether conducting the proceedings in his own name, or that 
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Shields v. Thomas. 


of his office. The practice is founded upon the language of 
the act of 1789, c. 20, which directs the “ adverse party” to be 
cited, on a writ of error or appeal. The “adverse party” is 
the one which appeared in the suit, and who prosecuted or 
defended it, and in whose favor the judgment was rendered, 
which the plaintiff in the writ of error seeks to reverse. 

The motion to dismiss this writ of error must, therefore, be 
overruled. 


Order. 


On consideration of the motion made by Mr. Dunbar, to dis- 
miss this cause on a prior day of the present term, to wit, on 
Friday, the 19th instant, and of the arguments of counsel there- 
upon, had as well against as in support thereof, it is now here 
ordered by the court that the said motion be, and the same is, 
hereby overruled. 


Joun G. Suretps, APPELLANT, v. Isaac THoMAS AND OTHERS. 


Where a bill was filed by several distributees of an estate, to compel the payment of 
money alleged to be due to them, and a decree was rendered in their favor, this 
court has jurisdiction over an appeal, although the amount payable to each indi- 
vidual claimant was less than two thousand dollars. 

The aggregate amount which the defendant was decreed to pay, was more than two 
thousand dollars ; and as to him, this is the matter in dispute. 

The complainants all claimed under the same title; and it was of no consequence to 
the defendant in what proportions they shared the money amongst them. 

The cases upon this point examined. 


Tuis was an appeal from the district court of the United 
States for the northern district of Iowa. 


Mr. Platt Smith moved to dismiss the appeal for. want of 
jurisdiction, as the amount of none of the several decrees was 
for $2,000, and referred to the case of Oliver et al. v. Alexander 
et al. 6 Peters, 143. 


The motion was opposed by Mr. Gillett. 


Mr. Chief Justice TANEY delivered the opinion of the 
court. 

This is an appeal from the decree of the district court of 
the United States, exercising the powers of a circuit court 
for the district of lowa. A motion has been made on behalf of 











4 SUPREME COURT. 


Shields v. Thomas. 
Isaac Thomas, one of the appellees, to dismiss it upon the 
ground that the sum in controversy with him is less than two 
thousand dollars. 

The facts in the case may be stated in a few words, so far as 
they are material to the decision of the motion. 

John Goldsberry, of Kentucky, died intestate, leaving a large 
personal estate, to which the present appellees, together with 
other persons named in the proceedings, were entitled as his 
legal representatives, in the proportions set out in the proceed- 
ings. ‘I'he widow of Goldsberry obtained letters of administra- 
tion on his estate, and afterwards intermarried with Shields, 
the appellant, who thereby obtained possession of the property 
of the deceased. 

The representatives of John Goldsberry, (of whom Isaac 
Thomas, in right of his wife, is one,) filed a bill in the 
chancery court of Ke ntucky, against Shields, charging that he 
had converted to his own or a large amount of the | property, 
to which these representatives were entitled. And in that pro- 
ceeding they obtained a decree against him for a large sum of 
money, the shares of the respective complainants being appor- 
tioned to them in the decree ; and the appellant was directed to 
pay to each the specific sum to which he was entitled, as his 
proportion of the property misappropriated by Shields. 

The appellant (Shields) lived in Iowa when this decree was 
made ; and the present appellees, who are a portion of the repre- 
sentatives of John Goldsberry, united in the bill in equity now 
before us, to enforce the decree of the Kentucky court, and 
praying that Shields might be compelled to pay to them respec- 
tively the several sums decreed in their favor in the proceedings 
in Kentucky ; and they obtained the decree in question, accord- 
ing to the prayer of their bill. 

The whole amount recovered against Shields, in the proceed- 
ing in lowa, exceeds two thousand dollars. But the sum 
allotted to each representative, who joined in the bill, was less. 
And the motion is made to dismiss, upon the ground that the 
sum due to each complainant is severally and_ specifically 
decreed to him; and that the amount thus decreed, is the sum 
in controversy between each representative and the appellant, 
and not the whole amount for which he has been held liable. 
And if this view of the matter in controversy be correct, the 
sum is undoubtedly below the jurisdiction of the court, and the 
appeal must be dismissed. 

But the court think the matter in controversy, in the Ken- 
tucky court, was the sum due to the representatives of the 
deceased collectively ; and not the particular sum to which each 
was entitled, when the amount due was distributed among them, 
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according to the laws of the State. They all claimed under one 
and the same title. ‘They had a common and undivided interest 
in the claim; and it was perfectly immaterial to the appellant, 
how it was to be shared among them. He had no controversy 
with either of them on that point; and if there was any difh- 
culty as to the proportions in which they were to share, the dis- 
pute was among themselves, and not w ith him. 

It is like a contract with several to pay a sum of money. It 
may be that the money, when recovere d, i is to be divided between 
them in equal or unequal proportions. Yet, if a controversy 
arises on the contract, and the sum in dispute upon it exceeds 
two thousand dollars, an appeal would clearly lie to this court, 
although the interest of each individual was less than that 
sum. 

This being the controversy in Kentucky, the decree of that 
court, apportioning the sum recovered among the several repre- 
sentatives, does not alter its character when renewed in Iowa. 
So far as the appellant is concerned, the entire sum found due 
by the Kentucky court is in dispute. He disputes the validity 
of that decree, and denies his obligation to pay any pi urt of the 
money. And if the appellees maintain their bill, he will be 
made liable to pay the whole amount decreed to them. ‘This 
is the controversy on his part; and the amount exceeds two 
thousand dollars. We think the court, therefore, has jurisdic- 
tion on the appeal. 

The cases referred to stand on different principles. The 
case of Oliver and others v. Alexander and others, 6 Pet. 143, 
was a suit for seamen’s wages. And although the crew are 
allowed by law, (for the sake of convenience and to save costs,) 
to join in a suit for wages, yet the right of each seaman is 
separate and distinct from his associates. His contract is 
separate ; and his recovery does not depend upon the recovery 
of others, but rests altogether on its own evidence and merits. 
And he does not recover a portion of a common fund to be dis- 
tributed among the claimants, but the amount due to himself 
on his own separate contract. 

The case of Rich and others v. Lambert and others, 12 How. 
352, was decided on the same ground. The several shippers 
who owned the goods which had been damaged, had no com- 
mon interest in the goods. ‘The interest of each was separate ; 
and his contract of “affreightme nt separate. And the libel of 
each was upon his own contract with the ship-owner, and for 
his own individual and separate property. 

The cases of Stratton v. Jarvis and Brown, 8 Pet. 8, and of 
Spear v. Place, 11 How. 525, were both salvage oones, where 
the property of each owner is chargeable with its own amount 
1 * 
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of salvage. The salvage service is entire; but the goods of 
each owner are liable only for the salvage with which they are 
charged, and have no common liability for the amounts due 
from the ship or other portions of the cargo. It is a separate 
and distinct controversy between himself and the salvors, and 
not a common and undivided one, for which the property is 
jointly liable. 

The cases relied on are therefore distinguishable from the one 
before us; and the motion to dismiss for want of jurisdiction 
must be overruled. 


Order. 


On consideration of the motion made in this cause by Mr. 
Smith, on a prior day of the present term of this court, to wit, 
on Friday, the 19th instant, and of the arguments of counsel 
thereupon, had as well against as in support thereof, it is now 
here ordered by the court, that the said motion be, and the same 
is, hereby overruled. 


Joun Artuurs, Joun Nicuouson, Jonas R. McCuintock, anp 
WILLIAM STEWART, CARRYING ON BUSINESS UNDER THE FIRM 
AND NAME OF Artruurs, NICHOLSON, AND Co., PLAINTIFFS IN 
Error, v. Jesse Harr. 


Where a jury is waived, and questions of law and fact decided by the court in Louis- 
iana, the rules of the state appellate court require that the whole evidence should 
be put into the record. But where a case is brought up to this court, by writ of 
error from the circuit court of the United States for Louisiana, the rules of this 
court only require that so much of the evidence should be inserted as is necessary 
to explain the legal questions decided by the court. 

Consequently, the mere fact, that some of the evidence given below is omitted from 
the record, is not of itself sufficient to prevent this court from examining the ques- 
tions of law presented by the record. 

Where the court decides questions both of law and fact, the admission of improper 
testimony is not the subject of a bill of exception, although the exclusion of proper 
testimony is so. 

The rule stated, according to which the appellate court should review the legal ques- 
tions involved in the final judgment of the court below, which has decided both law 
and fact; and the mode pointed out by which counsel should separate the two 
classes of questions. 

In an action upon a bill of exchange by a bond fide assignee against the acceptor, it is 
no good defence that the bill was accepted in order to pay for a sugar-mill which 
was defective; that the drawers of the bill had promised to put it in order, and that 
the assignee of the bill knew these facts. The acceptor of the bill relied upon this 
promise to protect his rights, and not upon a refusal to pay the bill when due. 


Tuts case was brought up, by writ of error, from the circuit 
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court of the United States for the eastern district of Louis- 
lana. 

In 1847, Hart, who was a citizen of Louisiana, employed 
Nicholson and Armstrong, of Pittsburg, Pennsylvania, to build 
and put up a sugar-mill and engine upon his pl intation. The 
mill and engine were put up, and a part of the purchase-money 
paid. For the balance, a bill of exchange was drawn on March 
1, 1848, by Nicholson and Armstrong upon, and accepted by, 
Hart, to the order of James Arthurs and Brothers, and by them 
indorsed to Arthurs, Nicholson, and Co. The bill was payable 
twelve months after date, and was for the sum of $2,540.65, At 
maturity, the bill was presented for payment, and, payment be- 
ing refused, was protested. Hart alleged that when the bill was 
accepted, it was with the understanding that the builders would 
remedy certain defects in the sugar- -mill and engine, and that 
the holders of the bill knew of this arrangement. 

In May, 1849, the plaintiffs i in error, the holders of the bill, 
brought suit, by way of petition, according to the Louisiana 
practice, in the circuit court of the United States 

The cause was tried by the court without the intervention 
of a jury. 

The following bill of exceptions states the point of evidence 
upon which the case came up to this court. 

Be it remembered, that, on the trial of this cause, the defend- 
ant oflered to prove, by the testimony of Francis Armstrong, that 
Mr. Arthur, Mr. Nicholson, and witness, went to the levee, on 
board the steamboat Luna, to see Captain Hart, in reference to 
the second payment; that he (Captain Hart) complained that 
the machinery had not worked well, that it was not then run- 
ning; that he complained, that, from the bad working of the 
sugar-mill and engine, he had lost juice, and he required us to 
deduct the interest then due; that Messrs. Arthur and Nicholson 
suggested that Captain Hart should acce pt a bill of exchange 
for the balance then due, after deducting the interest; that it 
was understood that the sugar-mill and engine were to be put 
in first-rate order, and that Captain Hart then agreed to accept 
a bill; to the introduction of said evidence, or of any conversa- 
tion, or of any agreement and understanding of the parties, pre- 
vious to and at the time of accepting the bill sued upon, the 
plaintiff objected, for the reason that such evidence, or con- 
versation, or agreement, or understanding, would tend to convert 
an absolute into a conditional acceptance ; that it would either 
vary and contradict the written agreement entered into by the 
parties; and plaintiffs also objected to the competency of the 
Witness, Francis Armstrong, to testify in this case, for the reason 
that he was one of the drawers of the bill of exchange sued 
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upon. All of which objections were overruled by the court; to 
which ruling plaintiffs excepted, and tendered this their bill of 
exceptions, which is filed and signed by the court. 
Tneo. H. McCaues, [seat,] 
U. S. Judge. 

Judgment was rendered for the plaintiffs for the sum of 
$1,743.50 with interest. 

The plaintiffs, thinking that the judgment ought to have been 
for the whole amount of the bill, brought the case up to this 
court. 


It was argued by Mr. Wylie, for the plaintiffs in error, and by 
Mr. Lawrence, for the defendants. 


Mr. Wylie, for plaintiffs in error. 

There are two principal points which present themselves upon 
the record in this case. 

First, whether the court below ought not to have entered a 
judgment in favor of plaintiffs, for the whole sum expressed 
upon the face of the bill, with interest, &c. 

And second, whether this court, under its decisions, will reverse 
the judgment of the court below in this case, if erroneous in law. 

First question. That the decision of the court was erroneous 
on this point would seem to be clear. In Townsend v. Sumrall, 
2 Pet. 170-183, it was held by this court, that “if the holder 
of a bill of exchange, at the time of taking the bill, knew 
that the drawee had not funds in his hands belonging to the 
drawer, and took the bill on the promise of the drawee to accept 
it, expecting to receive funds from the drawer; the promise of 
the drawee to accept the bill constitutes a valid contract between 
the parties, notwithstanding the failure of the drawer to place 
funds in his hands. The acceptance of the drawee of a bill 
binds him, although it is known to the holder that he has no 
funds in his hands. It is sufficieht that the holder trusts to such 
acceptance.” » And in Grant and Casy v. Elliott, 7 Wend. 227, 
it was held, “in an action by the payee against the acceptor, it 
is no defence that the bill was accepted without consideration, 
and that fact known to the payee.” See also United States 
r. Bank of Metropolis, 15 Pet. 377; 7 Johns. Rep. 361; 7 
Smedes and Marsh, 244; Byles on Bills, 150; 2 Wheat. 335; 
Civil Code, 2256; D’Aquir v. Barbour, 4 La Annual R. 441; 
Henderson v. Stone, 1 N. S. 641. 

Second point. This case having been submitted to and tried 
by the court without a jury, a question arises, whether, under 
the recent decisions of this court, the erroneous judgment of the 
court below can be corrected. Weems v. George et al., 13«How. 
190-197; Bond rv. Brown, 12 How. 254. 
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In Weems v. George et al., Mr. Justice Grier, in delivering 
the opinion of the court, says: “ When the case is submitted to 
the judge to find the facts without the intervention of a jury, he 
acts as a referee by consent of the parties, and no bill of excep- 
tions will lie to his reception or rejection of testimony, nor to his 
judgment of the law.” 

Although this principle, thus stated, goes much beyond the 
doctrine laid down in Bond v. Brown, and is, indeed, consid- 
erably modified by the subsequent context of the opinion of Mr. 
Justice Grier itself, yet we must take it to be the law for the 
present case. 

But the meaning of the court could not have been, that, 
in such a case, where there was no jury, no judgment of the 
court, however given and however erroneous, could be reviewed 
by this tribunal. If there be a simple issue of law between the 
parties, and the court below should make an erroneous decision, 
this court would undoubtedly reverse it. It is, therefore, only 
where fact and law are both referred for the decision of the court 
below, that such decision is conclusive upon the parties as to the 
matter of fact in question. So far, then, as the admissibility 
and competency of the witness in this case, were questions 
raised by the bill of exce ptions, the plaintiffs must be content to 
submit to the law as settled in Weems v. George. 

They, therefore, do not rely upon the bill of exceptions to the 
admission of Francis Armstrong as a witness, but contend that, 
upon the face of the pleadings and the whole record, the judg- 
ment of the court below was erroneous, and may be reversed by 
this court. In Field v. The United States, 9 Pet. 202, as cited 
by Justice Grier, in Weems v. George, Marshall, C. J., in deliver- 
ing the opinion of the court, says: “ As the case was not tried 
by a jury, the exception to the admission of evidence was not 
properly the subject of a bill of exceptions. But if the district 
court improperly admitted the evidence, the only eflect would be 
that this court would reject that evidence, and proceed to decide 
the cause as if it were not on the record. It would not, however, 
of itself, constitute any ground for the reversal of the judgment. 
If the record, therefore, is found to disclose other grounds than 
an exception to the admission of evidence, for the reversal of the 
judgment below, this court may reverse a judgment even in a 
cause submitted to the court below, under the Louisiana prac- 
tice. The court will look into the whole record.” In Garland 
v. Davis, 4 How. 131, it was decided, “this court can notice a 
material and incurable defect in the pleadings and verdict, as 
they are represented in the pleadings to have existed in the 
court below, although such defect is not noticed in the bill of 
exceptions, nor suggested by the counsel in argument here.” 
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The defendant’s answer in this case was mate rially and i incu- 
rably defective on its face. Let it be presumed, therefore, that 
the evidence objected to in the bill of exceptions was strong 
enough to sustain all and every allegation stated in the answer, 
still, the plaintiffs were entitled to a verdict for the whole amount 
of their bill of exchange; for, admitting that the proof did sus- 
tain the allegations of the answer, the defence was utterly 
unsound in law. 

Although the bill of exceptions to the evidence in this case 
may not, for the reasons already stated, be available to the plain- 
tiffs to the full extent of a bill of exceptions to a cause tried with 
a jury, according to the common law practice; yet, being part 
of the record, it discloses the fact that the question as to the 
sufficiency of the defendant’s answer, as a defence in this suit, 
was fully argued, and after argument, decided in the court 
below. The plaintiffs contend that this decision was erroneous. 


Mr. Lawrence, for the defendant in error, maintained : — 

1. That the judge having determined both the facts and the 
law, this writ of error cannot be sustained upon the ground that 
improper testimony has been admitted. ‘There was other testi- 
mony in the case, and upon that alone the judgment of the 
court may have been founded. Field v. United States, 9 Pet. 
202; United States v. King, 7 How. 833; Weems v. George, 
13 tg 195, 196. 

2. The testimony was admissible for the purpose of showing 
downright fraud on the part of the plaintiffs in error, in pro- 
curing the acceptance. Bayley on Bills, 528; Ledger v. Ewen, 
Peake, 216. 

3. ‘The evidence was admissible for the purpose of showing 
the consideration on which the bill was accepted, in order to 
prove a failure of consideration. Coupy’s Heirs v. Dufau, 13 
Martin, 90; Le Blane v. Sanglier, 12 Martin, 402; Russel v. 
Hall, 20 Martin, 558; 13 Johns. 54; 2 Stark. 166, 204. 

4. The evidence was admissible under the plea in reconven- 
tion. This is a Louisiana contract. The bill was drawn, 
indorsed, and accepted in Louisiana. Both the /ex loci con- 
tractus and the /ex fort are to be regarded in any action upon it. 

By the law of Louisiana, the defendant may plead in recon- 
vention any damages, even unliquidated damages, if they are 
necessarily connected with the same transaction. Here, the bill 
was accepted in payment of the mill and engine ; and the 
damages arose from the defects in this very mill and engine. 
Code of Practice, 374-377; Boyd v. Warfield, 6 N. 58. rr 
Orleans Navigation Co. v. Bingay, Ib. 688; 2 N. 8. 73,122; 6 
S. 145. 
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Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error to the circuit court of the United States 
for the eastern district of Louisiana. The plaintiffs seek to 
recover the amount of a bill of exchange, drawn oF the firm of 
Nicholson and Armstrong, upon the defendagt, for $2,540.65, and 
accepted by him, in favor of James Arthurs and Brothe TS, dated 
March 1, 1848, and payable twelve months from date, and 
indorsed by the payees to the plaintiffs. The bill of exch inge 
is set forth in-the petition, according to the practice in the State 
of Louisiana, with a prayer that the defendant be condemned 
to pay the amount due. 

The defendant, in his answer, denies the allegations in the peti- 
tion; and also sets up, that the bill was accepted for the balance 
of the price of a sugar-mill constructed by the drawers, for his 
plantation in West Baton Rouge; that the mill was badly con- 
structed, and defective both in the workmanship and materials, 
and had failed in its operation to do the work intended; that on 
making known the defects to the drawers, they promised to send 
competent workmen, before the next ensuing season for grinding 
sugar, to make the necessary repairs, and put the mill in com- 
plete working order, at their own expense; that, confiding in this 
promise, the defendant accepted, unconditionally, the bill in ques- 
tion. ‘The answer also sets forth, that the drawers had failed to 
send hands to repair the mill, as agreed, whereby the defendant 
has suffered damages to the amount of $1,835.65, which sum 
he demands in reconvention, and asks judgment against the 
plaintiffs. 

The defendant further sets forth, that the payees and indorsees 
had notice of the defects in the mill, and of the undertaking of 
the drawers at the time of the acceptance, before the negotia- 
tion or transfer of the same. 

The cause was tried without a jury; and, on the trial, the 
defendant admitted the signatures to the bill; and also gave 
evidence, which was admitted but excepted to, of the facts set 
up in the answer. 

The court gave judgment for the plaintiffs, for $1,743.50. 
The case is now before us on a writ of error, brought by the 
plaintiffs, claiming that they were entitled to judgment for the 
full amount of the bill. 

T'wo preliminary objections have been taken by the counsel 
for the defendant in error: 1. That, inasmuch as other evi- 
dence was given on the trial in the court below than that which 
has been brought on the record, or is found in the bill of excep- 
tions, for aught that appears, the jadgment may have been 
founded upon that evidence; and, 2. That the cause having 
been tried without a jury, and the judge having determined the 
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case upon both the facts and the law, error will not lie for the 
admission of improper testimony. 

It was decided in Phillips v. Preston, 5 How. 278, in the case 
of a writ of error to the circuit court of the United States in 
Louisiana, and where the trial by jury had been waived, that 
the State practice regulating appeals for reviewing the decisions 
of the inferior courts, which required the return of all the evi- 
dence to the appellate court, did not apply; and that only so 
much of it need be returned, and, indeed, no more should be 
returned, than was necessary to present the legal questions de- 
cided by the court, and which were sought to be reviewed. 
Evidence bearing exclusively upon questions of fact involved in 
the case, only incumber the record and embarrass the hearing in 
this court, as these questions are not the subject of review on 
error. ‘The mere fact, therefore, that other evidence was given 
on the trial besides that which is found in the bill of exceptions, 
furnishes no objection to an examination of the questions of law 
presented by it. 

If that evidence bore upon these questions, and might influ- 
ence our decision upon them, the defendant in error should have 
brought it upon the record, or incorporated it in the bill of excep- 
tions. His neglect to do so implies that it could properly have 
no such effect, if returned. 

As to the other objection. It was held, in Field and others 
v. The United States, 9 Pet. 182, and recognized in several 
subsequent cases, that in a cause where the trial by jury had 
been waived, the objection to the admission of evidence was not 
properly the subject of a bill of exceptions; and the reason given 
is, that if the evidence was improperly admitted this court would 
reject it, and proceed to decide the cause as if it were not in the 
record. ‘This, perhaps, is unobjectionable ; it certainly is so, as 
far as the evidence improperly admitted bears upon a question 
of fact in the cause; for, when rejected, if there is still any 
proper evidence tending to support the judgment of the court 
below, the decision cannot be reviewed on a writ of error. The 
error, in this aspect, would be unimportant, because not the 
subject of an exception, the question involved being one of fact. 

If, upon the rejection of the evidence, no testimony would 
remain necessary to support the judgment of the court, then the 
mistake would be one of law, and the proper subject of a writ 
of error. 

The case of the refusal of proper evidence on the trial is sub- 
ject to very different considerations from those applicable to the 
improper admission of it. The exclusion of the evidence might 
change the legal features of the cause, and lead to a determina- 
tion of it upon principles wholly inapplicable, in case the evidence 
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had been admitted; nor can we assume that the testimony 
offered and rejected would have been proved, if it had not been 
excluded, and revise the judgment of the court upon that 
assumption; because the ofler of evidence to prove a fact, and 
the ability to make the proof, are very different matters. If the 
court, instead of rejecting, had allowed the evidence, the party 
might have failed in the proof, and the case in the result remain 
the same as before the improper exclusion. 

We think, therefore, that the improper rejection of testimony 
on the trial before the judge, where the jury has been dispensed 
with, should constitute the subject of review on the writ of error, 
as in the case of a trial before the jury. 

There is one qualification applicable to this peculiar mode of 
trial, that should be noticed. If the testimony rejected is but 
cumulative, and relates exclusively to a question of fact involved 
in the case, the rejection may be immaterial, as the decision of 
that question upon the evidence already in, by the judge, may 
be regarded as well-warranted. 

This principle is sometimes applied in cases of writs of error, 
where the trial below has been before a jury, if it be seen that 
the admission of the testimony could not have properly influ- 
enced the jury to a different conclusion on the question of fact. 
The cases will be found collected in Cowen and Hill’s notes, 
vol. 4, pp. 775, 776 (3d ed.) ; see, also, 1 Duer, (Sup. Court R.,) 
pp. 431-434. It must be admitted that the courts which have 
adopted this principle apply it with great caution where the trial 
has been had before a jury, and require a clear case to be made 
out that the rejection has worked no prejudice to the party. 
Other courts have denied its application altogether, and refused 
to look into the record to see whether the evidence might or 
might not have influenced the jury. 

In cases where the trial by jury has been waived, and the 
facts as well as the law submitted to the judgment of the court, 
a more liberal application may be safely indulged; though, if 
the determination of the question of fact be against the party 
offering the evidence, we do not perceive why the rejection 
should not be regarded as error reviewable on a bill of exceptions. 

A more difficult question arises in these cases, where the facts 
as well as the law are submitted to the court, in reviewing on 
exceptions the correctness of the ruling of the law involved in 
rendering the judgment. 

In trials before a jury, these come up on the instructions 
rayed for, or by exceptions to the charge. The questions of 
aw are thus separated from the questions of fact,—the former 
to be determined by the court, the latter by the jury. But, where 
both questions are submitted to the court, and both determined 

VOL. XVII. : 
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at the same time, and by the same tribunal, the separation is 
more difficult. The principles of law applicable to the case are 
so dependent upon the facts, and the finding of these in the case 
supposed exclusively within the province of the judge, who is 
substituted for the jury, it would seem, as a general proposition, 
nearly impracticable for the appellate court to ascertain from the 
case the principles of law that had governed the decision ; 
especially in the absence of his opinion in the case. 

But these principles must be ascertained, to enable the court 
to review them on a writ of error, as the bill of exce ptions lies 
only upon some point arising either upon the admission or 
refusal of evidence, or is a matter of law arising from a fact 
found, or not denied, and which has been overruled by the court. 
4 How. 297; 8 J. R. 495; 2 Caines’s R. 168. 

As an illustration of the difficulty, and to aid us in the solu- 
tion of it, we may refer to a late act in England, and the decision 
of the common bench under it. It is the act of 13 and 14 Vic- 
toria, c. 61, which conferred upon the county courts a limited 
jurisdiction in civil cases, and gave an appeal from their determi- 
nation “in a point of law, or upon the admission or rejection 
of evidence,” “to any of the superior courts of common law at 
Westminster.” 

It will be seen that an appeal is given here upon the same 
ground that a bill of exceptions was given by the statute of 
Edward Lc. 31. The parties were at liberty to waive a trial by 
jury, and submit the facts, as well as the law, to the judge of 
the county court. A case came up before the common bench, 
that had been thus submitted, involving a question upon the 
statute of limitations, and w hich presented the difficulty we are 
now considering. 

Maule, J., who delivered the opinion of the court, in endeavor- 
ing to overcome it, observed: “ It may be, that, if, upon the case 
stated by the parties or by the judge, it appears to the court of 
appeal, that the decision which has been come to can be sus- 
tained by a particular view of the facts, which does not render it 
necessary to arrive at the conclusion that he has erroneously 
decided the point of law before him, this court may have no power 
to review the judgment; yet, that where it is manifest from the 
facts stated, that in order to arrive at the conclusion he has 
arrived at, the judge must have decided a matter of law ina 
certain way, that will be a determination in point of law, with 
respect to which an appeal will lie. So, that, supposing there 
be a judgment which can be sustained, consistently with the 
law, by any view that can be taken of the facts stated, such a 
judgment probably cannot be reversed ; yet, still, where the judge 
states the facts which were before him, and these facts will sus- 
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tain his judgment upon one view of the law only, and that an 
incorrect one, this court may have jurisdiction to entertain the 
appeal.” 

This view is directly applicable to the case of a bill of excep- 
tions, where the jury has been dispensed with, and the judge 
substituted in its place, to pass upon the facts as well as the 
law, and furnishes the rule by which the point of law may be 
ascertained that was decided in rendering the jadgments intended 
to be reviewed. 

In order, however, to disembarrass the proceedings, as far as 
practicable, in this peculiar mode of the trial of a common law 
case, and to enable the appellate court to reéxamine the point 
or points of law involved, the counsel, after the close of the 
evidence, should present the propositions of law which, it is 
claimed, should govern the decision; and the court should state 
the rulings thereon, or in coming to its determination. And, in 
the return to the writ of error, so much of the evidence, and no 
more, should be incorporated in the bill of exceptions, as was 
deemed necessary to present the points of law determined 
against the party bringing the writ. No technical exception 
need be stated, except in the case of the rejection or admission 
of evidence. As the rulings in the final determination do not 
take place upon the trial, or need not, the exception would be 
impracticable. 

We have stated more at large the proper practice in bringing 
up for review cases of this peculiar character, than was necessary 
to the disposition of the one before us, as they are frequently 
occurring, and the practice governing them not very well settled. 

As it respects the case in hand, we have alre ady shown that 
the state practice of Louisiana, in appeals, does not apply to 
the case of writs of error from this court to the circuit courts; 
and, hence, the circumstance that other evidence had been given 
and was before the court, than what appeared in the bill of 
exceptions, furnished no objection to the reéxamination of the 
point of law there presented; and that if the other evidence was 
deemed material, it should have been brought upon the record 
by the defendant in error. We must assume, therefore, that the 
bill of exceptions contains all the testimony deemed material to 
raise the point of law involved. ‘ 

That shows the admission of the proof of a state of facts, as 
a special defence to the bill of exchange, which had been set up, 
and the only one set up, in the answer, namely, that the bill had 
been accepted for the balance of the price of a sugar-mill con- 
structed and sold to the defendant by the drawers; that the mill 
was badly constructed, and defective in workmanship and mate; 
rials ; that, at the time of the acceptance, the drawers promised 
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at some future day to make the necessary repairs ; th: it they had 
failed to make them, by which the defendant had suffered damage 
to the amount of $1,835.60, which he claimed in abatement of 
the face of the acceptance, and that the plaintiffs had notice 
of these facts before the transfer of the paper to them. 

The court below reduced the recovery to $1,743.50, which 
must have been on the ground of this special defence, as no 
other appears in the record. 

Now, we agree, that if this suit had been between the original 
parties, the defence would have been unobjectionable. 9 How. 
213; Code of Practice, 374-377; 6 N. S. 671; Ib. 688. But, 
the plaintiffs are bond fide holders of the paper, for value, and, 
therefore, not subject to this defence, or to any abatement of the 
face of the bill, arising out of the transaction between the 
original parties. 

It is true, the plaintiffs knew, at the time they took the paper, 
that it was given as part of the price for the sugar-mill, and that 
the mill had been detectively constructed; but, they also knew, 
that the defendant, upon the promise of the builders to make the 
necessary repairs, had agreed to accept the bill unconditionally, 
and had accepted it ac cordingly. They knew, therefore, that he 
looked to this undertaking for indemnity, and not to ¢ any condi- 
tional liability upon the acceptance. 

The transaction, therefore, which is brought home to the 
plaintifls, lays no foundation, in law or equity, to impeach the 
paper in their hands. 

The ruling of the court below, in this respect, was conse- 
quently erroneous, and the judgment must be reversed. 


Order. 

This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the east- 
ern district of Louisiana, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged, by 
this court, that the judgment of the said circuit court in this 
cause be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said 
circuit court, for further proceedings to be had therein, in con- 
formity to law and justice, and the opinion of this court. 
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Udall v. Steam-ship Ohio. 


James Upauui, LipeLLant aND APPELLANT, v. THE STEAM-SHIP 
Oun10, HER TACKLE, &c., Marsuatt O. Roperts anD OTHERS, 
CLAIMANTS. 


Where a libel was dismissed by the district court, which decree was affirmed by 
the circuit court, and it appeared that the claim in the libel amounted only to sixteen 
hundred dollars, an appeal to this court must, upon motion, be dismissed for the 
want of jurisdiction 

In order to give jurisdiction, the damages must appear on the face of the pleading on 
which the claim is made. Interest cannot be added, in computing the amount, 
unless it is specially claimed in the libel. 

It is too late, when the cause has reached this court, to amend the libel by inserting 
a special claim for interest. The 24th admiralty rule ought not to be construed to 


extend to cases where an amendment would give jurisdiction, which would not 


exist without such amendment. 


Tuis was an appeal from the circuit court of the United 
States for the southern district of New York. 

It was a libel filed in the district court, for furnishing articles 
for the steam-ship Ohio. 


A motion was made by Mr. Cutting, and opposed by Mr. 
Bradley, with whom was Mr. Benedict, to dismiss the appeal, 
for the want of jurisdiction. 


The points made were the same as those in the succeding 
case, and there was an affidavit of value made by Mr. Benedict. 
The allidavit also set forth “that the rules of the district court 
required libels to be sworn to, so that it is necessary, in stating 
the amount claimed, to state the same as it actually and in 
truth exists at the time the libel is sworn to, and on such 
libels the court, in its final decree, gives such amount as the 
libellant shall be entitled to recover on his case, whether the 
same be more or less than the amount in fie libel.” 

The amount of the claim and the history of the case are stated 
in the opinion of the court. 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal from the circuit court of the United States 
for the southern district of New York, in admiralty. 

The libel was filed in the district court, which stated that in 
the years 1847 and 1848, the steam-ship Ohio, then being in 
process of construction by Bishop and Simonson, the libellant 
furnished, at the city of New York, for the building of said 
vessel, a large quantity ofmaterials, timber, and tree-nails. That 
said articles, at a fair price, amounted in the whole to the 
sum of $2,973.57, of which sum there is still due $2,159.28, 
less tree-nails, which not having been used were to be received 
back by the libellant, amounting to the sum of $468. ‘That 
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the balance of $1,691.28, the owners, or those in charge of 
said vessel, have refused to pay, &e. 

The appeal states the claim to be, at the time of the trial in 
the circuit court, interest included, $2,164.86. 

The libel was dismissed in the district court, and the case 
was appealed to the circuit court. In that court, the decree of 
the district court was affirmed, from which an appeal was taken 
to this court. 

A motion is now made to dismiss the appeal, for want of juris- 
diction. 

It is stated by the counsel opposed to the motion, that it is 
the uniform practice in the southern district of New York, to 
establish, on the hearing, only the liability of the defendant, and 
to have the amount of the damages ascertained on a reference 
to a commissioner, as the proofs in the record are not the full 
proof, as to the amount of the damages. 

It is not perceived how the practice in the circuit court can 
affect the question of jurisdiction. The decree of the district 
court, which dismissed the libel, having been affirmed by the 
circuit court, we must look to the claim of the appellant, in his 
libel, whether it exceeds the sum of two thousand dollars. ‘The 
balance of the account claimed, only amounts to the sum of 
$1,691.86. But it is insisted that if the interest on this sum be 
computed, up to the time of trial in the circuit court, the sum 
would exceed the amount required to give jurisdiction. 

Where the claim is founded on dollars and cents, whether it 
be a libel, a bill in chancery, or an action at law, the damages 
must appear, to give jurisdiction, on the face of the pleading on 
which the claim is made. No computation of interest will be 
made to give jurisdiction, unless it be specially claimed in the 
libel. If not intended to be included in the claim of damages, 
it should be specially stated. This would certainly be the case 
in an action at law, and no reason is perceived why the rule 
should be relaxed in a case of libel. 

Under the 24th admiralty rule of this court, it is suggested, 
the libel may be amended at any time, as of course, on applica- 
tion to the court. And if this be necessary, the counsel now 
moves to amend the libel by inserting, “ together with the in- 
terest to the time of the final decree in this court, or any appellate 
court.” 

It has not been the practice of this court to allow amendments, 
except by the consent of parties ; though, in the case of Kennedy 
et al. v. Georgia State Bank, 8 How. 610, this court say, “ there 
is nothing in the nature of an appellate jurisdiction, proceeding 
according to the common law, which forbids the granting of 
amendments, &c. but the practice has been to remand the cause 
to the lower court for amendment. 
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Olney v. Steam-ship Falcon et al. 

If amendments be allowed, so as to give jurisdiction to this 
court, where there was no jurisdiction when the trial was had 
and the appeal taken, parties would be taken by surprise, and 
litigation would be encouraged. The plaintiff, under such 
circumstances, would never fail to sustain the jurisdiction of 
this court, on his appeal. 

On the ground that the matter in dispute does not appear, on 
the face of the libel, to exceed two thousand dollars, the appeal 
is dismissed. 


Order. 


This cause came on to be heard, on the transcript of the record, 
from the circuit court of the United States for the southern 
district of New York, and was argued by counsel. On consid- 
eration whereof, it is now here ordered and adjudged by this 
court that this cause be and the same is hereby dismissed, for 
want of jurisdiction. 


James N. Ouney, Lispettanr anp APPELLANT, v. THE STEAM- 
sHip FaLcon, HER TACKLE, &c., AND Georce Law AND 
Marsuautt O. Roserts, CLAIMANTs. 


Where it was alleged in a libel, that the libellant was “entitled to recover from the 
vessel the damages by him sustained, which amount to the sum of eighteen hundred 
dollars and upwards,” the sum was not sufficient to bring the case within the juris- 
diction of this court. 

Interest, not being specially claimed, cannot be computed, for it is considered as a 
part of the damages, being merged in that claim, and is not estimated as a distinct 
item. 


Tuis was an appeal from the circuit court of the United 
States for the southern district of New York. 

A libel was filed in the district court, by Olney, alleging the 
shipment and non-delivery of a box of ‘merchandise, in conse- 
quence of which he was entitled to recover the damages by him 
sustained, which amounted to the sum of eighteen hundred * 
dollars and upwards. 

The district court dismissed the libel, and the circuit court 
affirmed the decree. The libellant appealed to this court. 

Mr. Cutting moved to dismiss the appeal, upon the ground 
that the amount in controversy appeared, by the record, to be 
less than two thousand dollars, exclusive of costs. 


The motion was argued by Mr. Cutting, in support thereof, 
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and by Mr. Bradley, with whom was Mr. Benedict, in opposition 
thereto. 
The reporter has no notes of Mr. Cutting’s argument. 


Mr. Bradley filed the following affidavit of value, and then 
made the following points : — 


Affidavit of value. 


Charles L. Benedict, of the city of New York, counsellor at 
law, being sworn, says that he is the proctor for the libellant in 
this cause. 

That the libellant resides out of the city of New York, and 
deponent has not been able to communicate with him since the 
notice of the motion to dismiss the appeal in this cause was 
received. That the amount actually claimed, in good faith, in 
the original libel in this cause, is one thousand eight hundred 
dollars, over and above the interest thereafter to accrue, and that, 
with the interest, the same actually amounted to 

exclusive of costs, at the time when the 
appeal in this cause was taken to the decree of the circuit court. 
And deponent further says, that it is the usual practice, in the 
southern district of New York, under the 44th rule of this court, 
in admiralty, to refer questions of damages to a commissioner, 
to ascertain and compute the amount, after the court shall have 
given its decree for the plaintiff, so that the full testimony of 
the amount of damages is not given on the principal hearing. 

And deponent further says, that the rules of the district court 
require libels to be sworn to; so that it is necessary, in stating 
the amount claimed, to state the same as it actually and in truth 
exists at the time the libel is sworn to, and on such libels the 
court, in its final decree, gives such amount as the libellant shall 
be entitled to recover on his case, whether the same be more or 
less than the amount in the libel. Cuas. L. Benepicr. 


- 


Subscribed and sworn to by Charles L. Benedict, this 20th 
day of December, A. D. 1854, before me, 
" Cuas. Exiot Scovitie, U. S. Com’r. 


Points. 


I. It is the matter in dispute in this court, at the time of the 
appeal, and not the amount in the original libel, which controls 
the jurisdiction. 

In Gordon v. Ogden, 3 Pet. 34, the court says: “ Upon the 
true construction of the judicial act, the jurisdiction of the court 
depends upon the sum in dispute between the parties, as the 
case stands upon the writ of error” The appeal states that the 
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original claim was for eighteen hundred dollars and upwards, 
besides the interest; that, on the hearing, the libellant claimed 
the said ‘principal and the interest, amounting to two thousand 
two hundred and fifty dollars, and that the libellant was entitled 
to recover, on his proofs and allegations, two thousand two hun- 
dred and fifty dollars, October 14, 1853. 

That was our claim at the time of the appeal; another year’s 
interest has since been added. 

The libel was sworn to on February 27, 1850, and the amount 
sworn to, at that time, was eighteen hundred dollars and up- 
wards, — a sliding sum, to cover interest as it should accumu- 
late by delay. 

II. If the computation of interest will make the amount 
large enough, then the court has jurisdiction. 

In Scott v. Lunt’s Administrator, 6 Pet. 351, the court says : 
“ The court cannot judicially take notice that, by computation, it 
may possibly be made out, as matter of inference, from the decla- 
ration, that plaintiff’s claim in reality must be less than one 
thousand dollars, (the case was from the district); much less 
can it take such notice in a case where the plaintiff might be 
allowed interest on his claim by the jury, so as to swell his claim 
beyond one thousand dollars, (the limit in the district.) ” 

Ij]. Where the decree is against the plaintiff, then the “ mat- 
ter in dispute” is the largest amount which he may recover. 

In Gordon v. Ogden, 3 Pet. 34, the court say: “If the writ 
of error be brought by the plaintiff below, then the sum which 
his declaration shows to be due, may be still recovered, should 
the judgment be reversed. And, consequently, the whole sum 
claimed is still in dispute. It is the uniform practice, in the 
southern district of New York, to establish, on the hearing only, 
the liability, and to have the amount of the damages ascertained 
on a reference to a commissioner; so that the proofs in the 
record are not the full proofs as to the amount. 

IV. Where the matter in dispute is not fixed by the record, 
it may be shown by affidavit. 4 Dallas, 22; 3 Dallas, 401 ; 
4 Cranch, 216. 

V. Under the 24th admiralty rule of the supreme court, the 
libel may be amended at any time, as of course, on application 
to the court. If this be necessary, we now move to amend the 
libel, by inserting, “ together with the interest to the time of the 
final decree in this court, or any appellate court.” 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal from the circuit court of the United States 
for the southern district of New York, in admiralty. 

A fnotion is made by defendants’ counsel to dismiss the 
appeal, for want of jurisdiction. 
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In the libel, the shipment of a box of merchandise, which was 
not delivered to the consignee, &c., is alleged, and that the 
libellant is entitled to recover of said vessel the damages by him 
sustained, which amount to the sum of eighteen hundred dollars 
and upwards,” Xe. 

The district court dismissed the libel, from which decision an 
appeal was taken to the circuit court, and that court affirmed 
the decision of the district court. From this last decision, an 
appeal has been taken to this court. 

On the part of the appellant it is stated, that the claim was 
for eighteen hundred dollars and upwards, besides the interest; 
that, on the hearing, the libellant claimed the said principal and 
interest, amounting to two thousand two hundred and fifty 
dollars, and that he was entitled to recover, on his proofs and 
allegations, that sum. That this was the claim at the time of the 
appeal, and that another year’s interest has since accrued. And 
it is contended that the sum sworn to, being eighteen hundred 
dollars and upwards, was intended to cover the accruing interest. 

The right of appeal from the circuit to the supreme court is 
given, “ where the matter in dispute exceeds the sum or value of 
two thousand dollars, exclusive of costs.’ The defendant can 
appeal, where the judgment or decree against him exceeds the 
sum or value of two thousand dollars; but an appeal may be 
taken by the plaintiff where his claim of damages, in the declara- 
tion or libel, exceeds the above sum, or where the value of the 
thing claimed exceeds it, as this is held to be the matter in dispute. 

The appellant, in this case, claims in his libel, which is sworn 
to, eighteen hundred dollars and upwards. The words, “and 
upwards,” it is said, were intended to embrace the interest, and 
that, if this be calculated from the time of filing the libel up to 
the time of the trial, the sum would exceed two thousand dollars. 

The interest, in an action of this kind, if taken into view, is 
considered as a part of the damages, being merged in that claim, 
and is not estimated as a distinct item. The claim of more 
than eighteen hundred dollars, is too indefinite to give jurisdic- 
tion under the act of Congress ; and the interest not being spe- 
cially claimed, for the reason stated, cannot be computed. The 
appeal is, therefore, dismissed, for want of jurisdiction. Gordon 
v. Ogden, 3 Pet. 34; Scott v. Lunt’s Administrator, 6 Pet. 349. 


Order. 


This cause came on to be heard, on the transcript of the record, 
from the circuit court of the United States for the southern dis- 
trict of New York, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged, by this court, 
that this cause be, and the same is hereby, dismissed, for the 
want of jurisdiction. 
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Haydel v. Dufresne. 





Marcexin Haype., PLAINTIFF IN ERROR, UV. Francois Durresne.* 


In 1811, congress passed an act (2 Stat. at L. 663) giving to the owners of land in 
Louisiana bordering on any river, creek, &c., the preference in purchasing back land ; 
and where, by reason of bends in the river, each claimant could not obtain a tract 
equal in quantity to the adjacent tract already held by him, the surveyor of the 
district, under the — ndence of the surveyor of the public lands, south of the 
State of Tennessee, was directed to divide the vacant land between the several 
claimants in such a manner as to him might seem most equitable. 

These officers decided, as judges, upon the equities of the claimants; and their allot- 
ments are not liable to be overthrown by courts of justice, upon any other ground 
than that of fraud, which is not imputed in this case. 


Tuts case was brought up from the supreme court of the 
State of Louisiana, by a writ of error issued under the 25th 
section of the judiciary act. 

The widow Francois Dufresne filed her petition in the fourth 
judicial district court of the State of Louisiana, in the parish of 
St. John the Baptist, complaining that the United States deputy 
surveyor had allotted to her 793%, acres of back land, instead of 
121,3,and had given to Mrs. widow Marcelin H: aydel, 243%, acres, 
instead of 20138, which was her fair proportion. 

It is not necessary to trace the progress of the dispute, or to 
refer to the surveys. ‘The fourth judicial district court decided 
that, inasmuch as the deputy surveyor had apportioned the back 
lands in the manner now complained of, and there was not to 
be found on the face of the survey suc h gross preference and 
unwarrantable proceeding, which alone, in. some cases, would 
require the interposition of a court of justice, the defendant 
should be quieted in her possession. Other points were raised 
and decided, which it is not necessary to notice. 

It was carried to the supreme court, which reversed the judg- 
ment of the court below, holding that the act of the deputy 
surveyor was merely ministerial, and that he was bound to make 
an equitable division of the back land between the front owners, 
in proportion to the respective quantities held by the latter. 

The widow Marcelin Haydel brought the case up to this court. 

It was argued by Mr. Janin, for the plaintiff in error, and 
submitted upon a printed argument by Mr. Grailhe, for the 
defendant in error. Only those parts of the arguments will be 
noticed which related to the point upon which the decision of 
their court turned. 

Mr. Janin, for plaintiff in error. 

I. The power of congress over the public lands is unlimited. 
Bragnell v. Broderick, 13 Pet. 439; Wilcox v. Jackson, Id. 
498 ; Foley v. Harrison, 15 How. 433. Congress had the un- 


* Mr. Justice Wayne, having been indisposed, did not sit in this cause. 
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doubted right to prescribe the extent to which, and the boun- 
daries within which, portions of the domain might be purchased 
as back concessions. By the 5th section of the act of March 
3, 1811, congress prescribed that this extent and these boun- 
daries should be determined in certain cases, such as this, by the 
deputy surveyor of the district and the surveyor of the district 
south of Tennessee River. These officers are, therefore, the 
exclusive judges of the matters now brought before this court, 
by the plaintiff, subject only to the supervision of the general land- 
office. In the case of Wilcox v. Jackson, 13 Pet. 511, the 
supreme court of the United States held the followi ing language : 

“ Before we proceed to inquire whether the land in question 
falls within the scope of any of these prohibitions, it is neces- 
sary to examine a preliminary objection which was urged at the 
bar, which, if sustainable, would render that inquiry wholly 
unavailing. It is this: that the acts of congress have given to 
the registers and receivers of the land-offices the power of 
deciding upon claims to the right of pre-emption —that upon 
these questions they act judicially — that, no appeal having been 
given from their decisions, it follows, as a consequence, that it is 
conclusive and irreversible. This proposition is true in relation 
to every tribunal acting judicially, whilst acting within the 
sphere of its jurisdiction, where no appellate tribunal is created ; 
and even where there is such an appellate poyver, the judgment 
is conclusive when it only comes collaterally into question, so 
long as it is unreversed. But directly the reverse of this is true 
in relation to the judgment of any court acting beyond the pale 
of its authority. ‘The principle upon this subject is concisely 
and accurately stated by this court, in the case of Elliot et al. v. 
Peirsol et al. 1 Pet. 340, in these words: ‘ Where a court has 
jurisdiction, it has a right to decide every question which occurs 
in the cause ; and whether its decision be correct or otherwise, 
its judgment, until reversed, is regarded as binding in every other 
court. But, if it act without authority, its judgment and orders 
are reg urded as nullities. They are not voidable, but simply 
void.” 

The case of Jourdan v. Barrett, 4 How. 169, is very analogous 
to this, and conclusive on the authority of the surveyors. See 
pp- 182-184. 

That the surveyors acted within the scope of their authority, 
is not questioned ; and, from the authorities just quoted, it ap- 
pears that the propriety or correctness of their decision is beyond 
the reach of courts of law. But were the question open, it 
would be easy to show that their decision is unassailable, and 
that a court of justice would decide as the surveyors did. ‘The 
object of the enactment of congress was to provide for the appor- 
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tionment of back lands in certain localities, where every front 
proprietor could not obtain a quantity equal to his front tracts — 
that is, on points of land. The precise limits of the point, the 
lands of which are thus to be made to contribute and participate, 
cannot be determined by legislative language ; each point begins 
in a bend; while one man may suppose it to begin in the middle 
of the bend, another may be of opinion that it really begins 
only at its extremity. Under these circumstances, the surveyor 
followed the most prudent course. : 


Mr. Grailhe, in reply to the above. 

We candidly confess there is some “ simplicity,” if not in the 
point at issue, at least in the arguments brought forward to mis- 
lead the judgment of this court. 

They are, in substance, the following: ‘That the 5th section 
of the act of congress, approved March 3, 1811, takes from the 
judiciary power the right to determine upon conflicting claims 
arising under this law, and transfers it over to the ministerial, or 
executive department. 

A more forced conclusion cannot be drawn from the plain 
language of the section quoted, which, in full, reads as follows : 

And the principal deputy surveyor is hereby authorized to 
cause to be surveyed the tracts claimed by virtue of this section ; 
and in all cases where by reason of bends in the river, lake, 
creek, &c., each party cannot obtain a tract equal in quantity to 
the adjacent tract already owned by him, to divide the vacant 
land applicable to that object between the several claimants, in 
such manner as to him may appear most equitable.” 

Now are these words exclusive of the concurrent jurisdiction 
of the judiciary? No; and we repeat that an attempt to im- 
pose on them such a construction, is a stretch of imagination 
and credulity not to be admitted. 

And, in fact, int whatever manner the subject may be viewed, 

can congress derogate from the great prine iples of the constitu- 
tion? It is urged that congress, having the primordial posses- 
sion of the soil, may fix such restrictions as it pleases to its dis- 
posal. But congress is only invested with the delegated powers 
of the original sovereign States, and all powers not expressly 
granted are admitted to be withheld. 

The first section of article 3d of the federal constitution, says 
that the judiciary power of the United States shall be vested in 
one supreme court, and in such inferior courts as congress may 
from time to time ordain and establish ; and the following article 
adds that said power shall extend to all cases arising under the 
constitution and laws of the United States. 

By the 3d section of article 4th, congress is empowered to 
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dispose of, and make all needful regulations selative to, the terri- 
tory or other property of the United States. 

But can these regulations, which in fact are laws of the land 
as well as land laws, differ from the general principles adopted in 
the social compact ? 

The answer is obvious, and though it had been unnecessary to 
point it out, yet, congress has, on different occasions, answered the 
query, more especially in the act of March 3, 1831, already quoted, 
where, referring to similar conflicting claims, it says [sect. 6 ]: 
“ That in relation to all confirmed claims as may conflict, the 
register of the land-oflice and receiver of public moneys are 
here ‘by authorized to decide between the parties, and sh: ill be, 
in their decision, governed by such lines or boundaries as may 
be agreed upon between the parties, either verbally or in writing : 
and in case no boundaries be agreed upon betaveen the parties, 
said register and receiver are authorize -d to decide between the 
parties in such manner as may be consistent with the principles 
of justice ; and it shall be the duty of the surveyor-general of said 
State to have those claims surv eyed and pl: ited in accordance 
with the decision of the receiver and register. Provided, that 
said decisions and surveys and the patents that may issue there- 
on, shall not, in anywise, be considered as precluding a legal 
investigation and decision by the proper judicial tribunal. ’ 

Does it not now appear that a “ patent” m: ay be inquired into, 
in any case, where it has improvidently issued ? 

But one of the boldest attempts to mislead a court of justice 
is certainly found in the assumption that the case of Jourdan v. 
Barrett, 4 How. Rep. 169, supports the position of defendant, when 
in fact it upsets every principle by her invoked. This decision 
merely establishes that a survey made after the act of May 1, 
1831, providing for a surveyor-general of Louisianay could not 
be binding if made by the surveyor of lands south of Tennessee, 
with whom was by former laws vested the right of survey in 
Louisiana and the adjacent States; but, as to a word relative 
to the exclusive jurisdic tion of executive or ministerial authority, 
we dare the opposite counsel to quote from that case. 

Yet, it is confidently asserted, and we must say that we were 
struck with astonishment to hear it mentioned, that this exclusive 
power to decide between conflicting claims could not be ques- 
tioned, and was universally admitted. 

Nothing is so far remote from the real state of things, and 
we challenge the issue. We here proclaim, and this for the 
honor of our federal courts, that such a heresy has never been 
dreamed of by them, and that every misquotation from their 
decisions to that effect, is made with a view to “ give soumuch 
of truth as will suggest an untruth.” 
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Take, for instance, the leading case of Wilcox v. Jackson, 13 
Pet., quoted by our adversary. 

It would, from the fragment chosen, appear, that the court in 
that case maintained an entry and survey against any other 
equity of antecedent date; but not so, however. 

Jackson was an officer of the United States army, stationed 
at a certain place, set aside by congress as a military post. 
Wilcox had settled himself, as a squatter, on part of the tract, 
and, after various frustrated attempts, had succeeded in obtain- 
ing from the register a certificate of preémptioner, a located 
warrant and a“ survey” from the proper officers. Then he sued 
Jackson, the party In possession. 

What did the court decide? That congress was at liberty to 
dispose of their public lands as they pleased; that having set 
the land aside for certain purposes, it could not be treated as 
belonging to the mass of public property, and when, as quoted 
in defendant’s brief, they speak of the power given to registers 
and receivers to decide upon questions of location, they say 
that so long as they remain within their duties, their acts are 
legal; but not so, when transgressing them. And they then set 
aside the decision which had been rendered in favor of Wilcox, 
by the land officers. 

How could any one be so bold as to give the foregoing case 
such a misinterpretation as that sought to be forced on the 
court in the present instance ? 


We repeat again, that such a heresy is not sanctioned, and 
we hope never will be sanctioned, by an American tribunal ; for 
it would not only be tainted with illegality and unconstitution- 
ality, but submit, in a free country, the rights of citizens to the 
whims, caprices, or corruption of the irresponsible recipients of 
executive favor. 


Mr. Justice CA‘TRON delivered the opinion of the court. 

The plaintiff and defendant are respectively owners of tracts 
of land forty arpens deep, situate in a concave bend of the 
Mississippi River, in Louisiana; their tracts front on different 
sides of the deepest point of land, and when the side lines of 
each tract are extended perpendicular to a base line correspond- 
ing with the bank of the river, the two tracts interfere before 
the second depth of forty arpens is obtained. 

By the 5th section of an act approved the 15th of February, 
IS11, congress provided “ that every person who, either by virtue 
of a French or Spanish grant, recognized by the laws of the 
United States, or under a claim confirmed by the commission- 
ers appointed for the purpose of ascertaining the rights of persons 
claiming lands in the territory of Orleans, owns a tract border- 
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ing on any river, cree a: bayou, « or watercourse, in the said 
territory, and not e xceeding in depth forty arpens French 
measure, shall be entitled to a preference in becoming the pur- 
chaser of any vacant tract of land adjacent to, and bi ick of his 
own tract, at the same price and on the same terms and condi- 
tions as is or may be provided by law for the public lands in 
said territory. And the principal deputy surveyor of each dis- 
trict, respectively, shall be, and he is hereby authorize ed, under 
the superintendence of the surveyor of the public lands south 
of the State of ‘Tennessee, to cause to be surveyed the tracts 
claimed by virtue of this section. And in all cases where, by 
reason of bends in the river, lake, creek, bayou, or watercourse 
bordering on the tract, and of adjacent claims of a similar 
nature, each claimant cannot obtain a tract equal in quantity 
to the adjacent tract already owned by him, to divide the vacant 
land applicable to that object between the several claimants in 
such a manner as to him may appear most equitable.” 

Those under whom the plaintiff and defendant hold their 
lands, respectively, availed themselves of the preémption accord- 
ed by this law. ‘The husband of the plaintiff, having 155 ,%, 
acres in his front tract, paid into the hands of the receiver of 
public moneys, $148.75, for a certificate of the entry of 119 
acres of the lands in his rear. Nicholas Haydel, under whom 
the defendant holds, owned a front tract containing 2 AY = acres, 
and paid into the hands of the receiver of public moneys 
the price of 248 acres, for his entry of the back lands, under the 
law. 

The whole quantity of land in the rear, subject to their entries 
was 322 ,*, acres, as to which there was no conflict between them 
and any other proprietors. Of this quantity the prince ipé al 
deputy surveyor of the United States allotted to Haydel 243 ¥% 
acres, and Dufresne 79 28. His surve y dividing the land in 
dispute was part of a township survey, and was approved in 
March, 1831, by the surveyor of public lands south of the State 
of ‘Tennessee, and a patent was issued to Haydel for 2453 ,% 
acres of the land, in 1845. 

The petition charges error in the division, but nothing more, 
and asks a redivision of the land by the district court, on the 
sole ground of a vested equity in the plaintiff to forty acres of 
the land granted to Haydel. It is not alleged that Haydel 
controlled “the surveyor, or had any connection with, or even 
knowledge of, the alleged error when the survey was made. 

On this state of pleading and fact, the district court decided 
for the defendant, and dismissed the petition; and an appeal 
was prosecuted to the supreme court of Louisiana, which 
reversed the judgment of the district court, and ordered that 
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court to cause the land in dispute to be divide d by a resurvey, 
so as to give Dufresne forty acres of the land for which Haydel 
had obtained a patent. This judgment was given on the 
assumption that, by their respective entries in the district land- 
office, each party took an equity in the back land in proportion 
to the quantity of his front tract, when compared with the con- 
tending tract; and that thus the respective equities stood before 
and at the time when the lands were officially surveyed; and 
that the principal deputy who laid off the lands, under the 
supervision of his principal, acted in a merely ministerial capac- 
ity, and had no discretion to divide them so as to give Dufresne 
less than a full proportion of the whole. If it be true, that irreg- 
ular entries of unsurveyed back lands, which entries were 
allowed by courtesy of the general land-office, vested an equity 
in the enterer, and divested the United States of title, as the 
state court held, then it must follow, that after the entries were 
generally made in this loose form, throughout the coast of the 
Mississippi River, in Louisiana, that the courts of justice might 
have decreed partitions among front proprietors, in all instances, 
and have had the lands surveyed by judicial authority, and 
superseded the action of the United States altogether, as required 
by the act of 1811. 

These anomalous entries were conditional, and made subject 
to a future public survey; to this effect the receipt for the 
money was given by the receive r and the register was instructed 
not to transmit the certificate of " purchase until the surve y was 
comple ted. 

The constitution vested congress with power to dispose of the 
public lands, and to make all needful regulations for this pur- 
pose; and as respects the class of lands under consideration, 
the proper department ordered, as a rule having few exceptions, 
that they should be laid down as part of a general plan of 
township surveys, and in connection with the public lands and 
private claims adjoining; and that this general survey should 
settle the quantity and form of each tract of back land to which 
1 front owner had a preference of entry. 

In this instance the survey was mi ide by the principal deputy 
of the proper district, under ‘the superinte ndence of the surve yor 
of public lands south of the State of Tennessee, as required by 
law; by this survey, it was ascertained that neither of the 
claimants here litigating could obtain a tract equal in quantity 
to his front tract; and therefore it became necessary for the 
surveyor, assisted by his immediate superior, to divide the 
vacant land between these two front owners, “in such manner 
as might seem to him most equitable.’ When the survey was 
approved, if the party here suing supposed himself aggrieved, 


> * 
o 








30 SUPREME COURT. 

The York and Maryland Line Railroad Co. v. Winans. 
he was authorized to appeal from the decision of the principal 
deputy, and the surveyor-general south of ‘Tennessee, to the 
Commissioner of the general land-office ; and from his decision, 
if unfavorable, to the secretary of the treasury. 

Congress contemplated that these lands should be divided 
among front proprietors, by a surveyor on the ground, aided by 
his principal; these officers were bound to act according to their 
best judgment, and decide as judges on the equities of these 
claimants; nor could the courts of justice interfere to control 
their acts, if they were honestly performed; the contrary of 
which is not alleged in this case. 

This construction of the law is altogether necessary, as great 
confusion and litigation would ensue if the judicial tribunals, 
state and federal, were permitted to interfere and overthrow 
the public surveys on no other ground than an opinion that they 
could have the work in the field better done, and divisions more 
equitably made, than the department of public lands could do. 

It is ordered that the judgment of the supreme court of 
Louisiana be reversed. 


Order. 


This cause came on to be heard, on the transcript of the 
record, from the supreme court of the State of Louisiana, and 
was argued by counsel. On consideration whereof it is now 
here ordered, adjudged, and decreed by this court, that the 
decree of the said supreme court in this cause be, and the same 
is hereby, reversed, with costs ; and that this cause be, and the 
same is hereby, remanded to the said supreme court, with direc- 
tions for further proceedings to be had therein, in conformity 
to the opinion of this court, as to law and justice shall appertain. 


Tue York anp Maryvanp Line Rattroap Company, PLAINTIFF 
IN Error, v. Ross WINans. 


A railroad company, organized under a charter from Pennsylvania, is responsible for 
the infraction of a patent right respecting cars, although the entire capital stock of 
the company was held by a connecting railroad company in Maryland, which latter 
company also worked the road by the instrumentality of its agents, and motive 
power, and cars. 

The obligations to the community which the Pennsylvania company is placed under 
by its charter, cannot be evaded by any transfer of its rights and powers to another 
company; and in this case, the Pennsylvania company contributes to the expense 
of working the road, and of paying the officers and agents who are employed. 

Courts will not allow corporations to escape from their proper responsibility, by means 
of any disguise. 
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Where the patent was signed by an acting commissioner of patents, it was not neces- 
sary to aver or prove that he was legally entitled to act in that capacity. The court 
will judicially take notice of the persons who preside over the patent-office, whether 
they do so permanently or transiently. 


Tus case was brought up, by writ of error, from the circuit 
court of the United States for the eastern district of Pennsyl- 
vania. ; 

The case is stated in the opinion of the court. 


It was argued by Mr. J. Mason Campbell, and Mr. Johnson, 
for the plaintiff it error, and by Mr. St. George T. Campbell, 
and Mr. Latrobe, for the defendant. 


The points made by the counsel for the plaintiff in error, were 
the following : — 

The court below (Judge Kane) charged the jury, in substance, 
that, as the infraction complained of was committed on the road 
of the plaintiff in error, though the cars were owned by the Bal- 
timore and Susquehanna Railroad Company, the plaintiff in 
error was responsible in this action, because the profits accruing 
from the use of the cars were divided between the two com- 
panies. 

He also charged the jury, that in estimating the amount of 
damages, they were to be guided by the sum whic h had been 
fixed by the witnesses as the fair compensation for an annual 
license for each car, and were to allow such sum annually, for 
each car, for a period of six years antecedently to the institution 
of the suit. 

The plaintiff in error will contend that the learned judge 
below erred in both parts of his charge :— 

1. As to the liability of the plaintiff in error. The cars, which 
were assumed to be made in violation of the patent of the de- 
fendant in error, were not built by, and did not belong to, the 
plaintiff in error. It is not liable, therefore, for their construc- 
tion, nor is it pretended that it has sold any. If liable at all, it 
is for a use of the cars. 

Now, in point of fact, it did not run the cars in question over 
its road. 

The whole transportation was done by the Baltimore and 
Susquehanna Railroad Company ; and if there has been any 
user by the plaintiff in error of cars, in violation of the patent of 
the defendant in error, it is a constructive user, growing out of 
the agreement between it and the Baltimore and Susquehanna 
Railroad Company, by which one third of the net revenue from 
transportation is credited to it, and a user in fact, under that 
agreement, by the Baltimore and Susquehanna Railroad Com- 
pany. 
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This agreement is supposed, by the learned judge below, to 
do one of two things; either to constitute the relation of prin- 
cipal and agent between the two corporations, or to make them 
partners. 

As to the first view, it may be observed, that the subject of 
the agency being the running of the cars, and the plaintiff in 
error having nothing to do with the running, it can hardly be 
deemed an agent, in the face of the fact that it does nothing in 
the agency. With still less plausibility can it be regarded as a 
principal ; its supposed agent in that case, the Baltimore and 
Susquehanna Railroad Company, not only owning and running 
the obnoxious cars itself, but doing so by force of its own power 
in the premises. 

As to the other view, to wit, that of a partnership between 
the plaintiff in error and the Baltimore and Susquehanna Rail- 
road Company, a more extended examination is necessary. 

In the first place, it seems impossible to establish this hypo- 
thesis, without conceding that these two corporations would 
have had a right to form a partnership expressly. Whether the 
partnership be express or implied, only relates to the nature of 
the evidence by which it is shown. The thing is the same, 
however proved. Now, the power to form a partnership is one 
which corporations do not possess, unless it be given in express 
terms, or by necessary implication. Sharon Canal Co. v. Fulton 
Bank, 7 Wend. 412; Canal Bridge v. Gordon, 1 Pick. 305. 

There are neither such words nor implication in the present 
instance, and, of consequence, no partnership can be deduced 
where the power to create that relation is wanting. 

If, however, the power be conceded, and no partnership has 
been in terms formed, it is only to be implied, in law, from the 
division of the net profits of transportation between the two 
corporations, provided for by their agreement. 

But the reception of a part of the profits is not always 
attended with this consequence. Seamen and clerks may re- 
ceive their pay in this form without becoming partners thereby, 
either inter se or as to third persons. So a landlord may get his 
rent in the shape of profits, and not be made a partner by such 
receipt. The test seems to be in the animus of the parties as to 
the reservation of profits,and not in the reservation itself. If 
their purpose be compensation, merely, to one furnishing some- 
thing necessary to the business, a partnership is not held to be 
created. Such is the present case, where it is plain that the ob- 
ject was merely to compensate the plaintiff in error for the use of 
its road, and to make the rent therefor commensurate with the 
use. Story on Part. §§ 36, 38; 3 Kent’s Comm. 33; Perrine v. 
Hankenson, 6 Halsted,181; Heimstreet v. Howland, 5 Denio, 38 ; 
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Heckert v. Fegely, 6 Watts and Serg. 143; Boyer v. Anderson, 
2 Leigh, 550; Loomis v. Marshall, 12 Conn. 69; Collyer on 
Part. § 44, and note. 

Conceding, however, argumenti gratia, that the relation of 
principal and agent, or of partners, existed between the two 
corporations, it cannot be denied that the infringements com- 
plained of were not committed by the plaintiff in error, but by 
the Baltimore and Susquehanna Railroad Comp: any. 

Now, the tortious acts of the company last named cannot be 
considered as acts done in the ordinary course of the business 
between it and the plaintiff in error, whatever be the relation 
between these parties ; and to make the plaintiff in error respon- 
sible, it must be shown to be privy to their commission, before 
or after. Story on Agency, §455; Collyer on Part. § 457; Kep- 
linger v. Young, 10 Wheat. 358, 363. 

But the learned judge below excludes altogether this element 
of accountability, and makes the plaintiff in error liable, without 
putting the fact of privity to the jury. 

The charge below is also erroneous as to the amount of 
damages recoverable. 

It gave the jury to understand, that they could find against 
the plaintiff in error for a user of the patent of the defendant in 
error, for six years preceding the commencement of the suit. 

But the declaration only charged (Record : 4) a user during 
the term of seven years, for which the extension of the patent 
had been granted. 

Now, the seven years’ extension began only on the Ist Octo- 
ber, 1848, and all, therefore, that was recoverable under the 
declaration, was for a user from the Ist October, 1848, to the 
time of suit brought, (April, 1851,) a period of less than three 
y “ instead of six, as charged. 

The suit being only for infringements committed during 
an extension of the patent, it is further submitted, that the 
extension being by the acting commissioner of patents, is un- 
availing to give the defendant in error any rights. 

If this court, in 4 How. 646, meant to aflirm the validity of 
the acts of such a function: wy, as is suppose ‘d by Mr. Justice 
Woodbury, in 1 Woodbury and Minot, 248, this point is not 
now open; but if it be open, the plaintiff in error relies on the 
first and second sections of the patent act of 1846, as governing 
the patent-oflice, to the exclusion of the acts of 1792 and 17995. 
1 Stat. at Large, 281, 415. 


The counsel for the defendant in error made the following 
points :— 

1. The extension of the patent by the acting commissioner, 
&e. (The argument upon this head is omitted.) 
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The remaining exceptions to the charge of the judge, were : 

1. “ That the York and Maryland Line Railroad Company, 
and the Baltimore and Susquehanna Railroad Company, were 
two distinct companies as to third persons.” ‘The force of this 
exception is not clearly apprehended. If it is meant to convey 
the idea, that the judge should have charged, that the two com- 
panies were the same, and not “two distinct companies as to 
third persons,” it is difficult to perceive, first, how it could have 
been sustained in point of law; or, second, how it would serve 
the defendants below. ‘They were two corporations, had two 
charters, from different sovereignties, and had never been united 
by law. How could the judge say, then, that they were not 
two distinct companies ? 

But if they were the same company as to third persons, the 
judge should (as this exception supposes) have so charged ; and 
then the main point of defence, that the use by one was not the 
use by the other, would have utterly failed. 

In fact, however, upon this point, all the judge said was, that 
if there were two tort feasors, a suit could be maintained against 
either, — for which proposition no authority is needed. 

The second exception to the charge is : — 

In charging, further, that, whether the relation between them 
was that of agency or partnership, the liability of defendants was 
the same. 

As a legal proposition, standing singly, this can hardly be 
questioned. 

One of two partners is liable to an action for an infringement, 
as for any other tort committed by his authority, or participated 
in by him. ‘This was all the judge said. He was not asked to 
charge, 

1. ‘That two corporations cannot form a contract of copartner- 
ship. ; 

2. Or, that, under the evidence in this cause, there was no 
proof of partnership. 

3. Or, that there was no evidence of agency by which the 
defendants could be held liable. 

Not being asked, he expressed no opinion on the point, but 
simply said, whether the relations were those of partners, or 
principal and agent, neither would affect the plaintiff’s right. 
In this, there was, it is admitted, no error. If the defendant de- 
sired specific instructions, they should have been prayed. 

The judge, by limiting his illustration to partnership or agency, 
actually favored the defe ‘ndants ; for he might have charged, that, 
under the facts, no matter by ‘what name the relation of the 
companies was called, the defendants were liable, participating, 
as they did, i in the tort. Grant that no copartnership contract 
can lawfully be made between two corporations; yet, if they 
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did make it, shall they be allowed to allege its unlawfulness 
against a third party, whose property is tortiously used for their 
profit ? 

If they do make such a bargain, whether lawful or otherwise, 
and it result in a use by them of the patented improvement, the 
unlawfulness of the contract by which the use was accomplished 
can be no defence. 

They are complained of for one unlawful act, and this would 
be to defend it by showing another. 

If they participated in the use of the patented thing, no matter 
how, whether under a lawful or unlawful contract, they are liable. 
It is the doing of the thing, and not the mode in which it is 
done, that is complained of. 

Without defining the relations of the parties, the defendants, 
upon this view, are clearly liable. 

Whether the contract was lawful or unlawful, its effect was 
to make the act of one the act of the other; the use by one the 
use by the other. 

If, however, the relation of the two companies is here to be 
considered, and its character, not made the subject of an express 
point in the court below, is to be argued, it will be contended, 
that such a nse of the thing patented was proved as made the 
defendants liable, in any view that can be taken of the case. 

1. Whether the use proved was to bt regarded as a direct 
and independent use by the defendants below. 

2. Or, as a use through their agents, (the Maryland company, ) 
with their knowledge, by their authority, upon their property, 
and of which use they directly received a portion of the profits. 

3. Or, as a use, as a partner, with the Maryland company, — 
paying a proportion of losses by, and receiving a proportion of 
the profits, as such, from, the use. 

4. Or, whether contributing, as they did, their road, which was 
essential to the availability of the cars of the Susquehanna com- 
pany, the defendants below were to be looked upon, as suggested 
by the judge’s charge, as the agents of the former company. 

1. There was evidence of a direct and independent use by the 
defendants below, to the prejudice of the patentee. 

The defendants were a Pennsylvania company, fully organized, 
and having possession of their road. 

The uses made of their road, were their own uses. The road 
and the cars upon it are a single machine, the use of a part of 
which involves the use of all other parts. The cars are useless with- 
out the road. The road is useless without the cars. ‘The terms 
upon which the cars are permitted to be used are immaterial. 
The injury complained of is the use. 

It is this which distinguishes this case from the case of Kep- 








SUPREME COURT. 










The York and Maryland Line Railroad Co. v. Winans. 











linger v. Young, in 10 Wheaton, 358. There Young was 
held not to be liable, because he only purchased the product 
of a machine; but it would have been different, had he taken 
the machine into his own keeping, and used it. 

Indeed, in that case, the court intimate, that had the facts, 
from which it might fairly have been inferred that Young 
used the machine, been before them, the result might have been 
diffe rent. 

2. Even if the fact of the ownership of the cars by the Mary- 
land company is inconsistent with this view, yet the Maryland 
company using the defendants’ road, only through their consent, 
an occupy no other position than that of agents, for whose 
acts, done in the course of their business, the principals must be 
responsible, especially as they are directly benefited by them. 

The Pennsylvania company may, by law, run cars on their 
own road. ‘lhe Maryland company has no right to do so, by 
law, within Pennsylvania. Their charter gives and can give 
no such authority, and such running would be a nuisance, if 
done by them in Pennsylvania, and could not be justified under 
their own charter. ‘The Pennsylvania company, duly chartered, 
build a road; they need rolling stock, and the patented cars are 
used as suc h. and the y receive one third of the net profits of the 
earnings thereof. Without this, the Maryland company could 
not use the Pennsylvania road; by it, they become, for a fluc- 
tuating compensation, the age nts of the Pennsylvania company, 
to stock andruntheir road. If there can be no partnership, they 
enter Pennsylvania by virtue of this agency alone. A portion 
of the things done by them in the fulfilment of that agency, by 
the authority, with the sanction, and upon the property of the 
defendants, is to use the patented improvement. A proportion hs 
of the repairs upon it are charged to the principal; a portion . 
of the profits from its use is paid to the principal. No author- 
ities are needed to show, that, for an injury by an agent, the 
principal or the agent may be sued. ‘The ownership of the in- 
fringing machine is immaterial; its use alone is in controversy ; 
and it will be submitted, that such an use, by an agent, as is 

here proved, will render the principal liable. 

3. Or, regarding the use as the result of a partnership, with 
the*Maryland company, the defendants paying a proportion of 
losses and receiving a proportion of the profits, as such, from 
the use, the latter must be liable to the patentee. 

Under this head, the second of the exceptions to the charge 

of the judge will be properly considered. 

There was some relation between the companies, surely. What 
was it? If in fact, it be, that the Maryland company were 
simply using a Pennsylvania charter to carry on their business — 
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a ali unge of name merely — the stock, prope rty, and every thine 
being owned by the same parties, then, in Pe nnsylvania, the 
Maryl: und company’s use was the Pennsylvania company’s use. 

The judge does not, however, define the character of this 
relation; he was not called upon to do so. 

If it were needful, it might be well contended that the relation 
of the companies was that of partnership. Corporations may 
form partnerships under circumstances, so far, at least, as to 
preclude them from setting up separate rights to the prejudice of 
third persons. 

In the case of Canal Bridge v. Gordon, 1 Pick. 297, which was 
a case where a bridge and an embankment leading to it were 
owned by different corporations, Parker, C. J., after referring to 
the technical difficulties of considering several corporations as 
copartners, goes on to say, what covers precisely the present 
controversy, “and yet, if the *y are all composed of the same 
individuals using several corporate powers for the same end and 
purpose, with nothing but the form of a record to distinguish 
them, equity would seem to require that they should not be 
allowed to sever to the prejudice of any person with whom 
either might contract.” 

And, for the same reason, where both are benefited by the 
wrong done by one of them, they should not be allowed to sever. 

That contracts of the same nature are looked upon and 
treated as partnerships, will further appear by reference to the 
following authorities: 4 Law and Equity Reports, 171; 2 Law 
and Equity Reports, 319. 

In the present case, there was every element required to form 
a partnership contract. 

It is not the case where a portion of the gross receipts was 
used as a mode of calculating rent, as in 5 Denio, 68, cited by 
plaintiff in error, but a right to a share of the net profits, as suc h, 
which that case decides to be a criterion of partnership. Nor is 
it the case in 17 Wendell, 412, where it was held that two corpo- 
rations cannot sue jointly, as corporations, in contract: but where 
it was not held that if, in fact, such copartnership existed, 
either could escape liability for a tort arising in that relation, 
by alleging its unlawfulness. 

The law of New York, upon this question of partnership lia- 
bility to third persons, is clearly settled in Bostwick v. Chi ampion, 
11 Wend. 571, where it was held that where A, B, and C run a 
line of coaches, the route being divided between them into 
sections, each furnishing his own horses and coaches, and hiring 
drivers, and paying the e xpenses of his own section, the fare, 


less the tolls, bei ‘ing divided in proportion to the number of miles 
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run, that a passenger injured by negligence of the drivers of A’s 
coach, might sue them all. 

The court is referred to the opinion of Judge Nelson, at page 
584, and to same case, Chancellor Walworth’s opinion, 18 
Wendell, 175. 

A division of profits, as profits, and a right to file a bill for an 
account, may be regarded as conclusive evidence of a copart- 
nership contract. 

Both, it is submitted, concur here. 

The distinction, which it is believed will reconcile all the 
cases, is between a stipulation for a compensation proportioned 
to the profits, and one for an interest in such profits. 

To this eflect the cases are numerous. See Carey on Part. 

Story on Part. 36; Bissett on Part. 4; Collyer on Part. 44, 
and the cases here cited. 

Every element referred to by these authorities exists here. 

If they may so contract as partners, it will be contended, that 
the evidence exhibits every feature required by law for that 
relation. 

If not liable as joint tort feasors, or partners, from want of 
legal authority to make such a contract, or if the contract as 
made does not by law create this relation, still, the defendants 
are liable by reason of the use made of this road by the Sus- 
quehanna company. 


Mr. Justice CAMPBELL delivered the opinion of the court. 

The plaintiff is a corporation existing under a charter from 
the State of Pennsylvania, and authorized to construct a railroad 
from the town of York to the Maryland line. Its stock was 
subscribed for by the Baltimore and Susquehanna railroad 
company, a Maryland corporation, and their joint capital is 
vested in a continuous railroad from the city of Baltimore to 
York. The management of the road is committed to the 
Maryland company, which appoints the officers and agents upon 
it, and furnishes the rolling stock necessary for its operation. 
The president and secretary of the two companies are the 
same. ‘T'he directors of the Pennsylvania corporation (plain- 
tiff) are selected by the Maryland company, and are qualified 
by a transfer of one or more shares of its stock to them, shortly 
before an election, and which they return on vacating their 
office. This nominal organization is made ne cessary by the 
charter, which requires that the majority of the officers shall be 
citizens of Pennsylvania, and that annual reports of the condi- 
tion and business of the company shall be rendered to the 
legislature. ‘To preserve appearances with the legislature, an 
annual statement is made. 
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In this, the gross receipts of the entire road for the year are 
ascertained, and the expenses deducted; the balance is then 
divided, one third being assigned to the plaintiff; but no 
money passes between the corporations. In these expense 
accounts, the salaries of officers, conductors, and engineers, the 
cost of locomotives and fuel, of the repairs and insurance of 
cars, and the losses of business, enter as constituent items. It 
vas admitted upon the trial of the cause, that a number of cars 
made according to the specification of the patent of the defend- 
ant, had been used upon the road without his license, and for 
which he brought this suit. A verdict was rendered in his 
favor, and the judgment thereon is brought to this court, upon 
exce ptions to the instructions of the circuit court, to the } jury. 

‘The court charged the jury, that the road on which the infrac- 
tion was committed was held under a Pennsylvania charter to 
the defendant in that court; that the transportation on the road 
was carried on by the Maryland corporation; and that the 
profits acruing from the use of the cars upon the road, that is, 
the profits of the infraction, are nominally divided between the 
two companies. That, upon these facts, the plaintiff is entitled 
to recover against the present defendants, whether they are to 
be regarded as partners, or as principal, or agent of the Mary- 
land corporation. 

The plaintiff complains here of this charge, for that the cars 
employed were not built by, and did not belong to the company ; 
that they were the exe lusive property of the Maryland corpora- 
tion; and that the agreement to ‘divide the profits did not 
constitute a partnership, nor evince a relation of principal or 
agent to impose a liability. ‘This conclusion implies, that the 
duties i impose ‘d upon the pl: uintiff by the charter, are fulfilled by 
the construction of the road, and that by alienating its right to 
use, and its powers of control and supervision, it may avoid 
further responsibility. But those acts involve an overturn of 
the relations which the charter has arranged between the cor- 
poration and the community. Important franchises were con- 
ferred upon the corporation to enable it to provide the facilities 
to communication and intercouse, required for the public con- 
venience. Corporate management and control oversthese were 
prescribed, and corporate responsibility for their insufficiency 
provided, as a remuneration to the community for their grant. 
The corporation cannot absolve itself from the performance of 
- obligations, without the consent of the legislature. Beman 

- Rufford, 1 Simon, N. 8. 550. Winch v. B. and L. Railway 
Suniens, 13 L. and E. 506. 

If, then, the case had terminated with the facts that the 
infringement of the defendant’s patent had taken place, by the 
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acts of persons using the corporate name » of the plaintiff, with 
the assent of the corporate authorities, their liability would have 
been fixed. 

But the case before us is, that the motive power on the road 
partly belongs to the plaintiff; that the agents and officers em- 
ployed are in its service and are paid by it; and that the cars 
are fitted and repaired at the common expense of the two corpo- 
rations. It follows, therefore, that the plaintiff is a principal, 
codperating with another corporation, in the infliction of a 
wrong, and is directly responsible for the resulting damage. 

Nor will the plea that the corporation has no independent nor 
responsible existence, as regards the Maryland company, and 
that its display of a president and directors, of conductors, 
engineers, and agents, of annual elections and annual state- 
ments, import only a formal and illusive re present ition before 
the legislature of Pe nnsylvania, or their constituents, of a com- 
pliance with the conditions of the charter, avail the plaintiff. 
It is certainly true that the law will strip a corporation or indi- 
vidual of every disguise, and enforce a responsibility according 
to the very right, in despite of their artifices. And it is equally 
certain that, in favor of the right, it will hold them to maintain 
the truth of the representations to which the public has trusted, 
and estop them from using their simulation as a covering or 
defence. Welland Canal Co. v. Hathaway, 8 Wend. 480. 

The supreme court of Pennsylvania, in Peters v. Ryland, 8 
Harris, 497, has announced principles decisive of this case. 

The court held that the owner of a passenger car employed 
on a railroad belonging to the State, and the motive power and 
superintendence of which is furnished by the State, is respon- 
sible for the misconduct of the public agents. It says: “ The 
case before them is sui generis; but it comes much nearer to 
that class of decisions in which it has been held, that several 
parties engaged in carrying over different portions of the same 
line of conveyance, each sharing in the profits of the whole 
route, and of course of each section of it, are all responsible 
for the faithful discharge of their duty, and liable to respond in 
damages for any injury which results from the negligence or 
unskilfulness of any of the proprietors and servants.” 11 Wend. 
571; 18 Ib. 175; 19 Ib. 534. 

“ The State, as well as the carrier, is paid for every passenger 
transported on this railroad, which shows their community of 
interest; and if there be a common liability, that of the State 

cannot be enforced by action; and this circumstance does not 
diminish that of the carrier; because they have a common 
interest, howeve ‘r, and share the business of transportation, it 
is apparent that in holding the party before us to answer for the 
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negligence of the State’s agents, we do not punish one man for 
the misfeasance of another’s servants.” 

The objection taken to the patent, that it is signed by “ an 
acting commissioner of patents,” and that the record contains 
no averment nor proof of his title to the office, is not tenable. 
The court will take notice judicially of the persons who from 
time to time preside over the patent office, whether permanently 
or transiently, and the production of their commission is not 
necessary to support their official acts. Wilson v. Rousseau, 4 
How. 686. 

The judgment of the circuit court is affirmed. 






Orde r. 






This cause came on to be heard, on the transcript of the 
— from 960 circuit court of the United States for the 

astern district of Pennsylvania, and was argued by counsel. 
On consideration ah ‘reof, it is now here ordered and adjudge d 
by this court, that the judgment of the said circuit court in this 
cause be, and the same is hereby, atlirmed with costs, and 
interest until paid, at the same rate per annum that similar 
judgments bear in the State of Pennsylvania. 
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The principles affirmed in the cases of the United States v. King and others, 7 How 
833, and of the United States v. Turner’s Heirs, 11 How. 663, again established. 








THis was an appeal from the district court of the United 
States for the eastern district of Louisiana. 

In June, 1846, Coxe and thirteen others filed a petition in the 
district court, under the acts of Congress passed in 1824 and 
1844, the purport of which acts has been so often explained in 
the preceding volumes of these reports, that it is unnecessary 
now to recapitulate it. 

The United States pleaded the general issue; and the cause 
was tried, without the intervention of a jury, and judgment ren- 
dered in favor of the petitioners, on the 30th of M: ry, LS49. 

The United States prayed an appeal in open court, which 
was allowed on the 6th of June, 1849. 


It was argued by Mr. Cushing, (attorney-ge neral,) for the 
United States, who made only the following | points, viz :— 


Without any more partic ‘ular statement of the law or the 
1 
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evidence of these cases, it is supposed that it will be sufficient 
to state, that the claim alleged by the petitioners was derived 
solely from the same “ Maison Rouge grant,” which has hereto- 
fore been fully considered and decided by this court, in the case 
of the United States v. King, &c., reported in 3 How. 773, and 
7 How. 833. 

This court having finally adjudged and determined in that 
case, that the “ Maison Rouge grant,” as it was called, conveyed 
no private right or property to the said Maison Rouge, and the 
petitioners claiming from him as the proprietors, in virtue of 
said grant, it must follow that the decrees in favor of the peti- 
tioners are erroneous, and ought to be reversed. 


Mr. Coxe, for the appellees, filed an elaborate argument, in 
which he contended that the record was imperfect, and did not 
contain sufficient grounds for a reversal; that this imperfection 
was owing to the fault of the United States; that documents, 
which were necessary for the verification of the appellee’s title, 
ought to be in the record, and were not there; that the rules of 
this court prescribe that no cause shall be heard until a complete 
record is filed ; that, under the acts of 1824 and 1844, the proceed- 
ings in this case were to be conducted according to the rules 
of a court of equity, which require the entire case to be pre- 
sented here as it was exhibited to the court below; that the 
presumption must be, where no error can be assigned on the 
face of the record, that the judgment of the court below was 
right; and that looking to evidence dehors the record, if such 
course is allowable, the facts and circumstances of the case 
require an allirmance of the decree. 

In commenting upon the preceding decisions of this court, 
Mr. Coxe contended that they were pronounced upon a case at 
law, and made the following points :— 

1. That we are now in a court of equity, and not of strict 
common law —a system unknown in Louisiana, 

2. We are now entitled to the right, of showing that if by 
such a document as that bearing date in June, 1797, a title 
did not pass to the Marquis de Maison Rouge, as his private 
property, according to the laws of Spain; yet that, in conformity 
with the established usages of the Spanish government, it did. 

3. ‘That if the preceding position is denied, we have still the 
right to show that, under the circumstances now brought to the 
notice of this court, sitting as a court of equity, we are warranted 
in making it the foundation of an argument in favor of the 
present title of the appellees, wholly unaffected by any previous 
decision or even dictum of this court, of an adverse character. 


Mr. Chief Justice TANEY delivered the opinion of the court. 
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This case cannot be distinguished from the case of United 
States v. King et al. 7 How. 833, and of United States rv. 
Turner’s Heirs, 11 How. 663. 

The decree of the district court must therefore be reversed, 
and a mandate issued to the court below to dismiss the petition. 
Order. 

This cause came on to be heard, on the transcript of the record, 
from the district court of the United States for the eastern 
district of Louisiana ; and it appearing to the court that this case 
cannot be distinguished from the case of the United States v. King 
et al. 7 How. 833, and of the United States v. Turner’s Heirs, 
11 How. 663, it is thereupon now here ordered, adjudged, 
and decreed by this court, that the decree of the said district 
court in this cause be, and the same is hereby, reversed and 
annulled, and that this cause be, and the same is hereby, remanded 
to the said district court, with directions to dismiss the petition. 


Pierre Barriseau aNnD Evupnrasic ‘T. Perry, APPELLANTS, 
v. Josuua B. Brant. 


Where the death of a party complainant was suggested at December term, 1851, of 
this court, and his legal representatives did not appear by the tenth day of this 
term, the bill must, as to him, be entered, abated under the 61st rule of this court. 

As to the other complainant, the allegation that a deed which she executed ought to 
be set aside, upon the ground of fraud and misrepresentation, and inadequacy of 
price, is not sustained by the evidence; nor is the allegation that she was a joint- 
tenant, and not a tenant in common, sustained by a construction of the deed. 

Where the complainant, after filing his bill, conveyed all his interest to a trustee, and 
died pending an appeal which he took to this court, the trustee cannot be permitted 
to be made a party to the proceedings in this court. The only persons who can 
appear in the stead of the complainant, are those who, upon his death, succeed to 
the interest he then had, and upon whom the estate then devolves. 


This was an appeal from the circuit court of the United 
States for the district of Missouri. 
The case is stated in the opinion of the court. 


It was argued by Mr. Bradley, for the appellants, and by 
Mr. Lawrence, for the appellees. 


The argument consisted, upon both sides, in the application 
of well-established principles of law to the facts in the case, as 
disclosed by the evidence. There being no principle of law 
disputed, it is not necessary to state the contradictory testimony 
which furnished the basis of the respective arguments. 


Mr. Chief Justice TANEY delivered the opinion of the court. 
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Barribeau et al. v. Brant. 
This is an appeal from the decree of the circuit court of the 
United States for the district of Missouri, sitting as a court of 
Equity. 

The case is this: Pierre Barribeau was seised in fee-simple of 
a lot of ground in the town of St. Louis; and, by deed dated 
May 8, 1829, conveyed it to Joseph White, in trust for the 
grantor, during his life, and after his death for his two sons. 
Adrian and Pierre, and his adopted daughter, Euphrasie, who 
had grown up in his family. 

After the death of the grantor, his sons, Adrian and Pierre, 
and White, the trustee, joined in a deed to Brant, the appellee, 
for all the interest of the two sons in the lot. But at the time 
this deed was made, Pierre had not attained the age of twenty- 
one years. Subsequently, however, he executed a deed of con- 
firmation, and in that deed professed to convey two undivided 
third parts of the premises. 

Euphrasie, the adopted daughter, executed a deed to 
Amaranth Loiselle, purporting to convey the whole of this lot. 
And, afterwards, she and Amaranth made separate deeds, on the 
same day, to Samuel Merry, for her third part of the premises ; 
and Merry afterwards conveyed to Brant. If, therefore, the 
several deeds above mentioned are valid, Brant is entitled to the 
whole lot. 

Adrian died intestate, and without issue. And, after his death, 
Pierre and Euphrasie filed this bill, charging that all of the deed 
made by them respectively, and by Adrian in his lifetime, wer 
obtained by misrepresentation and fraud; that the *y were illit- 
erate, and did not understand the object and effect of these 
instruments when they were executed; and that the considera- 
tion paid was far below the real value of the property. The 
bill further charged that Pierre was still under the age of twenty- 
one when he made the deed of confirmation. 

The answer of Brant denies all fraud and misrepresentation, 
and avers that the parties were perfectly aware of the contents 
of the several instruments when they were executed, and that 
the price was a fair one, according to the value of the property 
at that time; and that Pierre was of full age when he made the 
deed of confirmation. 

Many witnesses were examined by the parties in support ot 
their respective allegations, and, at the final hearing, the bill of 
the complainants was dismissed by the cireuit court. And from 
this decree the complainants have brought this appeal. 

It would be tedious and use less, in this opinion, to go into an 
examination of the testimony given by the different witnesses. 
Much of it has very little if any bearing upon the question in 
dispute. It is very evident, indeed, that ‘the complainants were 
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illiterate and weak-minded. But there is abundant proof that 
they were perfectly aware of the contents of the several instru- 
ments, and of the object and purpose for which they were 
executed. And, although the prices paid for the different 
interests were undoubtedly very moderate ; yet they were not 
so inadequate as to authorize the court to declare the deeds 
void on that ground. The inadequacy must be tested by the 
value of the property at the time of the sales, and not by its 
present value. ‘The first deed from the two Barribeaus and 
White. to the respondents, was made September 3, 1833. The 
deed of confirmation from Pierre, August 7, 1836; and the 
deeds from Euphrasie, and Amaranth Loiselle to Merry, Febru- 
ary 1, 1836. ‘The complainants did not seek to disturb these 
conveyances, or take any measures to impeach them, until 
March 20, 1849, when this bill was filed, and when property in 
St. Louis was greatly enhanced in value, as compared with 
its value in 1833 and 1836. It is, perhaps, the great increase in 
the value of this property between the time of the several sales 
and the time of filing this bill, that has led to this controversy. 
But upon the evidence in the record, we think the charge of 
fraud and misrepresentation is not sustained; and that there 
is suflicient proof, that Pierre was of full age at the time the 
deed of confirmation was executed. 

It has been contended, on the part of the complainants, that 
under the deed from Pierre Barribeau, the elder, to White, the 
three cestui que trusts took a joint interest, and that, upon the 
death of one or. more of them without lawful issue, the share 
of the deceased was limited over to the survivors or survivor. 
And as Adrian died before the filing of the bill, and Pierre has 
died pending this appeal, and both of them without lawful 
issue, Euphrasie, the surviving complainant, claims the entire 
lot, by virtue of the limitations over in the deed of trust. And if 
this be the construction of the deed, she is entitled to a decree 
for the shares of the two sons, although she has sold and con- 
veyed her own one third, as above stated. 

But this construction cannot be maintained. The trust deed, 
itis true, is unskilfully drawn. But is very clear, upon the 
whole instrument, that an equitable interest, as tenants in com- 
mon in fee-simple, was secured to them by the deed; and that 
their conveyances, together with that of the trustee, pi assed the 
whole interest, legal and e quitable, to the respective purchasers. 

It appears that shortly after this bill was filed, Pierre, the com- 
plainant, conveyed all his interest in the property to Benjamin 
A. Massey, in trust fora natural d: 1ughter, born of an Indian 
mother, and living in the Indian country; and a motion has 


been made to make him a party in this court, as the represen- 
tative of Pierre. 
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The decision of this motion, either way, could have no 
influence upon the rights of the parties. For as the court is of 
opinion that the deed of confirmation made by Pierre was valid, 
and conveyed his one third to the appellee, the decree in the 
court below dismissing the bill, must be affirme d, even if Massey 
was permitted to appear. 

But in this stage of the proceedings he cannot be permitted 
to become a party, as the representative of Pierre. ‘The bill 
was filed by Pierre, and this appeal taken by him. He has died 
pending this appeal; and the only persons who, upon principles 
of law and the rules of this court, can be permitted to appear 
in his stead, are those who, upon his death, succeed to the interest 
he then had, and upon whom the estate then devolves. 

But the interest of Massey was acquired in the lifetime of 
Pierre, and no new interest accrued to him upon Pierre’s death; 
and if he desired to become a party, in order to maintain his 
rights as trustee, he should have applied for leave to become a 
complainant while the case was pending in the circuit court. 
The estate has not devolved upon him by the death of Pierre, 
and he has the same interest now which he had upon the execu- 
tion of the deed; and has no greater right to become a party 
here, after Pierre’s death, than he had before. 

In the opinion of the court, therefore, as Pierre’s death was 
suggested at December term, ‘1851, and his legal representatives 
have not appeared by the tenth day of this term, the bill must, 
as to him, be entered, abated under the 61st rule of this court. 
And, as regards Euphrasie, the other complainant, it must be 
dismissed, with costs. 


Order. 


This cause came on to be heard, on the transcript of the 
record, from the circuit court of the United States for the district 
of Missouri, and was argued by counsel. On consideration 
whereof, it is now here ordered and decreed, by this court, that 
this appeal, as to Pierre Barribeau, be, and the s same is hereby, 
abated, pursuant to the 61st rule of this court; and it is further 
ordered and decreed that this appeal, as to Euphrasie T. Perry, 
be, and the same is hereby dismissed, with costs. 
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Rospert Wickvirre, AprpeLLANtT, v. Tuomas D, Ow1nes. 


Where a bill in chancery avers that the defendant is a citizen of another State, this 
averment can only be impugned in a special plea to the jurisdiction of the court. 
The answer is not the proper place for it, under the 33d rule of equity practice 
established by this court 

The plea of the defendant, that he had instituted a suit against the complainant in a 
state court, in the same controversy, prior to the institution of this one in the circuit 
court of the United States, is not sustained by the evidence; nor is the allegation 
that the title of the complainant is invalid. 

Upon a bill filed, under a statute of Kentucky, by a person having both the legal title 
to, and the possession of, land, against a person setting up a claim thereto, for the 
purpose of quieting the title, this court decides that the complainant is entitled to 
relief, and proceeds to render such decree as the circuit court ought to have ren- 


dered. 


Tuis was an appeal from the circuit court of the United 
States for the district of Kentucky, sitting as a court of equity. 

It was a bill filed by Wickliffe, under a statute of Kentucky, 
to quiet the title to sundry tracts of land of which the complain- 
ant was in possession, and to which he alleged that he had the 
legal title. Owings, it was averred, had removed to Texas, and 
become a citizen of that State; but had visited Kentucky, and 
set up a claim to the lands, threatening to institute suits against 
the complainant. 

Owings, in his answer, denied the jurisdiction of the court, 
upon the ground that he was not a citizen of Texas; denied that 
the complainant had any title to the land, or, that if he had one, 
asserted that it was obtained by fraud; and alleged, that prior 
to the institution of this suit, he, himself, had filed a bill against 
Wickliffe, in the Bath circuit court of Kentucky, and relied on 
the priority of his bill in bar of Wickliffe’s suit. 

The district judge, who tried the cause in the court below, 
dismissed the bill, from which decree Wickliffe appealed to this 
court. 


It was argued for the appellant by Mr. Preston, and a brief 
was also filed upon the same side by Mr. Charles A. Wickliffe. 
No counsel appeared for the appellee. 


The arguments consisted chiefly in examinations of the testi- 
mony respecting the citizenship of Owings, in Texas, and of the 
various muniments of the title of Wickliffe to the lands; and 
also of a comparison of the dates of the institution of the respec- 
tive suits in the state court and in the circuit court of the United 
States. As these involved no general principles of law, it is 
unnecessary to introduce them into the report of the case. 


Mr. Justice CAMPBELL delivered the opinion of the court. 
The plaintiff filed his bill in the circuit court of the United 
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State: Ss for Ke nied ky, against ‘Thomas Deye Owings, by which 
he assumes to be the owner, and in the lawful possession, of a 
number of tracts of land, lying in different counties of that State, 
which had at one time been the property of the defendant, but 
of which he had been legally divested, and notwithstanding 
claims, by the instigation and advice of other persons, to the 
prejudice and vexation of the’plaintiff§ The object of the bill 
is to establish the title and to quiet the possession of the plaintiff. 

The facts disclosed by the record are: that, in the years 1817 
and 1818, the defendant was possessed of a very large estate in 
lands, but was indebted beyond his means of payment. During 
those years, two of his creditors (Luke Tiernan and Samuel 
Smith) respectively recovered, in the circuit court of the United 
States for Kentuc ky, , judgments for the aggregate sum of twenty- 
five thousand dollars and upwards; the one by default, the other 
by confession. Immediately thereafter, the defe modes adopted 
a system of legal proceedings, to postpone the day of payment 
of those judgments, which terminated in the augmentation of the 
debt, and the introduction of other persons, in the character of 
sureties, to share in the entanglements of the debtor. By the 
interposition of injunctions, re »plevin, and stay bonds, and for 
the want of bidders at execution sales, the defendant withstood 
his creditors until 1824. 

In November, 1824, Tiernan purchased a number of the 
tracts in dispute, and others in 1827 and 1834, under the exe- 
cutions, and for which he has the deeds of the marshal. 

In 1820, Samuel Smith assigned his judgment to Ellicott and 
Meredith, in trust for creditors, and these persons, between 1826 
and 1829, purchased nearly, if not all, of the tracts for which 
Tiernan had acquired a title. 

In 1824, before any of these sales, Owings had conveyed the 
lands to the sureties whom he had involved upon the bonds be- 
fore referred to in these and other cases, for their indemnity, and 
delivered to them the possession of the property, and ceased to 
have any control of it. He gave to them authority to “ sell, 
dispose of, and convey any of the estate, whenever it might be 
necessary for their protection,” and in such cases as a majority 
of them might consider as most beneficial to all concerned, in 
case their principal was in default. Tiernan, and Meredith and 
Ellicott, in 1827, commenced suits for various parcels of the 
lands they had purchased at the marshal’s sales, in the circuit 
court of the United States, and recovered judgments. The 
questions involved in the issues, appear to be the regularity of 
the sales by which they acquired title. In 1829, after a portion 
of these trials, the sureties and assignees of Owings executed a 
deed to Ellicott and mieseaiin, for the tracts of land described in 
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the bill, upon “a general compromise ” with them, by which the 
debt to Samuel Smith, with the various bonds taken to secure 
it, were surrendered to be cancelled. The record shows that 
Owings was advised of this settlement, and expressed approba- 
tion of it. Some time after this settlement with the assignees 
of Owings, an arrangement was concluded between Tiernan, 
Ellicott, and Meredith, and the Bank of the United States, by 
which the bank agreed to reimburse Tiernan for his debt and 
advances, and to cancel an indebtedness of Smith, and to take 
the title to the property they had acquired by these proceedings. 
This arrangement was carried into effect by a suit in the circuit 
court of the United States, in which a sale was ordered, at 
which, in 1834 and 1835, the bank became the purchaser. 

In 1836, the bank sold its title to the plaintiff in this suit. In 
order to free the title from any imperfections, a bill was filed in 
the circuit court of Bath county, Kentucky ; and in that suit, the 
titles of Tiernan, Ellicott, and Meredith, and the bank, were, in 
1848, conveyed to him. 

In the course of these proceedings, a number of confirmatory 
deeds were taken from purghasers of portions of the property at 
the marshal’s sales, which it is unimportant to describe. To 
appreciate fully the case of the plaintiff, it is proper to notice a 
transaction between him and Mr. Bascom, the son-in-law and 
attorney in fact of Owings, in 1837. ‘The plaintiff, after the 
acquisition of his titles from the bank, instituted suits for the 
recovery of the family residence and other lands of the de- 
fendant, in the courts of Kentucky. At the trial term of these 
suits, a proposal for an adjustment was submitted to the plaintiff, 
by Mr. Bascom, (under the advice of counsel,) which was ac- 
cepted by him. He agreed to convey to Mrs. Bascom the family 
residence and other lots, a balance due. on the judgment of 'Tier- 
nan, to release the claim for mesne profits, and to dismiss the 
suits pending, each party to pay costs. Owings and Bascom 
were to confirm the title acquired by the plaintiff, to the lands 
“described in the bill. This settlement was executed by the 

delivery of the proper evidences of title. Those in the name of 
Owings were executed by Bascom, as his attorney in fact. 

The land conveyed to Mrs. Bascom has remained in the 
family till this time, and in 1847 was divided among the chil- 
dren of Owings, in a suit to which he was a party. The validity 
of the conveyance of Wickliffe to her, was asserted in that suit, 
and admitted in the decree of the court, as the basis upon which 
it was founded. Owings, in 1836 or 1837, left the United States 
for Texas; during the interval, from 1837 to 1849, the plaintiff 
was in the open possession of the property. Before the depar- 
ture of Owings, the plaintiff had offered to reconvey to him the 
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whole of his purchases, upon an extended credit and a reduced 
rate of interest, for the consideration of the debts and costs they 
represented ; which proposal Owings acknowledged his inability 
to accept, and fulfil the obligations he would thus incur. In 
1849, he was induced to return to the United States, and to 
renew the controversy which had been so long pending, by the 
assertion of pretensions hostile to the title of the plaintiff, and 
prejudicial to his useful and peaceful enjoyment. 

The evidence shows that the lands are in the possession of the 
plaintiff, occupied by a numerous body of tenantry; that sales 
have been obstructed and rents diminished by the assertion of 
these claims. 

The right of the plaintiff to relief is rested upon the general 
principles of equity, as well as a statute of Kentucky, to the eflect 
“that any person having both the legal title to, and the posses- 
sion of land, may institute a suit against any other person 
setting up aclaim thereto, and if the complainant shall establish 
his title the defendant shall be decreed to release his claim.” 1 
Bro. and More, Stat. 294. 

The jurisdiction of a court of chancery to grant perpetual 
injunctions for quieting inheritances, after the right and matter 
in question has been fairly settled by concurring verdicts, has 
been long established; and, in addition to this general ground 
for equitable interference, this case presents. a strong claim for 
the interposition of the court, arising from the settlement between 
Bascom, as the attorney in fact of the defendant, and the plaintiff. 
The consideration of that settlement has been enjoyed for many 
years, by the family of Owings. We conclude that this arrange- 
ment, embracing the fact that a confirmatory deed to the plaintiff 
had been executed in his name, under the letter of attorney to 
Bascom, was communicated to him, and that it received his 
approbation. If additional assurances were, therefore, required 
to perfect the title of the plaintiff, and to maintain his quiet 
enjoyment, it is the duty of the court to exact them. 

But if a question might arise upon the facts of this case, upon 
this branch of it, there will be none when we connect it with 
the statute of Kentucky: 

* When the nature of our conflicting titles,” says the supreme 
court of that State, “ whether derived from the laws of Virginia 
or of this State, are considered, there is an apparent necessity 
of permitting the holder of the legal estate to call his adversary 
to the test when it cannot be otherwise reached. ‘This act ought 
to be liberally expounded as a remedial statute.” Cates v. 
Loftus, 4 Mon. 439. 

And in accordance with this view, that court decreed a release 
to one, having the legal title and possession from one who “ pre- 
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tended a claim under a vague and void entry, without equity.” 
lL Mon. 97. 

And in another case, where the party in possession with title 
averred “that the defendants pretended to have a claim upon 
it, and thereby disparaged his title, and obstructed him in the 
full enjoyment of his property.” Armitage v. Wickliffe, 12 B. 
Mon. 482. 

This statute is too important a portion of the law of property 
in Kentucky, to be disregarded in the exercise of the equitable 
powers of the courts of the United States in that State; and 
without affirming that it can be so fully applied under the con- 
stitution of those courts as by the State tribunals, we are satisfied 
that its protection may be properly invoked in cases like the 
present. Clark v. Smith, 13 Pet. 195. The statement of 
the plaintiff’s title shows that the lands described in his bill 
were sold as the property of the defendant, by a public officer, 
with legal process, issued upon valid judgments, and that the 
title of the purchasers have vested in him; that this title has 
been submitted to a court of law, and maintained in a succession 
of trials; that besides, the sureties who were bound for these 
judgments, and to whom the lands were delivered by the defend- 
ant for their indemnity, with powers to use them for that purpose, 
have transferred them, to relieve themselves and their principal, 
to the grantors of the plaintiff; that, in addition, the son-in-law, 
agent, and attorney of the defendant, to preserve a portion of 
his estate for his f: amily, has confirmed in his name the title of 
the plaintiff, as we are bound to believe, with the knowledge 
and acquiescence of his principal, and that family still retains 
the consideration of this deed ; finally, that the plaintiff, and those 
whose title he has, has been in possession since 1824, 

The defendant resists the suit of the plaintiff for relief, by a 
denial, in his answer, of the averment that he is a citizen of T eXAas, 
and consequently the jurisdiction of the court. 2. By the plea 
that before this suit was commenced he had instituted one in 
the circuit court of Bath, Kentucky, contesting the plaintiff's 
title and provoking a full investigation into its validity, and that 
he could not be restrained from its prosecution there. 3. That 
the sales by the marshal were invalid, and that the conveyance 
executed by Bascom in his name to the plaintiff is void, for mis- 
representi ition, fraud, and the want of consideration. 

The doctrine of this court is settled, that when the jurisdiction 
of the cireuit court appears, by proper averme nts, on the record, 
the defendant can only impugn it in a spec ial plea. The 39th 
rule of practice for courts of equity in the United States, adopted 
by this court, excludes “ matters of abate me nt, objections to 
the character of parties and to matters of form,” from the answer, 











52 SUPREME COURT. 





w ick liffe v. Owings. 








and confines its s operation to “ matters in bar, or to the merits of 
the bill.’ It is proper to say, that if the fact of citizenship was 
open to inquiry, the evidence sustains the allegation of the bill. 

2. Whether we consider the commencement of the suit as 
dependent upon the filing of the bill with the clerk of the court, 
or the issue, service, or return of process upon it, there is no 
sanction in the evidence for the plea by the defendant of a prior 
suit pending in the circuit court of Bath county. The plaintiff’s 
bill was filed and process issued before that of the defendant 
was entered, and the process from the court of the United States 
was executed more than a year before the service of a subpcena 
to answer, on the plaintiff. Nor are the imputations of fraud, 
oppression, and injustice, upon the conduct of the plaintiff, nor 
the charges that he acquired his titles by corrupt and champer- 
tous contracts, better supported. No evidence has been taken 
which authorizes the crimination of the plaintiff by such allega- 
tions, in any part of the complicated and involved controversies 
which he seeks by this bill to close. 

Our conclusion is, that the plaintiff is entitled to the relief he 
asks for, and that the decree of the circuit court must be reversed, 
and a decree entered here conformable to this opinion. 


Order. 


This cause came on to be heard, on the transcript of the record, 
from the circuit court of the United States for the district of 
Kentucky, and was argued by counsel. On consideration where- 
of, it is now here ordered, adjudged, and decreed by this court, 
that the decree of the said circuit court in this cause be, and the 
same is hereby, reversed and annulled. 

And this court, proceeding to render such decree as the said 
circuit court ought to have rendered, doth order, adjudge, and 
decree, that the complainant has shown a legal title to all those 
tracts or parcels of land which are described and set forth in the 
two deeds in the record, executed by Owings and Bascom, dated 
6th April, 1837, and marked No. 54, and by A. Trombo, com- 
missioner, dated 25th day of September, 1848, and marked No. 
58, in both of which the said complainant is the grantee, but 
excepting from this decree the lands which were conveyed to 
Mary N. Bascomb, by the said complainant, the 6th April, 1837, 
and as to which this decree has no application. 

And it is further ordered, adjudged, and decreed by this court, 
that the said complainant has shown sufficient matter of equity 
to entitle him to a release, by Thomas D. Owings, or his heirs at 
law or devisees, or other legal representatives, of all their claim, 
and to be quieted in the possession and enjoyment of the said 
parcels of land. 
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And it is further ordered, adjudged, and decreed, that the said 
complainant do recover his costs in this cause in this court, of 
and from the said defendant. 

It is therefore further ordered, adjudged, and decreed, by this 
court, that this cause be and the same is hereby, remanded to the 
said circuit court, with instructions to cause an appropriate deed 
of release and quitclaim to be prepared and executed by the 
said defendant, or his heirs at law or devisees, or other legal 
representatives of their rights, as aforesaid, and also that the said 
court issue an injunction to them commanding their agents, and 
attorneys, aiders and abettors, to refrain perpetually, from any 
molestation or disturbance of the right and possession of the : said 
complainant, under any title of the s said Thomas D. Owings, and 
that the said circuit court do execute and carry into eflect all 
the provisions of the aforesaid decree of this court. 


IsraEL W. RaymMonp, OWNER AND CLAIMANT OF THE CARGO OF 
THE Sure Orpuan, cONsIsTING OF 844 TONS oF COAL, APPEL- 
LANT, v Wiuuiam ‘Tyson, LIBELLANT. 


A charter-party is an informal instrument, often having inaccurate clauses, which 
ought to have a liberal construction, in furtherance of the real intention of the 
parties and usage of trade. 

Cases cited to illustrate and explain this rule. 

Though the owner of a ship, of which the charterer is not the lessee, but freighter 
only, has a lien upon the cargo for freight, properly so called, and also for a sum 
agreed to be paid for the use and hire of the ship, his lien may be considered as 
having been waived, without express words to that effect, if there are stipulations in 
the charter-party inconsistent with the exercise of the lien, or when it can fairly be 
inferred that the owner meant to trust to the personal responsibility of the charterer. 

The American and English cases upon this subject examined. 

Where a ship was chartered for a voyage from London direct, or from thence to 
Cardiff, in Wales, (if required,) to load for a port or ports on the Pacific, where she 
was to be employed between such ports as the charterers might elect, thence to be 
returned back, either to New York or Great Britain, at their option ; the time for 
her employment being to the full term of fifteen months, with a privilege to the 
charterers to extend it to twenty-four months; the charterers paying two thousand 
dollars per month, payable in New York semi-annually; the circumstances of the 
case indicate that the owner meant to waive his lien upon the cargo for freight, and 
trust to the personal responsibility of the charterer. 

The ship having arrived at San Francisco, with a cargo of coal, a libel filed to hold the 
cargo responsible for the freight, ought to have been dismissed. 


Turis was an appeal from the district court of the United 
States for the northern district of California. The libel was 
filed in the district court, held by Mr. Ogden Hofiman, Jr., who 
decreed that the libellant, Tyson, had a ‘lien upon the cargo of 


coal, for the sum of tw idee thousand dollars. ‘The libe llant was 
5* 
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part owner, ond age nt, and ship’s husband, of the ship Orphan, 
and resided in New York. The claimant appealed to the circuit 
court, which was also held by Mr. Ogden Hoffman, Jr., where 
the decree of the district court was affirmed. The claimant 
then appealed to this court. 

The nature of the case is fully stated in the opinion of the 
court. 











It was argued by Mr. Lord, for the appellant, and Mr. Cut- 
ting, for the appellee. 


The points made by the respective counsel were the follow- 
ing :— 


Mr. Lord, for appellant. 

The appellant and claimant conceives the decree to be erro- 
neous, and that it should be reversed, on the following grounds : 

1. That by the general character of the charter, the ship was 
hired to J. Howard and Son, te be employed in voyages, to 
and fro, in the Pacific Ocean. ‘That the deliveries of c: argoes 
there, were to be at ports there; while the payments of the 
monthly charter money were to be made in New York. And it 
could not be contemplated, that the deliveries of cargoes should 
be delayed to wait intelligence from the Atlantic ports, whether 
the payment of the monthly charter, at the end of each half 
year, had been made at the day it was due, or afterwards. 

2. That the coasting voyages, from port to port in the Pacific, 
which might be seeking voyages, could not be expected to be 

carried on, if the cargoes were to be subjected to the lien of six 
months’ charter money, without the possibility of knowing, in 
the Pacific ports, whether that freight had not been paid at ‘New 
York. 

3. Alien or detention of cargo, under such uncertainty of 
facts, to transpire at a distant place, would be dangerous both to 
ship-owner and charterer and freighter. The ship-owne r and 
master might be exposed to heavy damages for withhoiding the 
property, when the charter money may have been paid at New 
York without his knowledge. The owners of cargoes, and e spe- 
cially their consignees, could not know whether they were enti- 
tled to them or not. 

4, The provision as to payment of freight, up to the time of 
news of the loss of the ship, rendered the amount of freight 
payable at New York always uncertain, at the day it was re- 
served, or at any time, until news at New York of the ship 
being in safety at the end of each six months. 

5. No express terms of hypothecating the cargoes, or subject- 
ing them to lien, are found in the charter- -party; the omission 
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of which usual provision in charters of American ships, confirms 
the inference from the general character of the instrument, that 
it was made on the credit of the charterers, without the exaction 
of any lien. ‘The Volunteer, 1 Sumn. R. 551; 3 Kent Com. *220. 

6. ‘The charter-party binding the ship-owner to deliver the 
cargoes, without any reference to payment of charter money, 
supports the same construction. P. 6. 
7. ‘The reservation of payment, in such mode and under such 
circumstances as are above referred to, is inconsistent with the 
implication of any lien; and the absence of any express creation 
of any lien, excludes its existence in this case. 2 Kent’s Com. 
*0309, "636,639; Chase v. Westmore, 5 M. and Selw. 180; Craw- 
shay v. Homfray, 4 Barn. and Ald. 50; Pickman v. Woods, 6 
Pick. R. 248; Alsager v. St. Catharine Dock Co. 14 Mees. and 
W. 799; Belcher v. Capper, 4 Man. and Gr. 502. 

8. The sentence of the court below should be reversed, and 
a decree directed for the damages of the claimants, to be ascer- 
tained by a proper reference. 


Mr. Cutting, for the appellee, made the following points : — 
1. Under the terms of the charter-party, the libellant contin- 
ued to be owner, and in possession of the ship, during the voy- 
ages contemplated by the parties. 

He was to employ the master, victual and man her, and keep 
her in repair, during the whole term, at his own expense. He 
agreed to freight the whole ship, or sufficient room for the cargo 
specified, expressly reserving the deck, cabin, and necessary room 
for the crew ; the charterers contracted for the privilege of put- 
ting in coal to ballast the ship from London to Cardiff, in case 
they desired so to do. The owner stipulated to receive and 
deliver such merchandise as the charterers should provide. 

There are no words of demise, or any clear letting of the ship ; 
and, taking all the stipulations together, the result is, that the 
contract is a mere covenant for the transportation of merchan- 
dise, and the performance of the service stipulated for. Posses- 
sion of the ship continued in the owner, and he was to manage, 
control, and navigate her. The master was his agent, and not 
the agent of the charterer. The libellant remained subject to 
all the responsibilities and obligations of ownership, and was 
answerable to the charterers for the acts and conduct of the 
master and mariners. Certain Logs of Mahogany, 2 Sumn. R. 
589; Marcardier v. Chesapeake Ins. Co. 8 Cranch, 49; Palmer 
v. Gracie, 4 Wash. C. C. R. 110-123; S. C. 8 Wheat. 605; 
McIntyre rv. Bowne, 1 Johns. R. 229; Clarkson v. Edes, 4 Cow. 
R. 470; Holmes v. Pavenstedt, 5 Sandf. R. 97; 3 Kent’s Com. 
138; 1 Parsons on Cont. 657. 
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If, upon the whole instrument, it be doubtful what was in- 
tended, the general owner continues such during the term; his 
rights can only be displaced by a clear and determinate transfer 
of them. Logs of Mahogany, 2 Sumn. R. 589. 

2. The ship-owner has a lien upon the cargo, for the freight 
of its transportation, unless it has been waived or abandoned 
by agreement. Gracie v. Palmer, 8 Wheat. 605, 635; 8. C. 4 
Wash. C. C. R. 110-123; 4 Cow. R. 481, per Savage, C. J.; 
The Volunteer, 1 Sumn. R. 551; Ruggles v. Bucknor, 1 Paine’s 
R. 358; Drinkwater v. Brig Spartan, | Ware’s R. 156; Holmes 
v. Pavenstadt, 5 Sandf. R.97; Small v. Moates, 9 Bing. R. 574; 
Gladstanes v. Allen, 12 Com. Bench. R. 202; 22 Eng. Law and 
Eq. R. 382; Angel on Car. §§ 385, 386; Abbott on Ship. 287, 
288-299. 

3. The right of lien upon the cargo of the charterers, for char- 
ter money due and in arrears, has not been waived or abandoned 
by the respondent. 

The stipulation that the charter money should be paid in New 
York semiannually, is not a waiver of, nor is it incompatible 
with, the right of lien for freight money due and unpaid. Sa- 
ville x. Campion, 2 Barn. and Ald. 503; The Volunteer, 1 Sumn. 
R. 371; Logs of Mahogany, 2 Sumn. R. 589; Saville v. Cam- 
pion, 3 Bing. N. C. 17. 

It was not even an agreement to give credit for the earnings 
of the ship. According to the ordinary length of a voyage from 
London or Cardiff to Panama or California, the time for the 
payment of the first six months’ service, would have matured 
before the ship had reached her port of delivery. ‘The actual 
time was eight months and over. (Page 20.) 

The charterers agreed to furnish the master, from time to 
time, with any funds he might require for the ship’s ordinary 
expenses, which were to be deducted out of the semiannual 
instalments, if advices thereof were received. Upon the return 
of the vessel to New York or Great Britain, all moneys due at 
that time were to be paid forthwith, on demand. 

It had no other effect than to fix the periods of payment, and to 
suspend the right to enforce a lien upon the cargo, until default 
of payment. New rv. Swain, 1 Dan. and Lloyd, 193. 

The length of the term of employment, which was to be at 
least fifteen months, with the privilege to the charterers of ex- 
tending it nine months, and the large amount at risk, preclude 
the idea of an agreement to waive or abandon the right of lien, 
in the event of default in payment. 

Default was made in the payment of the freight money due 
at the end of the six months; and the ship-owner was thereupon 
at liberty to proceed and enforce his lien. New v. Swain, | 
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Danson & Lloyd, Mere. Cases, 193; Dixon v. Yates, 2 Nev. 
and Man. R. 177; Saville v. Campion, 2 B. & Al. 503, 513; 
Abbott on Ship. 289. 

There are no other provisions in the charter-party that operate 
as a waiver or release of the right of lien. 

The covenant, by the charterers, that they will provide a full 

cargo, strongly implies that the security of alien upon it was 
contemplated and reserved. 

The bill of lading delivered by the master, and accepted by 
the charterers, shows: that both the parties understood that the 
delivery of the cargo was —. the condition of payment of 
freight, as per charter-party; if it were unpaid in New York, 
delivery could not be compelled by the consignee, without satisfy- 
ing the amount due. Small v. Moates, 9 Bing. 574. Glad- 
stanes v. Allen, 12 Com. Bench, 202. 

4. A lien for freight is favored in the law, and ought not 
to be displaced without a clear and determinate abandonment 
of it. 

It is not excluded in the present case by any express or 
absolute terms, or by unavoidable implication, or by any provis- 
ions repugnant to, or inconsistent with, the right to enforce it. 

The burden is on the appellant to establish a waiver or 
extinguishment of the right. 

The decree of the court below ought to be affirmed, with costs. 


Mr. Justice WAYNE delivered the opinion of the court. 

This is an appeal from the district court for the northern dis- 
trict of California. 

The suit was brought, by a libel in the admiralty, against 844 
tons of coal (of which Raymond was the claimant) on board 
the ship Orphan, of which ‘Tyson, the libellant, was a part 
owner. Its object was to enforce an alleged lien, on the coal 
claimed under a charter-party between ‘T'yson and J. Howard 
and Son, of New York, charterers. ‘The charter-party was made 
at New York, on the Ist February, 1850, the ship at that time 
being on her voyage to London. ‘The w hole ship, with the ex- 
ception of the dec k, cabin, and necessary room for the crew, and 
stowage . provisions, sails, and cables, was chartered by the 
owner to J. Howard and Son, for a voyage from London direct, 
or from the nee to Cardiff, in Wales, (if required,) to load for a 
port or ports on the Pacific, where she was to be employed be- 
tween such ports as the charterers might elect; thence to be 
returned back, either to New York or Great Brit: iin, at their 
option. ‘The time for her employment was to extend to the full 
term of fifteen months, with a privilege to the charterers to 
extend it to twenty- four months. The charterers engaged to 
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furnish the ship with a full cargo—bills of lading to be signed 
for it without prejudice to the charter—and they contracted to 
pay to the owner of the ship or his agent, for the use of the 
vessel, at the rate of two thousand dollars per month, commenc- 
ing in London, if she procee -ds thence direct to the Pacific, 
when re ady to load, and notice of the same was given to the 
charterers or their agent. But if the vessel shall be ordered to 
Cardiff to load, then the charter was to commence from the 
time she might be ballasted, and be ready for sea, in London. 
In that case the ship is to be allowed ten days from the time she 
is ready to sail from London, until her arrival at Cardiff, and 
only that time, for which the charterers were to pay, should the 
ship be a longer or shorter time in making the passage to Cardiff. 
It is agreed between the owner and the charterers that the 
charter should be payable in New York semiannually: the first 
payment to be made six months from the commencement of the 
same, and so every six months during the continuance of the 
charter, before the arrival of the ship and her being delivered 
back to the owner, in New York or Great Britain; or upon 
satisfactory proof of total loss of the ship, all moneys in arrears 
and due, up to the time of the loss, were to be paid on demand. 
Should the vessel be ordered to California, the charterers agree 
to pay the expense of victualling and manning her, attendant 
upon the California voyage, and the charter money for any 
detention caused by desertion of the crew. The charterers 
agreed also to pay all port charges of the ship incident to her 
employment, except victualling, manning, and repairs, and to 
advance funds for the ordinary expenses of the ship after she 
left Kurope, which were to be deducted from the charter pay- 
ments on vouchers from the captain. 

The ship sailed for Cardiff, on the Ist April, 1850, and arrived 
there on the 14th April. She there took on board from Branson, 
Sands, and Co., the agents of the charterers, a cargo of 844 tons 
of coal, the property of the charterers. For this cargo a bill of 
lading was signed, May 4, 1850, at Cardiff, expressing that 
the ship was bound to Panama, for orders, to be delivered to 
order or assigns, he or they paying freight, as per charter-party. 
The bill of lading i is as follows : — 

Bill of lading. — Shipped in good order and condition, by 
Branson, Sands, and Co., of Liverpool, in and upon the good 
ship or vessel called The Orphan, whereof R. C. Williams is 
master for this present voyage, and now lying in the port of 
S44 tons of “ Nixon's Cardiff, and bound for Panama for orders, eigh 

Merthyran( Cardi! hundred and forty-four tons of “ Nixon’s a r- 

ee thyr and C ardiff steam coal,” being marked 
and numbered as per margin, and are to be delivered in the like 
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good order and condition, at the port, according to orders, (all 
and every the dangers and accidents of the seas, and navigation, 
of whatsoever nature or kind, excepted,) unto “order,” or to 
assigns; he or they paying freight for the said goods, as per 
charter-party, with average accustomed. 

The ship proceeded to Panama, with her cargo, and thence, 
by orders of the charterers, to San Francisco. She arrived at 
San Francisco, December 2, 1850, and the cargo was retained 
on board by her captain, ry preserve an alleged lien upon it for 
freight. The libellant avers that $12,000 was due for charter 
money, on the. Ist October, and that it had not been paid by the 
charterers ; and that they had not furnished funds for the ship’ 3 
expenses after she left Europe ; and for the money due he claims 
a lien upon the coal. 

Raymond, the claimant, answers, that the bill of lading of 
the coal had been transferred to him at the time of its shipment 
by J. Howard and Son, for a valuable consideration paid; and 
this is not denied in the case. That he thereby became owner 
of the coal, and has ever since continued to be so, free from any 
lien or claim in favor of the owners of the ship, or any other 
persons ; that he had demanded the coal, but that the master 
refused to deliver it. After the libel was issued and the answer 
had been put in, the master of the ship petitioned for an order 
for the sale of the coal, as a perishable commodity. The order 
was granted, the coal was sold, and the proceeds were adjudged 
to be liable to a lien for the sum due upon the charter-party, on 
the Ist October. 

We shall give our judgment upon the foregoing statement, 
without considering in detail the general principles governing 
contracts of aflreightment. But we will state two of them, be- 
cause they have a decisive bearing upon the charter-party, under 
which this controve rsy has arisen. 

First, it must be remembered, that a charter-party is an in- 
formal instrument as often as otherwise, having inaccurate 
clauses, and that on this account they must have a liberal con- 
struction, such as mercantile contracts usually receive, in further- 
ance of the real intention of the parties and usage of trade. So 
Lord Mansfield said a long time since. Abbott, in his treatise 
relative:'to merchant ships and seamen, Story’s edition, 188, gives 
the rule of construction very much in the same words: but per- 
haps with more precision. “ The general rule which our courts 
of law have adopted, in the construction of this as well as other 
mercantile instruments, is, that the construction should be liberal, 
agreeable to the real intention of the parties, and conformable to 
the usage of trade in general, and of the particular trade to 
which the contract relates.” Chancellor Kent, in his 47th chapter, 
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on the contract of Affre -ightment, cites the rule approvingly. 
The late Mr. Justice Thompson, of this court, asserts it in Rug- 
gles v. Bucknor, 1 Paine, 358. Judge Story acted upon it ten 
years’ afterwards, in the case of The Volunteer, 1 Sumn. 551; 
and again in another case, 2 Sumn. 589. The first says: “ It 
was pressed upon me by the defendant’s counsel, that I should 
decide this abstract question, and lay down some general rules 
as to the lien on the cargo for the freight, when the voyage is 
performed under a charter-party. This Ido not feel disposed 
to do, especially as it would and ought to be considered as a 
mere obiter opinion, if not required by the facts of the case. 
And, indeed, it is impracticable to lay down any general rules 
to meet the great variety of cases that must necessarily arise in 
commercial transactions. Each case must depend, in a great 
measure, upon its own circumstances. Parties are not bound 
to any fixed and precise stipulations, to be embraced in a charter- 
party.” In the case of The Volunteer and cargo, the most diffi- 
cult question was, whether there was, under the charter-party, a 
lien on the home wand cargo for the freight. Judge Story says: 
“ In general, it is well known that by the common law there is 
a lien on the goods shipped for the freight thereon; whether it 
arise under a common bill of lading, or under a charter-party. 
But then this lien may be waived by consent; and in cases of 
charter-parties, it often becomes a question whether the stipu- 
lations are or are not inconsistent with the lien.” The other 
case mentioned in 2 Sumn. 589, (certain logs of Mahogany v. 
Richardson,) was one which was decided upon the inaccurate 
and inconsistent stipulations of a charter-party, by a liberal con- 
struction of them, in furtherance of the real intention of the 
parties and the usage of trade. In Gracie v. Palmer, 8 Wheat. 
605, 634, this court has said: “ That the contract of affreight- 
ment, like any other contract, is the creature of the will of the 
parties. It may be varied to infinity, and easily adapted to the 
exigencies of either party or of any trade. It is only where the 
express contract is silent, that the implied contract can arise.” 
These authorities are sufficient, without citing others, to establish 
the general rule for the construction of charter-parties. 

The next rule for the construction of charter-parties, deduced by 
us from an examination of all of the leading cases in the English 
and American reports, including those cited in the argument 
of the counsel of the appellee, is this: that though the owner of 
a ship, of which the charterer is not the lessee, but freighter only, 
has a lien upon the cargo for freight, properly so called, and also 
for a sum agreed to be paid for the use and hire of the ship, his 
lien may be considered as having been waived, without express 
words to that effect, if there are stipulations in the charter-party 
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inconsistent with the exercise of the lien, or when it can fairly 
be inferred that the owner meant to trust to the personal respon- 
sibility of the charterer. In Ruggles v. Bucknor, Paine’s Re- 
ports, 363, Mr. Justice ‘Thompson said: “ There can be no doubt 
that a ship-owner may, by e xpress stipulations as to payment 
of freight, incompatible with atlaim upon the cargo for the 
same, be deemed to have waived his lien, as if he should, by the 
charter-party or otherwise, agree to receive his freight at a time 
and place having no reference to the delivery of the cargo, or at 
variance with such time and place. But, as by the general 
rules of law, the cargo is liable for the freight, it should be satis- 
factorily shown that the claim has been relinquished before the 
ship-owner can be required to part with the cargo without pay- 
ment of the freight.” As early as the year 1820, Chief Justice 
Spencer had ruled the same in the case of Chi wndie rv. Belden, 
18 Johns. 157, 162. His language is: “ The right to retain 
the cargo for the freight has grown out of the usage of trade; 
and it does not exist, nor can it be enforced, when the parties 
have expressly regulated the time and manner of paying the 
freight, by stipulations in a charter-party, and especially if the 
cargo is deliverable before the arrival of the periods of pay- 
ment. Such an agreement is an express renunciation of the 
right to insist on freight before the cargo is delivered.” 

Judge Story says, in the case of The Volunteer: “ But then this 
lien may be waived by consent, and in charter-parties it often 
becomes a question w hether the stipulations are or are not in- 
consistent with the existence of the lien. For instance, if the 
delivery of the goods is by the charter-party to precede the pay- 
ment or security of payment of freight, such a stipulation fur- 
nishes a clear dispensation with the lien for freight, for it is 
repugnant to it, and incompatible with it.” Judge Story had 
had occasion to consider this point five years be fore he gave his 
opinion in the case of The Volunteer. We find in his note to his 
edition of Abbott on Shipping, printed by Hilliard, Gray, Little 
and Wilkins, at Boston, in 1829, page 178, a citation of the case 
of Chandler and Belden, 18 Johns. 157, with this commentary : 

‘That part of the language which seems to deny the right to 
Bing where there is an express stipulation of the time and 
manner of paying the freight, if it means that that fact alone 
overturns the lien, whether the stipulation be or be not incon- 
sistent with such lien, admits of much question, and seems in- 
consistent with the doctrine of the cases cited in the text, as 
well as with that in Chase v. Westmore,5 M. and Selw. 180, and 
Crawshay v. Homfray, 4 Barn. and Ald. 50.” 

In Lucas v. Nockell, 4 Bing. 729, it was said: “It may 
distinctly appear from the charter-party, that the owner has been 
VOL. XVII. 6 
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content to trust to the personal responsibility of the merchant, 
and fixing a specific time of payment, before or after delivery, 
has waived his right to a lien. In Lowell v. Simpson, 16 Vesey, 
275; Chase v. Westmore,5 M. and Selw. 180; and in Crawshay 
v. Homfray, Barn. and Ald. 52, it was ruled, if there be a specific 
contract for a particular time 4nd mode of payment, and that 
contract is inconsistent with the right to retain, it will of course 
defeat a claim to exercise it.” 

Nothing can be found in the cases cited by the counsel for 
the appellee, in conflict with the extracts just given: on the 
contrary, most of them admit the principles expressed in those 
extracts. 

Gracie v. Palmer, in 8 Wheaton, the same case upon appeal 
to this court, decided by Mr. Justice Washington, in 4 Wash. 
C. C. Reports, affirms what no one will deny : if the ship-owner 
retains the possession of the ship, and the charterer is merely 
the freighter, that the former has a lien upon the cargo for 
freight. Other points were ruled in that case, but they have no 
bearing upon this, and especially none upon what shall be con- 
sidered a waiver of a lien for freight. Clarkson and Edes, in 4 
Cowen, is to the same point; but both Chief Justice Savage 
and Mr. Justice Woodworth decided that case from the inten- 
tion of the parties, as that could be inferred from the charter- 
party. 

Small and Moates, in 9 Bing. 574, decided by Chief Justice 
Tindal, was a case in which it was expressly agreed that the 
ship, during the continuance of the voyage, should remain firmly 
and fully vested in the owner, and that he should at all times 
during the voyage and service, have a complete lien upon the 
lading of the ship. It was ruled that he had a lien upon the 
goods of the charterer, and against his indorsee of the bill of 
lading. ‘The grounds upon which the indorsee contended against 
the lien need not be stated here, as they have no relation to any 
controversy in this case. 

Saville v. Campion, much relied upon in 2 Barn. and 
Ald. 503, 512, decided by Chief Justice Abbott, does not 
interfere in any way with the rules of construction which we 
have stated to be applicable to charter-parties. The point ruled 
in that case was, that as there were no express words of demise 
of the ship itself, in the charter-party, the freighter did not there- 
by become the owner for the voyage, and that the possession 
continued in the owner, and that he had therefore a lien upon 
the cargo for freight. But the lien on the goods, for the stipu- 
lated hire of the ship, is expressly put upon the ground “ that 
there was nothing to show that the delivery of the goods was to 
precede the payment of that hire, in cash and bills, as provided 
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for by the deed. ‘The case of Campion v. Colvin, 3 Bing. 
N. C. 17, involved, first, the inquiry whether or not the owner 
of the ship did not retain the possession of her, and that the 
charterer was only freighter. It was ruled that the owner was 
left in possession, the charter-party being the same on which the 
court of king’s bench decided, in Saville v. Campion. Next, 
whether it was the intention of the parties that the ship-owner 
meant to insist on the delivery of the bills which were to be 
given on London before the delivery of the cargo ; it was decided 
that he did; but that the decision was given upon the ground 
of the special agreement, and not on the general right of lien, is 
obvious from the language of the chief justice. “ Looking to 
the intent of the parties, it is clear the ship-owner meant to 
insist upon the delivery of the bills before the delivery of the 
cargo, so that, with respect to the time at which the freight was 
payable, there was no difference between that and the preceding 
cases.” And, lastly, whether or not the assignees of the charterer 
stood in a diflerent relation to the owner from that of the 
charterer; it was ruled that he did not. The opinion given by 
Chief Justice 'Tindal, in this case, is manifestly not reported with 
accuracy as to the statement, and is apt to mislead in respect 
to the second ruling of that learned judge. It appears, then, that 
neither the case of Saville v. Campion, nor that of Campion 
v. Colvin, 3 Bing. N. C. 17, contains any thing against the 
second rule of construction which we have stated. ‘There 
was not, in either of the charter-parties of those cases, though 
London had been fixed upon for the place of payment, any thing 
incompatible with a lien upon the cargo, or at a variance with 
the time and place which had been agreed upon for its delivery. 
Upon the authorities cited, we consider the rule to be, that 
though the owner of a ship who retains possession of her has a 
lien for freight upon the cargo of the freighter, the lien may be 
adjudged to have been waived without an express agreement, or 
words to that effect, if there are stipulations in the charter-party 
inconsistent with the exercise of such lien, or when it can be 
fairly inferred, from the language of the instrument, that the 
owner meant to trust to the personal responsibility of the char- 
terer for the freight or hire of the ship. 

The limitation upon such construction and inference, is as 
well expressed as it can be, in the language of Judge Story, in 
the case of certain Logs of Mahogany, 2 Sumn. 597. It is: 
“ Let us now proceed to the consideration of the terms of the 
present charter-party, in order’to ascertain what is their true 
meaning and interpretation. If, upon comparing the various 
clauses, we are led to the conclusion that it is doubtful whether 
the charterer was intended to have the sole possession and control 
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of the brig during the voyage, or to be constitute -d owner 
for the voyage, then the general owner must be deemed such, 
for his rights and authorities over the voyage must continue, 
unless displaced by some clear and determined transfer of them.” 
So we now say, if it be only doubtful in the construction of a 
charter-party whether the owner has waived his lien upon the 
cargo, he must have the benefit of that doubt; his lien being 
given by the force of the common law, which cannot be taken 
from him, “though there is a special contract, unless there is 
something in that contract inconsistent with that lien, or unless 
it is waived by fair implication.” Williams, Justice ; Pinney : 
Wells, 10 Connecticut Reports, 104, 115. 

We will now turn to the charter-party in this case, and form 
our judgment accordingly, as the two rules of construction which 
have been stated shall bear upon it. In the first place, it is not 
for the carriage of a single cargo or for a voyage, but for a voyage 
from London direct, or from Cardiff, in Wales, to load for a port or 
ports inthe Pacific, where the ship is to be ‘employe ‘d between 
such ports as the charterers may elect; the time of employment 
in that way being for fifteen months certain, with the right of the 
charterers to extend it to twenty-four months. For such em- 
ployment the charterers agree to pay to the owner or his agent, 
at the rate of two thousand dollars per month, payable in New 
York semiannually, and so on every six months during the con- 
tinuance of the charter. Now, if there be not something else in 
the charter to control the meaning of the words designating time 
and place for payment, it cannot be doubted that it was the 
intention of the owner and the charterers to make time and place 
substantial parts of their contract. This is not an inference of 
intention, but a declaration of it in words too intelligible for the 
use of interpretation. They have a fixed meaning, and cannot, 
of themselves, have any other meaning. That meaning, then, 
is the contract between the parties; precisely with the same 
obligation upon them as another stipulation would have, for the 
payment of money at a given time and place, in any othe r anal- 
ogous mercantile contract. There are no qualifying words of 
those used to make them doubtful; nothing in the charter which 
can be applied to make them so. No fact could hi appen, from 
any stipulation in it, to make the time and place agreed upon 
for payment uncertain. Place for the payment of money is a 
substantial part of any contract to pay it there. It can be insisted 
upon by him who is to receive it, and cannot be rightfully 
refused or omitted by him who has it to pay. A broken prom- 
ise of that kind gives to the creditor a right of action against 
the debtor for its recovery. Why, upon principle, should a 
promise to pay freight at a particular time, and at a place other 
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than that where the owner of the ship has undertaken to deliver 
the cargo, be required to be paid elsewhere? It is the payer’s 
privilege to pay it there. And,should it not be paid, why should 
the owner have more than a right of action for its recovery, or 
larger remedies, by suit, than are given in any other contract ? 
We confess we do not see why. Place for the payment of 
freight, other than that for which the cargo is shipped and dis- 
charged, amounts to a stipulation that freight will not be 
demanded at the last, as a condition for the cargo’s delivery. All 
of the authorities concur in this, that place for the payment of 
freight is a waiver of a lien upon the cargo, unless there are 
already circumstances or stipulations to show that it could not 
have been meant. It is so, because it is at variance with the 
enforcement of such a lien, according to the usage of trade ; and 
it is so, because, when parties to a charter-party depart from that 
usage, by agreeing to pay and receive freight at another place 
than that where the common law gives to an owner of a ship a 
lien to enforce payment, it must be regarded that the owner 
had some suflicient reason for not insisting upon his right, accord- 
ing to the common law. 

But it was urged by the counsel for the appellee, with earnest- 
ness and ingenious ability, that it might be shown that the time 
and place fixed for the payment, under the charter, was not 
meant by the owner to be a waiving of alien. ‘That it had no 
other effect than to fix the periods of payment, and to suspend 
the right to enforce a lien upon the cargo until default of pay- 
ment. ‘Time only might do that, but place connected with 
time for payment does not, 

It was said that the cargo which the charterers agreed to fur- 
nish the ship, and which was put on board of her, to be carried 
from Cardiff to the Pacific, and, that the clause in the charter, 
that bills of lading were to be signed without prejudice to it, in 
connection with the fact, that, according to the ordinary length 
of such a passage, the ship could not have made it before the 
first payment would have become due, indicated the owners’ in- 
tention to retain a lien upon the cargo, as an additional security 
for the first payment. It may have been that the owners had 
such a purpose in view, apart from the changed condition of 
the charterers, when payment was not made in New York; but 
we are sure, from its inconsistency with the chartered e mploy- 
ment of the ship, that the charterers never contemplated it. 

The ship was to load with a full cargo, at London or Cardiff, for 
a port or ports in the Pacific, to be employed between such ports 
as the charterers might elect. She was not loaded for a specific 
voyage to any particular port, where the cargo was to be dis- 
charged, but it was to be discharged at one or more ports, as it 
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might have bee ‘n their interest to direct. The ship sailed from 
Cardiff to Panama, for orders, with a cargo to be delivered 
“according to orders.” Such is the language of the bill of 
lading, (exactly in conformity with the charter-party,) signed at 

Cardiff, on the 4th M: ry, 1850, thirty-four days after the ship’s 
hire is said to have commenced. When she arrived at Panama 
is not shown, but when she arrived at San Francisco, the first 
payment had become due; and when it was learned there that 
it had not been paid in New York, her captain refused to dis- 
charge the cargo, according to orders, unless payment was made, 
or security had been given for the freight; in that way, demand- 
ing money at San Francisco, which was only pay able in New 
York, or that security should be given for it; neither of which 
has been provided for in the charte r-party, in the event of a 
default of the first payment. By doing so, he took the ship out 
of her employment, which had then seven months to run, and 
disabled the charterers from using her in the only way for which 
she was chartered. It is no answer to say that his act and its 
consequences were occasioned by the def ‘ault of the charterers 
to make the first semiannual payment. ‘They had at that time 
rights for a longer service of the ship, and it had not been 
agreed that their default should either interrupt or terminate 
them. ‘The lien, as claimed and enforced, raised uncertainties 
in the relations of the parties not anticipated by either, and 
variance with the rights of both. If it had been meant that 
such a lien should be enforced, it certainly had not been provided 
upon which of them the loss should fall for the time that the 
ship would be withheld from her employment; whether or not 
the owner should make an allowance for it out of the monthly 
hire of the ship, or that the charterers should continue to pay it 
whilst she was not in their use or under their control. Such 
uncertainties, changes of relations between the parties, and 
consequences, are stronger against the lien claimed than any 
inferences can be in its favor, which are made from the engage- 
ment of the charterers to furnish a cargo, or from the clause in 
the charter that bills of lading were to be signed without preju- 
dice to it, or from the fact asserted that the ship could not 
arrive until after the first payment had become due. 

Whether or not the delay in her arrival would have been, as it 
is said the owner anticipated it would be, we do not know; but 
we do know that the bill of lading was signed on the 4th of 
May, 1850; that there were then one hundred and forty-six 
days before the first payment would become due, for her to make 
the passage, and it is not so certain that it might not have been 
done, as that the contrary can be assumed to give any force to 
the suggestion that the cargo had been stipulated for and fur- 
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nished, to give additional security to the owner by a lien, should 
there be a failure to make the first semiannual payment. ‘There 
is too much of indirectness and covert intention in such an an- 
ticipation, for us to countenance it. ‘The cargo was obviously 
put on board as an adventure for profit. Without it, the time 
it would have taken to make the passage to the locality of the 
ship’s principal employment, for which the charterer was paying 
at the rate of two thousand dollars per month, would have been 
a dead loss at least of five months of the time of her charter, 
or of ten thousand dollars. It cannot be supposed that the 
charterers were so blind to their interest as to permit that, or 
that it was not their own interest which prompted them to fur- 
nish the cargo without any intention of giving to the owner an 
opportunity to assert a lien for securing money which they had 
promised to pay in New York. 

Further, the declaration that the time and place fixed for pay- 
ment was a suspension of the lien, is an admission, if the ship 
had arrived from Cardiff in time for the discharge of the cargo 
before the first payment became due, that the owner meant it 
should be done without being subject to a lien for freight. It 
was certainly meant that the cargoes which the ship might have 
carried from port to port in the Pacific, between the intervals 
when payments were to be made, were to be discharged and 
delivered without being subject to a lien for freight. It must 
have been then the owner’s intention that all of the cargoes 
which the ship might carry were to be exempt from a lien, 
except that which she might have on board when the payment 
occurred. ‘There is not in the charter any such distinction 
between them, or any thing looking like the reservation of such 
aright. Unless that can be made to appear, the engagement 
of the owner to release a lien upon all other cargoes, and that 
they were to be discharged before the payment of freight, does 
not permit the exception of any one of them from that engage- 
ment. All of the authorities declare that the owner’s consent 
to receive freight before the cargo is delivered, whether it shall 
be paid or not, is a waiver of a lien upon the cargo; and that 
such a waiver may be inferred from a time and place having 
been agreed upon for the payment of freight, which has no 
reference to the place where the cargo is to be discharged. 

But we will take the case as it was; that the ship did not 
arrive until after the time fixed for the first payment, that it was 
not paid, and that on such account the lien was claimed. It 
does not make the claim stronger. Had it been meant that non- 
payment should give the lien, it should have been so stipulated. 
The non-arrival of the ship cannot give to the default any 
additional support for a lien. The lien here was asserted, not 
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in virtue of the law ¢ giving a lien upon cargo, but u upon 1 incidents 
out of the charter, which it is said gave to the owner a lien 
upon the contingency of their happening. Such a contingent 
or conditional lien may be agreed for by the owner and the 
charterer of a ship; but it must be done in terms leaving no 
doubt about it ; or it must be a clear case of inference, to prevail 
against time fixed for the payment of freight at a place where 
the cargo is not to be discharged. The charter-party is to be 
construed liberally, for the purpose of preserving a lien given by 
the law, if the manner of it shall be only a matter of doubt. 
But that doubt cannot be helped by contingencies outside of 
the charter-party not plainly anticipated or growing out of one 
of its stipnlations. Charter-parties are so frequently inaptly 
and incautiously drawn, that they may be said almost to have 
the indefiniteness of commercial guaranties. The language of 
this court upon the trial of one of the last is applic: able here. 

“ Letters of guaranty are written by merchants, rarely with 
caution and scarcely ever with precision. They refer, in most 
cases, as they do in the present, to various circumstances and 
extensive commercial dealings in the briefest and most casual 
manner, without regard to form.” 'The same may be said of 
charter-parties. “ ‘Though they have usually a printed form for 
a basis, they are often filled up by ship-brokers and merchants, 
with little caution and without much attention to a perception 
of the fitness or unfitness of that form to the special circum- 
stances of particular cases.” It is to be expected, then, that there 
will be in them unprecise and inconsistent stipulations, which 
must have, as other mercantile contracts usually receive, a liberal 
construction in furtherance of the intentions of the parties and 
the usage of trade. But we do not know a point in commercial 
law upon which the reported cases are more in conflict. It is 
said by the last English editor of Lord Tenterden’s ‘Treatise, 
that on a review of the decisions respecting the ship-owner’s 
lien for freight, it is impossible not to regret the uncertainty in- 
troduced by their almost irreconcilable conflict with the con- 
struction of contracts of charter-parties. The courts of America, 
in the adoption of our refinements, have reaped for their mer- 
cantile communities all the uncertainties attending them; and 
there and here, as the law now stands, it will be useful for the 
ship-owner to remember, that although the exercise of his lien 
may be upheld in cases of doubtful construction, an express 
contract is the surest and strongest ground upon which that 
light can rest; and that, by inserting an agreement ter ad it 
in the charte -r-party, the parties to it may, between themselves 
obviate all difficulty upon the subject. 

It is certainly to be regretted that such should have been the 























DECEMBER TERM, 1854. 69 


Raymond v. Tyson. 


uncertainty, in both countries, upon so important a point of com- 
mercial law. One of our objects in this opinion has been to 
produce more uniformity of construction hereafter. We thought 
it would be best done by establishing, from adjudic ated cases, 
and only from such, those rules for the construction of charter- 
parties, and other contracts of aflreightment, which are most 
frequently needed in trials upon them in courts. One of them 
we will repeat, in the language of Lord Tenterden. The gen- 
eral rule which our courts of law have adopted in the construc- 
tion of charter-parties, as well as other mercantile instruments, 
is, that the construction shall be liberal, agreeable to the inten- 
tion of the parties, and conformable to the usage of trade 
general, and of the particular trade to which the contract relates. 
Another rule drawn from the cases cited in this opinion is, if 
the owner of a ship stipulates to receive her freight at a time 
and place having no reference to the place for the delivery of 
the cargo, or at variance with such time and place, he is to be 
considered as having waived his lien. 

Both of these rules of construction are applicable to this case. 
The owner’s agreement to receive the hire of the ship at inter- 
vals of six months, and in the city of New York, during the 
continuance of the charter-party, has no reference to the place 
at which the cargo was to be delivere d, and is at variance with 
the right which the charterer had to fix the time and place for 
such delivery. ‘The owner, then, is considered by us as having 
waived his lien upon the cargo for freight. We shall, therefore, 
reverse'the judgment of the court below, and decree a dismission 
of the libel, with directions that further proceedings in the case 
shall be in conformity with this opinion. 


Mr. Justice CAMPBELL and Mr. Justice GRIER dissented. 
Mr. Justice CAMPBELL. 


I dissent from the opinion oi the court; and, as the question 
is one of importance, I think it proper to record the reasons for 
the dissent. 

The parties agree, that the contract of affreightment, between 
the libellant and Howard and Son, did not displace the owner 
from the control and possession of the ship for any portion of 
the term of its duration. 

When the master arrived at San Francisco, with the vessel, 
he found the first instalment of the freight money due and un- 
paid, and that he was in the lawful possession of a cargo, shipped 
according to the charter-party, for the voyage which was then 
completed. The coexistence of such a debt, with the lawful 
possession of such property, form the conditions upon which a 
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lien depends; and the owners claim to detain the property as a 
security for the debt, and which must be allowed, unless he has 
defeated it by some obligation indicative of its “ determinate 
abandonment.” he claimant supposes that the evidence of 
such a contract exists in the charter-party. 

Holt, in his work on shipping, (part 3, ch. 6, § 63,) upon a 
review of the cases, concludes, “that the language of a charter- 
party must be very strong, indeed, to exclude, under any circum- 
stances, the lien of the owner. This right, being both legal and 
equitable, the courts are naturally disposed to favor it, and 
not to impair or diminish its exercise, except under circum- 
stances where it would be unreasonable to enforce it, and con- 
trary to the intention of the parties.” And further, “that the 
owner’s right of lien is so far favored in law, that whilst he keeps 
possession, by his master and crew, it can only be excluded by 
the most express and absolute terms, or by a necessary implica- 
tion from the contract.’ And so are adjudged cases. Saville 
v. Campion, 3 Bing. N. C. 17; Gladstanes v. Allen, 12 C. B. R. 
202; 1 Sumn. 551; 2 H.597. There is no express stipulation 
in this contract to defeat the lien of the libellant, and the case 
of the claimant, therefore, depends upon the discovery of an 
article wholly incompatible with its existence. 

Lord ‘Tenterden, discussing clauses of a charter-party that 
affect a lien, says: “the right may exist, if it appear from the 
instrument in any way that the payment is to be made in cash 
or bills before, or at, the delivery of the cargo, or even if it does 
not appear that the delivery.of the cargo is to precede such pay- 
ment;” and “that when the payment is to be made by bills, 
the right of retention continues till they are given, and would, it 
is conceived, revive, in case of their dishonor, before the wd 
owner has parted with the goods.” And so are adjudged cases 
Abb. Ship. 299; 1 Dans and LI. 193; 1 Maule and 8. 535; 
Cross on Lien, and cases cited, 311. The circumstances that 
appear in the record seem to bring this case fully within the 
operation of these principles. It is not shown that the voyage 
from Cardiff to Panama “for orders,’ and the voyage from 
Panama to San Francisco pursuant to orders, were otherwise 
than in strict accordance with the calculations of the parties. 
The cargo taken at Cardiff, by contract, did not reach San Fran- 
cisco until after the first instalment for the use of the vessel, upon 
these voyages, became due, and advices from New York had 
been received at San Francisco of the default of the shipper. 

That a right should arise for the detention of the cargo, until 
the freight was paid, would seem to follow, from the principles 
before stated. 

But it is said, that, there having been no express reservation 
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of a lien, and the owner having consented to receive his money 
in New York, by instalments, present conditions inconsistent 
with the existence of a lien. 

The reply is, that the commercial law does not exact a stipu- 
lation to support the lien of the ship-owner, but requires circum- 
stances expressive of “a determinate abandonment,” as the 
condition of its removal; no deduction can, therefore, be legiti- 
mately drawn from the silence of the contract. And the requisi- 
tions for payment in New York, by instalments, show that the 
owner had some confidence in the personal responsibility of 
Howard and Son, and did not rely exclusively upon the profits 
of the adventure, or the security of the c argo; but they cannot 
fairly be held to establish any renunciation or determin: ite aban- 
donment of the remedies the law affords, in case of their default. 
And this evidence of a waiver of the lien, imperfect as it is, is 
still more impaired by the facts, that though the amount of the 
freight did not depend upon the lading of the vessel, but was pay- 
able in any event; and though a full. cargo for so long a voyage 
could not fail to injure the vessel, nevertheless the owners stipu- 
lated that a “full cargo of lawful merchandise” should “ be 
provided,” and bills of lading signed, without prejudice to the 
charter. 

I admit that, after the completion of her first voyage, and after 
the arrival of the vessel at San Francisco, and she had then en- 
tered upon the coasting trade between ports on the Pacific, cases 
may be put where a cargo might not be subject to a lien; and 
others, where the libellant would find embarrassment in enforcing 
one. But this case involves no difficulty. And to allow the 
lien, will be, in my opinion, a consistent application of familiar 
and well-settled principles of commercial law. 

I am authorized to say, Mr. Justice GRIER concurs in this 
opinion. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the northern dis- 
trict of California, and was argued by counsel. On considera- 
tion whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court, affirming the 
decree of the district court in this cause, be and the same is 
hereby reversed, with costs, and that this cause be and the 
same is hereby remanded to the said circuit court, with direc- 
tions to dismiss the libel filed in this cause in the said district 
court, with costs. 
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Tue Troy Iron anp Naw Factory, APPELLANT, v. GEORGE 
Opiorng, Jr., anD Francis Opiorne.* 


A machine for making hook-headed spikes was constructed in Boston, prior to the 
18th of April, 1839, and therefore not within a patent for a machine for a similar 
purpose which Burden applied for on that day. 


Tis was an appeal from the circuit court of the United States 
for the district of Massachusetts, sitting as a court of equity. 

It was a bill filed by the Troy Iron and Nail Factory, a manu- 
facturing corporation established in the State of New York, to 
restrain the Odiornes from infringing certain letters-patent grant- 
ed to Henry Burden, on the 2d of September, 1840, and by him 
assigned to the complainant. 

The respondents filed an answer, taking various grounds of 
defence, which it is not necessary, under the circumstances of 
the case, to particularize. At October term, 1851, the following 
stipulation was signed by the parties, and filed in the cause :— 

The defendants agree not to deny the validity of the com- 
plainants’ patent, provided they make out their title to the said 
letters-patent to be good. 

They also agree not to deny that the machine complained of 
in the complainants’ bill, is an infringement on the patent granted 
to H. Burden, on August 4, 1840. [Sept. 2.] 

If the complainants shall establish their title to the letters- 
patent aforesaid, the proper decree may be entered for the com- 
plainants, unless the defendants shall prove that the spike 
machine used by them, and complained of in the bill aforesaid, 
was constructed prior to the alleged application of H. Burden, 
made April 18, 1839, for letters-patent therefor, according to the 
provisions of the statute of the United States, 1839, ch. 88, 
sec. 7; or was the result of an independent, original invention, 
prior in time to the invention of the said Burden ; in either of 
which cases the proper decree shall be entered for defendants. 

C. P. Curtis, Jr., Plaintiff’s attorney. 
J. A. Anprew, for defendants. 


Much testimony was taken upon the subjects involved, and in 
December, 1852, the circuit court dismissed the bill. 
From this decree, the complainant appealed to this court. 


The case was argued by Mr. George T. Curtis for the appel- 
lants ; no counsel appearing for the appellee. 

The argument upon the point upon which the court rested its 
decision, consisted of an examination of the evidence bearing 
upon it, which it is not necessary to state. 


* Mr. Jusrice Curtis, having been of counsel, did not sit in this cause. 
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Mr. Justice CATRON delivered the opinion of the court. 

Henry Burden obtained a patent, in 1840, for a machine to 
make hook-headed spikes. He applied for the patent on the 
I8th of April, 1839. It was assigned to the Troy Iron and Nail 
Company, who filed a bill against the Odiornes, to enjoin them, 
and for an account for using a machine to make similar spikes ; 
and which machine, it is alleged, infringed the monopoly secure .d 
to Burden, by his patent of 1840. The case was brought to a 
hearing on the following stipulation :— 

The defendants agree not to deny the validity of the com- 
ieee patent, provided they make out their title to the said 
letters-patent to be good. 

“'They also agree not to deny that the machine complained 
of in the complainant’s bill, is an infringement on the patent 
granted to H. Burden, on August 4, 1840. 

“Ifthe complainants sh: ll establish their title to the letters- 
patent aforesaid, the proper decree may be entered for the com- 
plainants, uplens the defendants shall prove that the spike 
machine used by them, and complained of in the bill aforesaid, 
was constructed prior to the alleged application of H. Burden, 
made April 18, 1839, for letters-patent therefor, according to 
the provisions of the statute of the United States, 1859, ch. 
88, sec. 7; or was the result of an independent, original inven- 
tion, prior in time to the invention of the said Burden; in 
either of which cases the proper decree shall be entered for de- 
fendants.” 

The only question presented for our consideration on the stip- 
ulation, is, whether the machine employed by the appellees was 
constructed prior to the 18th of April, 1839, when Burden made 
application at the patent office, for his patent. 

The machine complained of was built by Richard Savary, for 
the Boston Iron Company, in the spring of 1839, and obtained, 
by the appellees, by assignment. Savary was the patentee of a 
machine to make ship and boat-spikes, and, at the suggestion of 
the agents of the Boston Iron Company, added an attachment of 
an apparatus to make a hook-head to spikes; the process for 
making which, Savary deposes, he discovered in August, 1838. 
The time at which this apparatus was attac ‘hed to the machine 
(substantially complete in its operative parts,) is the time when 
the machine ‘compl: uined of was “ constructed,” in the sense of 
the stipulation ; it not being necessary that the machine should be 
geared and doing work. Weare satisfied that it was set up, and 
subtantially finished, before the 18th of April, 1839, and, there- 
fore, order the decree below to be affirmed. 

VOL. XVII. 7 








Y — y 5-359 


=, 





74 SUPREME COURT. 


Battin et al. v. Taggert et al. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Massachusetts, and was argued by counsel; on consideration 
whereof it is now here ordered, adjudged, and decreed by this 
court, that the decree of the said circuit court in this cause be 
and the same is hereby affirmed, with costs. 
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Josepn Battin, PaTeNTEE, AND Samuent Battin, ASSIGNEE, 
PLAINTIFFS IN ERROR, Uv. JamES TaGGertT, DEFENDANT IN ER- 
ror. JosepH Bartrin, PATENTEE, AND Samvuet Barrtin, As- 
SIGNEE, PLAINTIFFS IN ERROR, V. Robert Rapcuirre anp JOHN 
Jounson, DerENDANTS IN ERROR. JOSEPH Battin, PaTENTER, 
AND Samvue. Bartin, AssiGNEE, PLAINTIFFS IN ERROR, Vv. JOHN 
G. Hewes, DerenDANT IN ERROR. 


Whether the defect be in the specifications or in the claim of a patent, the patentee 
may surrender it, and, by an amended specification or claim, cure the defect. 

When this is done, and a reissued and corrected patent is taken out, the omissions and 
defects are cured ; and nothing within the scope of the patentee’s original invention 
can be considered as having been dedicated to the public, by the lapse of time 
between the original and reissued patent. 

Hence, where a patent was taken out for a new and useful improvement in the machine 
for breaking and screening coal, and the claim was for the manner in which the 
party had arranged and combined with each other the breaking rollers and the 
screen; and the amended specification of the reissued patent described essentially 
the same machine as the former one did, but claimed, as the thing invented, the 
breaking apparatus only, a dedication to the public did not accrue in the interval 
between the one patent and the other. 

It was for the jury to determine, from the facts in the case, whether the specifications, 
including the claim, were so precise as to enable any person skilled in the struc- 
ture of machines, to make the one described; also, to judge of the novelty of the 
invention, and whether the renewed patent was for the same invention as the 
original patent; also, whether the invention had been abandoned to the public 
The jury were also to judge of the identity of the machine used by the defendant, 
with that of the plaintiffs, or whether they have been constructed and act on the same 
principle. 


Tuese three cases were argued and decided together. They 
were brought up, by writ of error, from the circuit court of the 
United States for the eastern district of Pennsylvania. 

On the 6th of October, 1843, Joseph Battin obtained a patent 
for a new and useful improvement in the machine for breaking 
and screening coal, which he defined, in his specification, as one 
in which the breaking and screening were effected simultaneously, 
by a set of breaking rollers, of a certain form, operating in con- 
nection with an assorting screen. After describing the machine, 
the claim was made as follows, namely :— 
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Having thus fully described the nature and operation of my 
machine for breaking and screening coal, what I claim as new 
therein, and desire to secure, by letters-patent, is the manner in 
which I have arranged and combined with each other the break- 
ing rollers and the screen; the respective parts being formed, 
and operating substantially, as herein set forth and made known. 

JoserpH BaTTIN. 


On the 20th of January, 1844, he took out another patent, for 
the addition of a third, or auxiliary roller, of smaller diameter 
than the two at first used, and placed above them, and claimed 
as follows :— 

Having thus fully described the nature of my improvement, in 
the manner of combining and arranging the toothed rollers used 
in the machine for breaking coal, w hat I claim therein as ne W, 
and desire to secure by letters-patent, is the so forming and 
gearing of such rollers as that the teeth of one of them shall 
always be opposite to a space between the teeth in the other, 
whenever they are operating upon the article to be broken; the 
same being effected, substanti uly, inthe manner herein set forth. 

JoserpH Battin. 


A suit was brought by Battin against Clayton, in the circuit 
court for the eastern district of Pe nnsylvaniz i, to recover damages 
for the infringement of the patent of October 6, 1843, when the 
court held that “the patent being merely for the combination 
of machinery, it could neither be supported nor assailed by proof 
of the novelty of the parts.” The plaintiff thereupon submitted 
to a nonsuit; surrendered the patents of 1843 and 1844, and 
obtained a reissue of the patent of 1843, upon an amended speci- 
fication. The patent of 1844 was not reissued. 

The description of the machine and claim, in the reissued 
patent, concluded as follows, namely :— 

By the construction and arrangement of the breaking rollers, 
it will be perceived that, as they rotate, the teeth constitute a 
series of progressive levers, which act on opposite sides of the 
lumps, and being placed so as not to coincide, snap or break the 
lumps between the points of pressure; this pressure gradually 
increasing until the separation is effected, that is, during the 
rotation, until the teeth reach a plane passing through the axis 
of the two rollers, and then the effect having been produced, the 
teeth recede to liberate the lumps, and thus avoid the further 
reduction of the material. This mechanical action of the rota- 
ry teeth is thus adapted to the frangible or brittle nature of coal, 
which is readily pulverized when subjected to a continued per- 
cussion or pressing action. 

It will be obvious from the foregoing that the form and size of 
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the teeth may be greatly varied, as well ; as the space between 
the periphery of the two rollers, without changing the principle 
or mode of operation of my invention, so long as the two rollers 
are geared together, and the teeth of one are in the rotation made 
to come opposite to, or in the space between, the teeth of the 
other, and vice versd ; space sufficient to hold the required size 
of lumps of coal, being left between the teeth of the two rollers 
when passing a plane which coincides with the axis of the two 
rollers. 

What I claim, therefore, as my invention, and desire to secure 
by letters-patent, is the arrangement of the @eth on the two 
rollers, substantially as herein described, so that in their rotation 
the teeth of one shall come opposite the spaces between the 
teeth of the other, with sufficient space between to hold lumps 
of the required size, the rollers being so combined, by gearing, as 
to make them rotate in opposite directions ; and, w ith the required 
velocities, to retain the relative position of the teeth of the two 
rollers, as described. 

Josern Barrin. 


At April term, 1850, Joseph Battin, as patentee, and Samuel 
Battin, as assignee, of an undivided half part, brought suits against 
the three parties named as defendants in error, in the caption of 
this report. ‘The defendants pleaded not guilty, and the cause 
came up for trial, when the jury found a verdict for the plaintiff, 
for $800. Upon motion of the counsel for the defendants, a new 
trial was granted, the following reasons being filed :— 

1. ‘The court erred in deciding that the patent of September 
4, 1849, was for the same invention as that claimed in the patent 
of October 6, 1843, and could be included in the reissued patent. 

2. ‘The court erred in deciding that the suits can be maintained 
in the name of Samuel Battin, as assignee under the assign- 
ment to him, of February, 1844. 

3. The copy of the assignment from the patent-oflice, was 
illegally received in evidence for any purpose. 

4. The court erred in permitting the plaintiff to amend his 
declaration, in a material matter of substance, without any con- 
dition, and without granting a continuance to the defendants, as 
requested. 

5. Material evidence, on the part of the defendants, was ex- 
cluded by the construction given to the defendants’ notice of 
special matter, which, if received, would have produced a dif- 
ferent result. 

6. Important evidence was discovered when it was too late 
to give notice, and during the trial, which is set forth in the 
aflidavit of John L. L. Morris, which was presented to the court. 
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The court erred, in the instruction given to the jury, as to 
the grounds upon which they should ascertain the actual dam- 
7 

The damages are excessive. 

At October term, 1852, the cause came up again for trial, 
when the jury, under the instructions of the court, found a ver- 
dict for the defendants. 

The bill of exceptions set forth the whole of the evidence, and 
the entire charge of Judge Kane to the jury. 

The plaintiffs took exceptions to the charge, on the following 
grounds, namely. : — 

That the learned judge erred — 

1. In the construction given by him to the patents and speci- 
fications of October, 1843, Febru: ury, 1844, and September, 1849. 

2. In ruling, as matter of law, that the patentee had given his 
invention to the public. 

3. In construing the 18th section of the act of 1836, and the 
7th section of the act of 1837. 

4. In charging the jury that “ Mr. Battin’s invention, as he 
now defines it, was in use for nearly six years before he claimed 
that it was his property. He had made it known as an unpro- 
tected element of the combination he patented in 1843. It was 
not till 1849, that he asserted any other right in it for himself 
than he conceded to everybody else. He cannot reclaim what 
he has thus given to the public.” And in not submitting to the 
jury the facts proved in regard to the origin and use of the in- 
vention. 

). In directing the jury that a description by the applicant 
for a patent of a machine, or a part of a machine, in his speci- 
fication, unaccompanied by notice that he has rights in it as 
inventor, or that he desires to secure title to it as patentee, is a 
dedication of it to the public; and that such a dedication cannot 
be revoked after the machine has passed into public use, either 
by surrender and reissue, or otherwise. 

6. In holding that the facts of this case are embraced in the 
foregoing propositions. 

7. In not deciding that the patent of 4th September, 1849, i 
good and valid in law. 

8. In directing the jury to find a verdict for the defendant. 

It is difficult to explain the nature of some of these objections 
without setting forth the entire charge, which cannot be done. 
The following extracts, however, from the charge, appear to 
contain the ruling upon those points on which the decision of 
this court turned. ‘The charge said :— 

“It is said that the present defendants are using the appara- 
tus described in this reissued patent, and that they should be 
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mulcted in damages, ac cordingly. But there are two le gal posi- 
tions, of a general character, which appear to me to bar the 
plaintiff’s right of recovery. They are these: — 

“1. That a description by the applicant, for a patent of a 
machine, or a part of a machine, in his specification, unaccom- 
panied by notice that he has rights in it as inventor, or that he 
desires to secure title to it as patentee, is a dedication of it to 
the public. 

“2. That such a dedication cannot be revoked after the ma- 
chine has passed into public use, either by surrender and reissue, 
or otherwise. 

“ The first of these propositions will hardly be disputed. If 
an inventor has a right at all to give up his invention to the 
world, there is no more unequivocal way of doing so than by 
publishing it on the records of the patent-office, and at the same 
time making no claim to it as his exclusive property. There is 
no need of a formal disclaimer where no claim can be implied ; 
and the implication is all the other way, when, of several things 
described, one is claimed without the rest. 

“ The second proposition, also, seems to be susceptible of easy 
demonstration. Protection is given to an inventor, under the 
patent laws, as the consideration for his disclosing what was 
not known before, not as a tribute of civic gratitude for ‘ good 
deeds past.’ He loses his right, if he allows his invention to be- 
come known before he patents it; and when he does patent it, 
he is required so to describe it, at the very outset, that others 
may not only know how to use it profitably after his patent shall 
have expired, but be able to distinguish it from other things 
while his patent is in force.” 

And again : — 

“ Mr. Battin’s invention, as he now defines it, was in use for 
nearly six years before he claimed that it was his property. He 
had made it known, as an unprotected element of the combina- 
tion he patented, in 1843. It was not till 1849, that he asserted 
any other right in it for himself than he conceded to e verybody 
else. He cannot reclaim what he has thus given to the public. 

“ For these reasons, we instruct you that your verdict, in each 
case, must be for the defendants.” 





The cause was argued in this court by Mr. Keller and Mr. h 
Dallas, for the plaintiffs in error, and by Mr. Sheppard, Mr. 
Mallery, and Mr. St. George T. Campbell, for the defendants in 
error. 


The pevenring we were the points made by the counsel for the 
plaintiffs in error : 
1. That the court mot eel in charging, as will be found in the 
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first and second propositions of the charge : “ That a description, 
by the applicant for a patent, of a machine, or a part of a ma- 
chine, in his specification, unaccompanied by notice that he has 
rights in it as inventor, or that he desires to secure title to it as 
patentee, is a dedication of it to the public.” And “that such 
a dedication cannot be revoked, after the machine has passed 
into public use, either by surrender, or reissue, or otherwise.” 

2. ‘That the error, in the foregoing propositions of the charge, 
involves error in the construction of the 13th section of the act 
of July 4, 1836, and in the construction of, and the force given 
to, the several patents put in evidence. 

3. That the court erred in determining judicially, by the con- 
struction of the surrendered and cancelled patents, that the re- 
issued patent of September, 1849, is not for the same invention 
intended to have been patented by the patent of October, 1843, 
instead of submitting the question, as matter of fact, to be deter- 
mined by the jury. 

4. That the court erred in ruling, as matter of law, that the 
patentee had dedicated or abandoned his invention to the public, 
instead of submitting it, as a ouestion of fact, to be determined 
by the jury. 


The counsel for the defendants in error made the following 
points : — 

1. The first patent (October 6, 1843,) was not for the break- 
ing rollers, but for the combination of the breaking rollers and 
the screen. 

2. If the patentee described the rollers and the screen, but 
did not claim them, it was a waiver of his rights (if any he had) 
therein, as inventor, and an abandonment of them, by operation 
of law, to public use. 

3. If the original patent of 1843 was for the combination 
of the breaking rollers and the screen, and if the patentee, by 
describing the rollers, without claiming them, allowed them to 
go into public use, with a waiver of his rights, if he had any, it 
is submitted that he cannot, in 1849, reclaim the rollers. 


oe 


The different claims were thus set forth: — 
The want of sameness is evident on the face of the patents, 
and the repugnancy is manifest upon inspection and compari- 
pug 
son. 
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Claim in original patent; Claim in the patent of} Claim in the reissued 
of October 6, 1843. February 12, 1844, which) patent of Sept. 4, 1849. 

‘ was subsequently surren- 

Having thus fully described! dered, cancelled, and not| What I claim, therefore, as 


the nature and operation of| reissued my invention, and desire to 
my machine for breaking and| "~~~ : Spee by letters-patent, is 
screening coal, what I claim , . he arrangement of the tee 

as new therein, and desire ~ Having thus fully described) of ho sdien, ubstentieliy - 
secure by letters-patent, is,the the nature of my improve-|herein described, so that in 
manner in which I have ar-|™ent in the manner of com-| their rotation the teeth of one 
ranged and combined with| ining and arranging the} <halj come opposite the space 
pos other the breaking roll- toothed rollers used in the) petween the teeth of the oth- 
ers and the screen; the re-|™#chine for breaking coals,| or. with sufficient space be- 
spective parts being formed| Wat I claim therein as veWs!/tween to hold lumps of the 
and operating substantially| 22d desire to secure by letters-| required size, the rollers being 
as herein set forth and made| Patent, is theso forming and|.o combined by gearing as to 
known. | gearing of such rollers as that) make them rotate in opposite 
the teeth of one of them shall) directions, and with the re- 
jalways be opposite to a space} quired velocities to retain the 
| between the teeth in the other, relative position of the teeth 
whenever they are operating] o¢ the two rollers. as de- 
upon the article to be broken,| .orined i 
the same being effected sub-|" , 
stantially in the manner here- 
lin set forth. 














Here the reissued patent, instead of being for the same inven- 
tion as the original patent, was for an invention patented in 
letters-patent issued after the original patent, and which have 
been surrendered, cancelled, and not reissued. The patentee 
having surrendered that patent, cannot include its subject-matter 
in the reissue of a prior patent. 


Mr. Justice McLEAN delivered the opinion of the court. 

This case is before us, on a writ of error to the circuit court 
for the eastern district of Pennsylvania. 

The action was brought for the infringement of a patent. 
The jury, under the instructions of the court, found a verdict 
for the defendant. Exceptions were taken to the rulings of the 
court, which present the points of law for consideration. 

On the 6th of October, 1843, Joseph Battin obtained a patent 
for the invention of a new and useful improvement in the 
machine for breaking and screening coal. 

After describing the different parts of the machine, he sums 
up by saying: having thus fully described the nature and oper- 
ation of my machine for breaking and screening coal, what | 
claim as new therein, and desire to secure by letters-patent, is, 
the manner in which I have arranged and combined with each 
other the breaking rollers and the screen; the respective parts 
being formed and operating substantially as herein set forth 
and made known. 

An improvement to the above machine, by adding an aux- 
iliary roller, was patented to Battin, 20th January, 1844. And 
on the 12th of February, 1844, another patent was granted to 
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him, for a new and useful improvement in the machine for 
breaking coal. 

In his specification, he says that he had made a new and 
useful improvement, in the manner of combining and arranging 
the toothed rollers used in the machine for breaking coal, which 
rollers, as combined and arranged by me, are described as fol- 
lows, in the specification attached to letters-patent, for a ma- 
chine for the effecting simultaneously the breaking and screen- 
ing of coal, granted to me under date of the 6th day of October, 
1843: 'The breaking part of my machine consists of two rollers 
of cast- iron, the peripheries of which are provided with teeth 

o placed as that, in the revolution of the rollers, the teeth of 
each of them shall stand opposite to the spaces formed by two 
contiguous teeth on the opposite roller. ‘These rollers are geare d 
together, in order to preserve the same relative position. 

In the above-named letters he says: the manner of arranging 
and combining the toothed rollers was not made the subject of 
a claim, the said patent having been obtained for the combin- 
ing of a roller-breaking machine, with a screen for separating 
the coal into the different sizes required; but as the breaking 
rollers, so formed and arranged and combined, are applicable 
to the ordinary cylinder-breaking machine, when not.used in 
combination with a screen; and as I have found, by continued 
experiment, that such rollers constitute a real improvement in 
any breaking machine, I have determined to secure to myself 
the benefit of such improvement, in a distinct and separate 
patent therefor. Rollers for the breaking of stone, of ores, of 
coal, of corn, and of other substances, have been frequently con- 
structed, and are well known, &c. 

And, he adds, having thus fully described the nature of my 
improvement, in the manner of combining and arranging the 
toothed rollers used in the machine for breaking coal, what | 
claim therein as new, and desire to secure by letters-patent, 
the so forming and gearing of such rollers, as that the teeth of 
one of them shall always be opposite to a space between the 
teeth in the other, whenever they are operating upon the article 
to be broken ; the same being effected substanti: ully in the man- 
ner herein set forth. 

And afterwards, on the 4th of September, 1849, the said 
Joseph Battin obtained a patent, in which it is stated that he 
had invented a new and useful machine for breaking coal, for 
which letters-patent were granted to him, dated October 6, 
1843, to which was added an additional improvement, dated 
20th January, 1844, and, said letters having been surrendered 
by him, the same have been cancelled, and new letters-patent 
have been ordered to issue to him, on an amended specification. 
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He also surrendered the pate nt granted to him the 12th of Feb- 
ruary, 1844, for an improved machine for breaking coal, which 
patent is hereby cancelled, but not reissued, &c. 

After describing the invention, he sums up by saying: “ What 
I claim, therefore, as my invention, and desire to secure by 
letters-patent, is the arrangement of the teeth on the two rollers, 
substantially as herein described, so that in their relation the 
teeth of one shall come opposite the spaces between the teeth 
of the other, with sufficient space between to hold lumps of 
the required size, the rollers being so combined in gearing 
as to make them rotate in opposite directions, and, with the 
required velocities, to retain the relative position of the teeth 
of the two rollers, as described.” 

In the 6th section of the patent act of 1836, it is declared 
that, “ before any inventor shall receive a patent, he shall deliver 
a written description of his invention, in such full, clear, and 
exact terms, as to enable any person skilled in the art or sci- 
ence to which it appertains, to make and construct the same ; 
and, in case of any machine, he shall fully explain the prin- 
ciple, and the several modes of the application of the machine, 
so that it may be distinguished from other inventions; and 
shall particularly specify and point out the part, improvement, 
or combination, which he claims as his own invention or dis- 
covery.” 

And, by the 13th section of the same act, it is provided, 
“that when a patent shall be inoperative or invalid, by reason 
of a defective or insufficient description or specification, or by 
reason of the patentee claiming in his specification, as his own 
invention, more than he had or shall have a right to claim as 
new, if the error has or shall have arisen by inadvertency, acci- 
dent, or mistake, and without any fraudulent or deceptive inten- 
tion, it shall be lawful for the commissioner, upon the surrender 
to him of such patent, &c., to cause a new patent to be issued 
to the said inventor, for the same invention, for the residue of 
the period then unexpired, for which the original patent was 
granted, in accordance with the patentee’s corrected description 
and specification. And the patent so issued shall have the 
same effect and operation in law, on the trial of all actions here- 
after commenced, for causes subse ‘quently accruing, as though 
the same had been originally filed i in such corrected form before 
the issuing of the original patent.” 

In his charge to the jury, the district judge said: “ The case 
of Battin v. Clayton, which was before us some time ago, grew 
out of an alleged infraction of this patent, of 1843. We held, 
on the trial of that case, that the patent being merely for the 
combination of machinery, it could neither be supported nor 
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assailed by proof of the novelty, or want of novelty, of the 
parts. ‘The patent was thereupon surrendered, and a new one 
issued, on the 4th of September, 1849, under an amended spe- 
cification, which described essentially the same machine as the 
former one did, but claimed, as the thing invented, the breaking 
apparatus only.” 

And, he remarks: “ It is said that the present defendants are 
using the apparatus described in this reissued patent, and that 
they should be mulcted in damages, accordingly.” But there 
are two legal positions, of a general character, which appear to 
me to bar the plaintiff’s right of recovery. They are these : — 

1. That a description, by the applicant, for a patent of a 
machine, or a part of a machine, in his specification, unaccom- 
panied by notice that he has rights in it as inventor, or that he 
desires to secure title to it as a patentee, is a dedication of it to 
the public. 

2. ‘That such a dedication cannot be revoked, after the ma- 
chine has passed into public use, either by surrender and reissue, 
or otherwise. 

The above instructions, we think, were erroneous. 

Whether the defect be in the specifications or in the claim, 
under the 13th section above cited, the patentee may surren- 
der his patent, and, by an amended specification or claim, 
cure the defect. ‘The reissued patent must be for the same 
invention, substantially, though it be described in terms more 
precise and accurate than in the first patent. Under such cir- 
cumstances, a new and different invention cannot be claimed. 
But where the specification or claim is made so vaguely as t6 
be inoperative and invalid, yet an amendment may give to it 
validity, and protect the rights of the patentee against all sub- 
sequent infringements. 

So strongly was this remedy of the patentee recommended, 
by a sense of justice and of policy, that this court, in the case 
of Grant v. Raymond, 6 Pet. 218, sustained a reissued and cor- 
rected patent, before any legislative provision was made on the 
subject. In that case, the chief justice said: “ It will not be 
pretended that this question is free from difficulty. But the 
executive departments, it is understood, have acted on the con- 
struction adopted by the circuit court, and have considered it as 
settled. We would not willingly disregard the settled practice, 
in a case where we are not satisfied it is contrary to law, and 
where we are satisfied it is required by justice and good faith.” 
The same principle was sanctioned in the case of Shaw v. 
Cooper, 7 Pet. 310. 

How much stronger is a case under the statute, which secures 
the rights of the patentee by a surrender, and declares the effect 
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of the reissued and corrected patent? By the defects provided 
for in the statute, nothing passes to the public from the speci- 
fications or claims, within the scope of the patentee’s invention. 
And this may be ascertained by the language he uses. 

In the case of Stimpson v. The West Chester Railroad 
Company, 4 How. 380, it was held, that “ where a defective 
patent had been surrendered, and a new one taken out, and the 
patentee brought an action fora violation of his patent right, 
laying the infringement at a date subsequent to that of the 
reissued patent, proof of the use of the thing patented, during 
the interval between the original and renewed patents, will not 
defeat the action.” In the same case it was also held, that the 
proceeding before the commissioner, in the surrender and reissue 
of a patent, is not open for investigation, except on the ground 
of fraud. 

The patent of 1843 was not surrendered on the obtainment 
of the patent of 1844. That was intended to be a new inven- 
tion of arranging and combining the toothed rollers, which, the 
patentee says, was not made the subject of a claim in the 
patent of 1543. The patent of 1844 was cancelled, but not 
reissued, when the patent of 1849 was issued. At that time, 
the patent of 1843, and the improvement thereon, dated Jan- 
uary 20, 1844, were surrendered and cancelled, and new letters- 
patent were issued on an amended specification. 

The cause of the surrender of the patent of 1845, as stated 
in the charge to the jury, was the ruling of the court in the 
case of Battin v. Clayton, and that the amended patent of 
1849 was consequently obtained. That ruling is not now 
before us, nor is it necessary to inquire whether the patent of 
1843, on the specifications and claim, was sustainable. The 
plaintiff, by a surrender of that patent, and the procurement of 
the patent of 1849 with amended specifications, abandoned his 
first patent, and relied wholly on the one reissued. ‘The claim 
and specifications in this patent, as amendatory of the first, 
were within the 13th section of the act of 1836. It is said, 
with entire accuracy, in the charge, in regard to the amended 
specification of the patent of 1849, that it “described essen- 
tially the same machine as the former one did, but claimed, as 
the thing invented, the breaking apparatus only.” And this 
the patentee had aright to do. He had a right to restrict or 
enlarge his claim, so as to give it validity, and to effectuate his 
invention. 

In the argument, the counsel very properly considered the 
patent of 1544 as not in the case. It was designed to secure a 
new combination, not included in the first patent; and as the 
patent of 1544 was surrendered and cancelled, and not reissued, 
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it being equally disconnected with the patent of 1843, and the 

reissued and corrected patent of 1849, it can have no effect on 

the claim of the plaintiff. 

We think the court also erred in saying to the jury, “ We 
instruct you that your verdict, in each case, must be for the 
defendants.” 

This, as well as the two instructions above noticed, took 
from the jury facts which it was their province to examine and 
determine. It was the right of the jury to determine, from the 
facts in the case, whether the specifications, including the claim, 
were so precise as to enable any person skilled in the structure 
of machines, to make the one described. This the statute 
requires, and of this the jury are to judge. 

The jury are also to judge of the novelty of the invention, 
and whether the renewed patent is for the same invention as 
the original patent; and they are to determine whether the 
invention has been abandoned to the public. There are other 
questions of fact which come within the province of a jury; 
such as the identity of the machine used by the defendant with 
that of the plaintiff’s, or whether they have been constructed 
and act on the same principle. 

The judgment is reversed, and the cause is remanded to the 
circuit court for further proceedings. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the east- 
ern district of Pe ‘nnsylvania, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said circuit court in this 
cause be and the same is hereby reversed, with costs; and 
that this cause be and the same is hereby remanded to the 
said circuit court, with directions to award a venire facias de 
novo. 


Tue Unitep Srares, Piaintirrs IN ERROR, Vv. SIXTY-SEVEN 
Packaces or Dry Goons. Jutes Levois, Cuammant. 


The 66th section of the act of 1799, (1 Stat. at Large, 677, ch. 22,) which declares 
that “‘if any goods, wares, or merchandise, of which entry shall have been made in 
the office of a collec tor, shall not be invoiced according to the actual cost thereof, at 
the place of exportation, with design to evade the duties thereupon, or any part 
thereof, all such goods, &c., or the value thereof, to be recovered of the person mak- 
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ing the entry, shall be forfeited,” has not been repealed by any provision in the act 
of 1842, or in any of the duty acts, but still exists in full force and effect. 


Tus case was brought up, by writ of error, from the circuit 
court of the United States for the eastern district of Louisiana. 

A libel of information was filed in the district court, by the 
collector of the port of New Orleans, on behalf of himself and 
the United States, for the condemnation and forfeiture of sixty- 
seven packages of goods, on account of an alleged fraud upon 
the revenue, charging, among other things, in the information, 
that the goods were entered at the custom-house, upon the pro- 
duction of an invoice, in which they were invoiced at a less 
sum than the actual cost thereof at the place of exportation, 
with a design to evade the duties. 

Jules Levois, of New Orleans, filed a claim to the goods, and 
the cause came up for trial in March, 1850, when the jury, 
under the instructions of the court, found a verdict for the 
claimant. 

A bill of exceptions was taken by Mr. Hunton, district 
attorney of the United States, which, being short, is here inserted, 
as follows :— 

Be it remembered, that on the trial of this cause the plaintiff 
offered in evidence the following documents, numbered as 
follows : — 

No. 1. Warehouse entry of five packages with extract invoice. 

* 2. Import entry of sixty-two packages. 
“ 3. Report of United States appraisers. 
“ 4, United States appraiser’s valuation. 
“ 5, Merchant appraiser’s do. 
* 6. Copy of interrogatories propounded by appraisers to 
P. D. Duval. 
7. Call for letters. 
* 8. Call for reply to interrogatories. 
* 9. Letter from Mr. Duval to United States appraisers. 
* 10. Paper found by appraisers in case No. 81. 
* 11. Invoice in which the entries were made. 
The following witnesses were introduced : — 


R. J. Canfield, who stated that he was one of the appraisers 
in the custom-house of New Orleans, proved the several docu- 
ments offered in evidence; that P. D. Duval, the partner or 
agent of claimant, made the entry at the custom-house ; his 
refusal to answer the interrogatories propounded; stated that 
from his experience as appraiser, he was familiar with the valua- 
tion and cost of such goods as were contained in the invoice 
on which the entries were made; stated that the goods were 
invoiced at less than the actual cost, as he believed, and at less 
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than their actual value in the foreign market from whence they 
were imported, to the extent shown by the valuation offered in 
evidence ; that he had made a particular examination of the 
several packages seized. He proved that the paper marked 
No. 10 was found by the appraisers, in case No. 81, and that the 
same articles contained in that paper were invoiced at 

Philip Simms, A. Duthel, E. D. Hyde, Mr. Letchford, were 
also introduced as witnesses on the part of the United States, all 
of whom were importing merchants in the city of New Orleans, 
and had imported like goods as those seized, from Liverpool, 
about the same time; some had received importations by the 
same ship that brought out those in controversy; all of them 
confirmed the merchants’ valuation, as shown in paper No. 5, 
and concurred in saying that the said goods were invoiced at 
least twenty-five per centum lower than actual cost or value in 
the foreign market. It was proven that cotton goods had 
advanced during the spring and summer of 1849. Mr. Rifflard 
said, that all of the goods in the invoice were invoiced at less 
than the actual value; some of them, however, not more than 
ten or fifteen per centum, in his judgment. And thereupon, 
the court instructed the jury as follows, namely : — 

l. That the 66th section of the act of congress of the 2d 
March, 1799, in so far as it imposes the penalty of forfeiture of 
any goods, wares, and merchandise, of which entry shall have 
been made in the office of a collector, and which shall not be 
invoiced according to the actual cost thereof, is inconsistent 
with, and repugnant to, the 13th and L5th sections of the act of Lst 
March, 1823, imposing a penalty of additional duties on goods 
entered under fraudulent invoice ; and in so far as said incon- 
sistency and repugnancy existed, the said act of 1799 was 
reper aled by said act of 1823. 

That the said 66th section of the act of congress of the 2d 
March, 1799, was, to the same extent as aforesaid, repugnant 
to, and inconsistent with, the 17th section of the act of 30th 
August, 1842, and is, to the same extent, repealed by said act 
of 1842. 

3. That the proceedings directed and authorized by the 17th 
section of the act of 1843, having been proved by the United 
States to have taken place against the merchandise therein 
alleged to be forfeited to the government, it was the duty of the 
collector to have levied and collected the additional duty which, 
by said 17th section, is imposed as a penalty on goods which 
shall be appraised, estimated, and ascertained to exceed the 
invoice value ; that said penalty is inconsistent with, and repug- 
nant to, the penalty of forfeitures, as imposed by any preced- 
ing law of congress; that the said section of said act of 1842, 
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and the other sections of said last-named act, do, by implication, 
repeal all previous provisions of all acts of congress imposing 
the penalty of forfeiture of merchandise which is falsely valued 
in an invoice, or of which the actual cost has not been stated 
in the invoice under which their entry is made. 

And also instructed the jury that there was at present no law 
in force authorizing the forfeiture of the said goods for the causes 
set forth in the libel. To which instructions and charge, the 
United States, by their attorney, except, and pray that this bill 
may be signed, sealed, and entered of record ; which is done. 

(Signed) Tueo. H. McCates, [Seal.] 
United States Judge. 


In May, 1853, the cause came on for trial before the circuit 
court of the United States, when the judgment of the district 
court was affirmed. : 

A writ of error brought the case up to this court. 


It was argued by Mr. Cushing (attorney-general) for the 
United States. No counsel appeared for the appellee. 

Mr. Cushing reviewed the provisions of the act of March 1, 
1823, 13th and 15th sections, (3 Stat. at Large, 734, ch. 2,) 
and the 17th section of the act of 30th August, 1842, (5 Stat. 
at Large, 564, ch. 270,) and then proceeded with the argu- 
ment. 

Such are the provisions of the statutes relied on as repealing, 
by implication, the 66th section of the act of 1799. 

It is to be noted that the said 66th section enacts the forfeit- 
ure of the goods, “ or the value thereof,” of which entry shall 
have been made in the collector’s office, “ with design to evade 
the duties thereupon, or any part thereof.” But whether the 
collector shall or shall not seize and prosecute the goods as 
forfeited, or shall collect and receive the duties arising upon the 
valuation, when ascertained by two reputable merchants to be 
appointed for that purpose, as required in that 66th section, are 
matters left to the judgment and discretion of the collector. If 
he retains the goods, and prosecutes as for a forfeiture thereof, 
or the value thereof, he acts at his peril; it is his own act, for 
which he will be personally responsible in damages, if he mis- 
judges and seizes, and prosecutes by wrong, and without prob- 
able cause, upon an allegation of “design to evade the duties 
thereupon.” ‘The quo animo with which the entry of the goods, 
not invoiced according to their actual cost, shall have been 
made, the design to evade the duties, constitute the offence for 
which the forfeiture of the goods or their value is declared in 
this 66th section. The hazard which a collector must incur 
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persopally, by prosecuting for a forfeiture, is not fore fende d by 
the appraisement made by two reputable merchants, because 
“such appraisement shall not be construed to exclude other 
proof upon the trial of the actual and real cost of the said goods 
at the place of exportation.” Moreover, the two merchants are 

not to inquire as to the “ design to evade the duties.” 

By this 66th section, the duties are to be paid according to 
such valuation as shall be ascertained, not according to the 
invoiced value, if the collector does not deem it expedient to 
prosecute for a forfeiture. So, under the‘acts of 1823 and 1842, 
relied upon, the collector has an election to prosecute for a for- 
feiture or not, upon allegation of “ design to evade the duties.” 
If he elects not so to prosecute, then he must have collected 
under the act of 1823, or under the act of 1842, the additional 
duty of fifty per centum. 

So the 9th section of the act of May, 19, 1828, (4 Stat. at 
Large, 274, ch. 55,) imposed an additional duty of fifty per 
centum, if the appraised value of the goods at the time pur- 
chased, and place from which they were imported into the 
United States, exceed the invoiced value by ten per centum. 
Yet this statute did not take away the election of the collector 
to prosecute for a forfeiture of the goods, or their value, under 
the 66th section of the act of 1799, if, in his opinion, the goods 
had been entered at the custom-house, upon an invoice under- 
valuing them, “with design to evade the duties thereupon, or 
any part thereof.” 

In the act of 30th July, 1846, (9 Stat. at Large, 43, ch. 74, 

sec. 8,) it is made = duty of the collector to cause the duti ible 
value of imports “to be ‘appraised and estimated and ascer- 
tained in vs se as with the provisions of existing laws ; and 
if the appraised value thereof should exceed, by ten per centum 
or more, the value so declared on the entry, then, in addition to 
the duties imposed by law on the same, there shall be levied, 
collected, and paid, a duty of twenty per centum ad valorem on 
such appraise d value.” ‘This act does not take : away the elec- 
tion of the collector to prosecute for a forfeiture of the goods, 
or their value, under the 66th section of the act of 1799, if in 
his judgment he can sustain the charge, that the goods were 
entered at an undervaluation, “ with design to evade the duties 
thereupon, or any part thereof.” 

The statutes which impose an additional (or penal) duty, in 
case the estimated and ascertained value of the goods exceeds 
by a certain per centum their value, as declared in the entry 
with the collector, do not require, as a prerequisite to the col- 
lection of such additional (or penal) duty, that the entry shall 
have been made “ with design to evade the duties thereupon.” 

ae 
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The 66th section of the act of 1799, defines a higher offence 
against the revenue laws; it requires that the entry of the goods 
shall have been made “with design to evade the duties there- 
upon,” and for such design inflicts the forfeiture of the goods, 
“or the value thereof,” if the collector shall prosecute for and 
establish such design. 

In the case of Wood v. The United States, January term, 
1842, (16 Pet. 363-366,) the question of the repeal of the 66th 
section of the act of 1799, by implication, arising out of sub- 
sequent statutes, is fully discussed, and every position taken by 
the judge of the district court is, in effect, negatived. It is useless 
to say more in this case, than that the principles decided in 
Wood v. The United States are applicable to the acts of 1842 
and 1846, although these have been passed subsequently to that 
decision of the supreme court. 

There is no positive repugnancy between the provisions of 
the 66th section of the act of 1799, and those of the subsequent 
laws. ‘These new laws are merely affirmative, cumulative, and 
auxiliary to the 66th section of the act of 1799; not inconsis- 
tent with a forfeiture of the goods or their value, where an entry 
shall have been made in the office of the collector “ with design 
to evade the duties thereupon, or any part thereof.” ‘There is 
nothing in any of the statutes, subsequent to the act of 1799, to 
compel the collector to demand and receive the duties, with the 
additional or penal duties, in cases where goods are entered for 
duty at an undervalue, “with design to evade the duties there- 
upon, or any part thereof;” nor to inhibit the collector from 
prosecuting for the forfeiture of the goods, or their value. 

“The provision in the 66th section is intended to suppress 
fraud upon the revenue. ‘The other acts are designed to be 
auxiliary to the same purpose. There is no repugnance between 
the provisions ; and to construe the latter, as repealing the former, 
would be to construe provisions to aid in the detection of fraud 
in such a manner as to promote fraud, by cutting down provis- 
ions of a far more general and important character, and essen- 
tial to the security of the revenue.” Wood v. The United 
States, 16 Pet. 365, 366. 





Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error to the circuit court of the United States 
for the eastern district of Louisiana. 

A libel of information was filed in the district court, by the 
collector of the port of New Orleans, on behalf of himself and 
the United States, for the condemnation and forfeiture of sixty- 
seven packages of goods, on account of an alleged fraud upon 
the revenue, charging, among other things, in the information, 
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that the goods were entered at the custom- house t upon the pro- 
duction of an invoice, in which they were invoiced at a less 
sum than the actual cost thereof at the place of exportation, 
with a design to evade the duties. 

On the trial, after evidence was given on the part of the 
libellants tending to prove the facts charged in the information, 
the court charged the jury, that the 66th section of the duty 
act of 1799 was repealed by force of subsequent statutes, 
and that, at present, there was no law in existence providing 
for a forfeiture of the goods for the causes set forth in the libel. 
The jury found, ac cordingly, for the claimant. 

This ruling was carrie id up on error to the circuit court, where 
the judgment was affirmed. 

The 66th section of the act of 1799, so far as it is material 
in the case, is as follows: — 

“ That if any goods, wares, or merchandise, of which entry 
shall have been made in the office of a collector, shall not be 
invoiced according to the actual cost thereof at the place of 
exportation, with design to evade the duties thereupon, or any 
part thereof, all such goods, &c., or the value thereof, to be re- 
covered of the person making the entry, shall be forfeited.” 

It was held, in the case of Wood against the United States, 
16 Pet. 342, which was an information founded upon this 
section, that it was then in force, and the property there seized 
was condemned under it. ‘The goods in that case had been 
entered at the custom-house in 1839 and 1840. The duty act 
of 1842, which has since been passed, is supposed to operate a 
repeal of the section, by implication. 

The 19th section of that act is mainly relied on, which is as 
follows :— 

“ That if any person shall knowingly and wilfully, with intent 
to defraud the revenue of the United States, smuggle or clan- 
destinely introduce into the United States, any goods, &c., sub- 
ject to duty by law, and which should have been invoiced, 
without paying or accounting for the duty, or shall make out, or 
pass, or attempt to pass, through the custom-house, any false, 
forged, or fraudulent invoice, every such person, his, her, or their 
aiders and abettors, shall be deemed guilty of misdemeanor, 
&c., punishable by fine and imprisonment.” 

The invoice mentioned in the two sections (the 66th and 19th) 
is a very important document in the entry and passing of goods 
at the custom-house. 

The 36th section of the act of 1799 made it the duty of the 
person making the entry to produce to the collector the original 
invoice, in the same state in which it was received; and also, 
to make oath that it was the true, genuine, and only invoice re- 
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ceived, and was in the actual state in which it was received, and 
that the deponent did not know of any other invoice or account 
of the goods different from that produced. And the Ist section 
of the duty act of 1818 further provided, that no goods subject 
to duty should be admitted to entry, unless the original invoice 
of the same was presented to the collector. The same provision 
is found in the Ist section of the act of 1823. 

The 4th section of the last act also prescribes the oath sub- 
stantially like the one in the act of 1799, above referred to, 
except somewhat enlarged. 

The 4th section of the act of 1830, in the case of goods sub- 
ject to duty, provided, that if any package should be found to 
contain an article not described in the invoice, the same should 
be forfeited. This provision is modified by the 21st section of 
the act of 1842, which saves the forfeiture, if the appraisers shall 
be of opinion that the omission in the invoice was not with a 
fraudulent design. 

This brief reference to the several acts is sufficient to show 
the great importance attached to this document, in securing the 
collection of the proper duties upon foreign importations, and 
the great care that has been taken to insure the production to 
the collector of the true, genuine, original one, and that it should 
be in the actual state and condition in which it was received by 
the owne7, consignee, or agent making the entry. 

Now, the 66th section of the act of 1799, dealing with this 
document, forfeits the goods of the party entered at the custom- 
house, “if not invoiced according to the actual cost thereof at 
the place of exportation, with a design to evade the duties.” 

The 19th section of the act of 1842 subjects the party to a 
misdemeanor, and punishable as such, concerned in making an 
entry, who, with intent to defraud the revenue, “ shall make out, 
or pass, or attempt to pass, through the custom-house, any false, 
forged, or fraudulent invoice.” 

‘The former section has reference to the invoice so far as ma- 
terial to determine the forfeiture, simply with a view to the actual 
cost of the article at the place of exportation, without regard to 
the question whether the document itself is the true and genuine 
one or not. If the goods described in the invoice are invoiced 
under the cost value, with the design stated, the forfeiture takes 
place. The object is to prevent frauds upon the revenue in 
passing goods through the custom-house, by means of this 
device, at an undervaluation. 

The latter provision is different, and has reference to the 
frauds that may be committed in passing or attempting to pass 
the goods upon the production of invoices not genuine ; not the 
true, original invoices, but those made out for the occasion’ 
with a design to impose upon the collector and other officers. 
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The acts of 1799 and 1823 sought to pre vent this species of 
fraud, by requiring the production of the original invoice, with the 
oath of the party superadded, that it was the true, genuine, and 
the only one received, and in the actual state in which it was re- 
ceived. This, although the party was subjected to the penalty 
of perjury, in case of false swearing, seems not to have afforded 
the necessary protection; and the present provision, for the first 
time, has been enacted, subjecting the person to a misdemeanor 
who shall, with intent to defraud the revenue, “make out or 
pass, or attempt to pass, through the custom-house any false, 
forged, or fraudulent invoice,” manifestly directed against the 
production and use of simulated invoices, and those fraudulently 
made up for the purpose of imposing upon the officers in making 
the entry. 

The whole scope of the section confirms this view. It first 
makes the smuggling of dutiable goods into the country a mis- 
demeanor; and, secondly, the passing or attempt to pass them 
through the custom-house, with intent to defraud the revenue, 
by means of false, forged, or fraudulent invoices; the latter is an 
offence which, in effect and result, is very much akin to that of 
smuggling, except done under color of conformity to the law 
and regulations of the customs. 

In the interpretation of our system of revenue laws, which is 
very complicated, and contains numerous provisions to guard 
against frauds by the importers, this court has not been disposed 
to apply with strictness the rule which repeals a prior statute by 
implication, where a subsequent one has made provision upon 
the same subject, and differing in some respect from the former, 
but have been inclined to uphold both, unless the repugnancy 
is clear and positive, so as to leave no doubt as to the intent of 
congress ; especially in cases where the new law may have been 
auxiliary to and in aid of the old, for the purpose of more 
effectu: lly guarding against the fraud. This is the doctrine to 
be found in the case of Wood v. the United States, alre< ady re- 
ferred to, and in several subsequent cases. 3 How. 197; 16 Ib. "150. 

It has been supposed that the 8th section of the present act 
of 1846, which imposes an additional duty of twenty per centum 
for undervaluation, works a repeal of the 66th section of the 
act of 1799. But this provision has been part of the revenue 
system ever since the act of 1818, with the exception of a few 
years, and has never been understood to have the effect claimed. 
On the contrary, the section has been regarded as in force, and ; 
has been in practical operation during all this time, notwith- 
standing the imposition of other additional duty. It was so 
considered in the case of Wood v. The United States. This 
additional duty is imposed in case the appraised value exceeds 














94 SUPREME 


COURT. 








United States v. Sixty-seven ‘Peskages of Dry Goods. 





the invoice price of the goods ten per centum, irrespective of 
the question of fraudulent intent. Undoubtedly, if this addi- 
tional duty has been levied upon the goods by the government, 
it cannot forfeit them under the 66th section; but, if the collector 
is satisfied that the undervaluation in the invoice has been 
made with intent to evade the duties, instead of levying the 
additional duty, a forfeiture may be declared. It will be ob- 
served, also, that the forfeiture may be declared in cases of 
undervaluation where it is less than ten per centum of the in- 
voice price, provided the fraudulent design exists. 

We are satisfied that there is no provision in the act of 1542, 
or in any of the duty acts, operating as a repeal of the 66th 
section of the act of 1799, but that it still exists in full force 
and effect. ‘The judgment of the court below must therefore 
be reversed, and record remitted for further proceedings, in con- 
formity to this opinion. 


Mr. Justice CAMPBELL dissented. 

This court, in a series of cases arising upon a succession of 
frauds perpetrated by a combination of persons in England and 
this country, determined, that the 66th section of the act of 
1799, and the 4th section of the act of 1830, as modified by 
the 14th section of the act of 1832, were not repugnant, but 
formed a harmonious system for the prevention of frauds upon 
the revenue. 16 Pet. 342; 3 How. 211; 4 Ib. 242, 251. 

The system formed was: 1. By the act of 1799, if an in- 
voice contains goods that are undervalued with design to evade 
duties, the goods so undervalued are forfeited. 2. By the acts 
of 1830 and 1852, if a package or invoice is made up with in- 
tent to defraud the United States, the package or invoice thus 
made up is forfeited. 

The court in its opinions declared that the latter statutes 
apply only to the cases in which the fraudulent acts of the 
importer were discovered by the officers of the customs, in the 
opening and examination of the goods, in their transit through 
the custom-house ; while the act of 1799 applies to the case ot 
completed entries under false invoices, no matter when or where 
the detection took place, the suits were all for forfeitures where 
the goods had passed through the custom-house, with a regular 
entry and payment of duties, but upon false invoices, that is, 
importing on undervaluation. 

In these entries, “a true and original invoice ” was demanded 
by the collector, under the acts of congress then in force, and 
simulated and fraudulent invoices were punished, and upon 
which the assessment of duties was made. A true and original 
invoice, showing the first cost of the imports, formed the legal 
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basis for the estimate of the duties under these acts, and the 
production of this was the end which these enactments were 
designed to secure. 

The tariff act of 1842 (5 Stat. at Large, 548,) was adopted 
after these decisions. 

Its title signifies that its purpose, among other things, “ was to 
change and modify existing laws imposing duties on imports,” 
and all conflicting acts and parts of acts were expre ssly repealed. 
The frauds referred to in the cases cited, were acc omplishe d by 
false representations of the cost of the import, in the invoice, 
and the danger of agforfeiture for an undervaluation did not 
prevent them. 

The act of 1842 abolishes the “cost price at the place of 
exportation,” as the basis of the estimate of duties, but employs 
the “ market value,” or “ wholesale price,” and provides appraisers, 
who were to ascertain these without regard “to any invoice 
whatever.” ‘T'’o perform this office they were armed w ith i inquis- 
‘itorial powers, might call for merchants’ books, letters, invoices, 
and papers, and examine, as witnesses, the parties in interest. 
False swearing was punished with the forfeiture of the import, 
and as a perjury. 

Here, then, is the substitute for the invoice in the old system, 
in the ascertainment of the basis of the estimate, and these 
were the sanctions e mploye d to secure its integrity. 

The “true and original invoice” would, nevertheless, afford 
important evidence to ascertain the “market value,’ for, in a 
majority of cases, this would be the “ cost.” The production of 
the true invoice was still required in every entry. If the invoiced 
value differed from the appraised or market value, ten per centum, 
an additional penal duty now amounting to twenty per centum 
was exacted. ‘This was to compel a fair exhibition of a “ true 
invoice.” This duty is collected without suit, depends upon the 
single fact of a variation of ten per centum between the market 
and invoice price, and has proved a most efficient in: sgn to 
prevent fraud. Besides, the duty may be collected in goods at 
the invoice rate, and thus the undervaluation would Be corrected. 

Finally, “if any person shall, wilfully and with intent to de- 
fraud, make out, or pass, or attempt to pass through the custom- 
house, a false, forged, or fraudulent invoice, every such person, 
his aiders and abettors, shall be deemed guilty of a misdemeanor, 
and shall be fined in any sum not exceeding five thousand dol- 
lars, or imprisoned for a term of time not exceeding two years, 
one or both, at the discretion of the court.” (5 Stat. at Large, 
565, Sec. 19.) 

The invoice spoken of in this section of the act, is one which 
does not represent truly the facts the importer is bound to dis- 
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close at the date of his entry, and which are exhibited by an 
original and true invoice, and where the misrepresentation, 
whether by falsehood, forgery, or fraud, is with the design to 
evade the duties. It is admitted that this act provides for cases 
never before comprehended in any revenue law. For the attempt 
to defraud is punished as well as the consummate effort. The 
system of the act of 1842 is thus disclosed: It relies upon a 
home valuation made by public officers, upon evidence, instead 
of a representation of cost by the importer, as the basis of value 
in the assessment; and it provides, by forfeiture, and fine, and 
imprisonment, against the false testimonygof the importer. It 
compels the production of the original and true invoice, by a 
penal duty, by fine and imprisonment, and the power to take 
payment of duties in undervalued goods. 

There are, besides, provisions directed against smuggling. 
The act contains a selection from the various laws which had 
been passed by congress, whether in force or otherwise, and in- 
troduces new securities for the collection of the revenue. 

Every case provided for by the system first considered, is 
distinctly and efficiently provided for in the act of 1842. 

The principle applicable to such a state of facts is laid down 
by this court, in Norris v. Crocker, 13 How. 429. “ That where 
a new statute covers the whole subject-matter of an old one, 
adds offences, and prescribes different penalties for those enum- 
erated in the old law, that then the former statute is repealed by 
implication, as the two provisions cannot stand together ;” and 
that where “a recent statute covers every offence found in the 
former act,” and prescribes a new and different penalty, recover- 
able by indictment, “it is plainly repugnant.” 

The statement of the systems adopted at the different periods, 
will show that the importance of the 66th section of the act of 
1799 had ceased, and that the retention of it, as a cumulative 
penalty, would accomplish no good, and serve only to involve 
the government in litigation, that the revenue officers might claim 
the penalty. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the eastern dis- 
trict of Louisiana, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said circuit court in this cause be and 
the same is hereby reversed, and that this cause be and the 
same is hereby remanded to the said circuit court for further 
proceedings to be had therein in conformity to the opinion of 
this court. 
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United States v. Nine Cases of Silk Hats. 


Tue Unitep States, PLatntirrs IN ERROR, v. Ning Cases OF 
Sirk Hats. Paut Tricon, Crarmanr. 


The decision in the preceding case again affirmed. 


Tuis case was brought up, by writ of error, from the circuit 
court of the United States for the eastern district of Louisiana. 

[t was similar, in its circumstances, to the case of the United 
States v. Sixty-seven Packages of Dry Goods, and argued by Mr. 
Cushing, attorney-general, for the United States, at the same 
time. 


~ 

Mr. Justice NELSON delivered the opinion of the court. 

This was a libel of information, filed in the district court of 
the United States v. Nine Cases of Silk Hats, for condem- 
nation and forfeiture, on the allegation that the entry of the 
goods at the custom-house, was made upon an invoice, in which 
they were invoiced at a less sum than the actual cost at the 
place of exportation, with a design to evade the duties. 

After hearing the evidence, the court instructed the jury that 
the 66th section of the act of 1799, which imposed a forfeiture 
of the goods in question, had been repealed, and was not in 
force at the time of the entry at the customs; and gave judg- 
ment for the claimant. On a writ of error to the circuit court, 
this judgment was affirmed. 

For the reasons given in the case of the United States v. 
Sixty-seven Packages of Dry Goods, the judgment must be re- 
versed, and the record remitted to the court below for further 
proceedings, in conformity to the opinion of this court. 


Mr. Justice CAMPBELL dissented. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
eastern district of Louisiana, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said circuit court in this 
cause be and the same is hereby reversed, and that this cause 
be and the same is hereby remanded to the said circuit court 
for further proceedings to be had therein in conformity to the 
opinion of this court. 
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Tue Unitep States, PLAIntTiFrFs IN ERROR, v. OnE PackacE 
or Mercuanpise. Lion, Pinsarp, anp Co., CLAIMANTs. 


The decision in the two preceding cases again affirmed. 


Tus case was brought up, by writ of error, from the circuit 
court of the United States for the eastern district of Louisiana. 

It was similar, in its circumstances, to the case of the United 
States v. Sixty-seven Packages of Dry Goods, and was argued 
by Mr. Cushing, attorney-general, at the same time. 


Mr. Justice NELSON delivered the opinion of the court. 

The libel of information was filed, in this case, in the district 
court of the United States for the eastern district of Louisiana, 
for the condemnation and forfeiture of one package of goods ; 
the entry, as charged, having been made upon an invoice in 
which the goods were invoiced under their actual cost value 
at the place of exportation, with a design to defraud the duties. 
After the evidence was heard, the jury, under the instructions, 
found a verdict for the plaintiffs. 

The court afterwards arrested the judgment for the plaintiffs, 
and directed a judgment for the claimants, on the ground that 
the 66th section of the act of 1799 had been repealed; which 
judgment was affirmed, on error, by the circuit court. 

For the reason given in the case of the United States v. Sixty- 
seven Packages of Dry Goods, the judgment below must be 
reversed, and the record remitted to the court for further pro- 
ceedings, in conformity to the opinion of this court. 


Mr. Justice CAMPBELL dissented. 
Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the eastern 
district of Louisiana, and was argued by counsel. On consider- 
ation whereof, it is now here ordered and adjudged by this 
court, that the jadgment of the said circuit court in this cause 
be and the same is hereby reversed, and that this cause be and 
the same is hereby remanded to the said circuit court for further 
proceedings to be had therein in conformity to the opinion of 
this court. 
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The United States v. One Case of Clocks. 


Tue Unitep Srates, PLaInrirrs IN ERROR, v. OnE Case OF 
Ciocks. Lion, Pinsarp, anp Co., CLAIMANTS. 
? ’ ? 


The decision in the three preceding cases again affirmed. 


Tus case was brought up, by writ of error, from the circuit 
court of the United States for the eastern district of Louisiana. 

It was similar, in its circumstances, to the case of The United 
States v. Sixty-seven Packages of Dry Goods, and was argued 
by Mr. Cushing, attorney-general, at the same time. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a libel of information, filed in the district court of the 
United States for the eastern district of Louisiana, for the con- 
demnation and forfeiture of one case of clocks, for entry of goods 
upon an invoice, in which the goods were invoiced at a sum less 
than the actual cost value at the place of exportation, with a 
design to evade the duties. 

The jury found a verdict for the plaintiff, upon which a judg- 
ment was-rendered; but, afterwards, the court arrested and set 
aside the judgment, and gave judgment for the claimants, dis- 
missing the libel, which was affirmed on error in the circuit 
court. 

For the reasons given in the case of The United States v. 
Sixty-seven Packages of Dry Goods, the judgment of the court 
below must be reversed, and the record remitted for further pro- 
ceedings, in conformity to the opinion of this court. 


Mr. Justice CAMPBELL dissented. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the eastern dis- 
trict of Louisiana, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said circuit court in this cause be and 
the same is hereby remanded to the said circuit court for fur- 
ther proceedings to be had therein in conformity to the opinion 
of this court. 
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AvexanpeR M. Lawrence anp Otuers, CLAIMANTS OF THE 
Suiep Hornet, ApreLtants, v. CuHartes Minturn. 


A consignee of goods has a right, in his own name, to libel a vessel for their non- 
delivery, unless there is something to show that he had no interest in them. The 
presumption is, that he had an interest, and to defeat the right to sue, in his own 
name, this presumption must be rebutted by proof. 

In the present case, there is no such proof. 

The goods being thrown overboard, the facts in this case show that the jettison was 
justifiable, and the loss oceasioned ” the perils of the sea. 

The nature of the contract explained between the master and owner of a vessel and 
the shipper, where the latter knows that the articles shipped are to be carried upon 
the deck, and the cases upon this subject examined. 

In this case, the evidence shows that there was no want of due diligence and skill, 
either in the construction of the vessel or the stowage of the cargo. 


Tis was an appeal from a decree of the district court of the 
United States for the northern district of California, sitting in 
admiralty. Minturn libelled The Hornet, for the non-delivery of 
two steam-boilers and chimneys, shipped on board of that vessel 
in the port of New York, and consigned to the libellant. 

Alexander M. Lawrence and seven others intervened, as claim- 
ants, and after a hearing upon the pleadings and proofs, the dis- 
trict judge decreed that the libellant should recover $25,275, and 
costs. From this decree the claimants appealed to this court. 

The case is stated in the opinion of the court. 


It was argued by Mr. Cutting, for the appellants, and by Mr. 
Lord, for the appellees. 


Mr. Cutting, before stating the points of law which arose in 
the case, examined the evide: nce, from which he contended that 
the following positions were established : — 

1. That the ship Hornet was as good a ship as sailed out of 
the port of New York, at the time she commenced this voyage, 
and as well qualified as any vessel of her size to carry the boil- 
ers in the manner in which they were shipped. 

2. That the contract of affreightment was, that the boilers 
should be carried on deck, in the manner in which they were 
carried. 

3. That the boilers were stowed, and secured in that position, 
in the best and safest manner; and that the residue of the cargo 
was well stowed with regard to carrying the boilers on deck. 
She was in good sailing trim, and steered very well. 

4. That in the judgment of all the experienced navigators 
who have testified on this subject, without a dissenting voice, 
the ship was, at the time of leaving the port of New York, capa- 
ble of carrying the boilers, as a deck load, to San Francisco. 
That the shipper and his agents assented to, and acquiesced in, 




















DECEMBER TERM, 1854. 101 





Lawrence et al. v. Minturn. 
that judgment. And no evidence has been furnished that any 
person entertained, much less expressed, a doubt of the success 
of the voyage. 

®. That it would not have been possible to carry the boilers 
to San Francisco, or to have retained them longer on the ship, 
consistently with the safety of the lives of those on board. 

The experience acquired in the first storm clearly established 
this. 

That the boilers were thrown overboard as soon as it was 
practicable, after the ship encountered the gale. 

That this jettison was with due deliberation, and an act 
of necessity. 

That the ship-owners were not guilty of any negligence, 
even the slightest, either in undertaking to transport these goods 
on deck, or in the construction, equipment, or navigation of the 
ship, or in the stowage of these goods, or in the manner of stow- 
age of the rest of the cargo in reference to these goods, or in the 
quantity of cargo taken in below deck. 


Points of Law. 


I. ‘The libellant had no right, merely as consignee, to institute 
this action in his own name. 

Il. The boilers were lost by one of the excepted perils, even 
if the ship be held to its responsibility as a common carrier. 

1. The carrier is not re apenas for the loss by jettison of © 
goods laden on deck with the assent of the shipper, when such 
jettison is necessary to save the vessel and the crew. Gould v. 
Oliver, 4 Bing. N. C. 142, per Tindal, C. J.; Case cited by 
Coke, in Bird v. romania 2 Bulst. 280; Approved Sto. on Bail. 
§ 531; Mouse’s Case, 12 Coke, 63; Gillett v. Ellis, 11 Ill. R. 
579; Johnston v. "C rane, 1 Kerr. 356 (New Brunswick Rep.) ; 
Smith v. Wright, 1 age R. 43, and note (a,) 45; Crosby ~. 
Fitch, 12 Conn. 419, 420; Da Costa v. Edmunds, 4 Camp. 
142. 

2. The loss occurred by dangers of the seas, within the mean- 
ing of the bill of lading. ‘The gale of the 26th and 27th of 
August, was a severe gale, accompanied by a very heavy cross 
sea, which strained the ship, opened her seams, and caused her 
to leak badly; under these circumstances the weight of the 
boilers caused the decks to settle, and jeoparded the safety of 
the vessel. Although she was capable of withstanding ordinary 
weather, it was manifest that she could not outlive another 
gale. 

The loss could not have been guarded against, or fereseen 
by any ordinary exertion of human prudence or skill. The 
9* 
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shipper and the ship-owners, in this respect, concurred in the 
judgment that the ship was capable of carrying this extraordi- 
nary deck load, and all proper precautions were adopted, in order 
to insure its safety. 

4. The circumstance that human agency intervened to cast 
the boilers into the sea, makes it none the less a loss by perils 
of the seas. Hagedorn v. Whitmore, 1 Stark. 157; Barton v. 
Wolliford, Comb. 56; Gillett v. Ellis, 11 Ill. 579; Smith v. 
Scott, 4 Taunt. 126. 

III. The shipper having contracted for the shipment of the 
boilers on deck, cannot, in the absence of fault or negligence in 
the carrier, recover for a loss by perils incident to that mode of 
transportation. Gould v. Oliver, Tindal, C. J., 4 Bing. N. C. 
142; Baxter v. Lel: and, Blatch. R. 526; Clark v. Barndwell, 
12 How. 272, 281-2; Shackleford v. Norton, 9 Louisa. R. 33, 
39; Angell Car. §§ ois, 217. 

It was by one of that class of perils that the boilers were 
lost. 

IV. The ship-owners were not common carriers as to these 
goods ; they were special bailees under a particular contract, 
and in respect to this transaction, are to be treated as private 
carriers, who incur no responsibility beyond that of an ordinary 
bailee for hire. ‘They are answerable only for misconduct or 
negligence, or the want of that diligence which prudent men 
commonly take of their own goods. Special Contract, 5, 66 ; 
N.J. S. Nav. Co. v. Merchants’ Bank, 6 How. 344, 382; Citi- 
zens’ Bank v. Nantucket Steamboat Co. 2 Sto. R. 16, 34, 36; 
Allen v. Sewall, 6 Wend. 335, 355, 364; Wells v. The Steam 
Navigation Co. 2 Comstock R. 208; Edwards v. Sherratt, 
| East. R. 604, 611; Thomas v. Prov. and Bos. R. R. Co. 
10 Mete. 472; ‘Angell on Car. §§ 45, 46, 54, 89; Sto. on Bail. 
§ 442. 

V. The ship-owners did not warrant or insure that the ship 
should be competent to carry the boilers on her deck to San 
Francisco. 

VI. The libel does not aver unseaworthiness, incapacity, or 
fault of the ship, or any improper stowage of cargo, or any 
overloading of the ship; and on the contrary it alleges the 
failure to delive r, to have been caused solely by the mere care- 
lessness, unskilfulness, and misconduct of the master and 
mariners. ‘The proofs and the right to recover must be con- 
— to the allegations. 1 Car. and Payne, 251; Houseman 

. Schooner North Carolina, 15 Pet. 50. 

This objection was taken at the trial, but the court ruled, that 
if the foss was occasioned by the overloading of the ship, proof 
might be given of that fact, and the libel sustained. Even if 
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this ruling was correct, no proof of the vessel being overloaded 
was given; nor was she overloaded. ‘The lading of the boilers 
on deck made the ship uneasy; but it was the shipper, and 
not the master and mariners, who caused them to be placed 
there, and the latter cannot be charged with carelessness, unskil- 
fulness, or misconduct, on that account. 


Vil. The damages decreed to the libellant are excessive. 


Mr. Lord, for the appellee, stated the libel, and then said, 

The ship, in answer, sets up two matters in defence : — 

1. ‘That the shipper, in making the freighting contract, deceived 
the agents of the ship, by representing the weight at about forty 
tons, when, in fact, it is alleged to have exceeded fifty tons, in 
the shipper’s knowledge, on which representation the agents 
relied. 

2. That the ship having sailed from New York, on the 23d 
August, 1851, experienced a storm at sea, near the edge of the 
Gulf Stream, on the 26th of August, in which the ship labored 
severely; the gale continued twenty-four hours ; the ship was 
very uneasy tinder her deck load, and on the 29th August, con- 
sidering the ship in danger, and she leaking badly, the master 
determined, after the gale was over, to throw over the deck 
load, to avoid the dangers which might arise in the next gale 
which might occur. And that, on the 6th of September, the 
preparations were begun for throwing over the steam machinery, 
which was accomplished by the 12th September. She after- 
wards experienced the Equinoctial gale, commencing Septem- 
ber 17th, and continuing until the 26th, in which the ship, if 
she had not been relieved of her deck load, would, it is averred, 
have foundered at sea, or leaked so as to damage all the cargo. 


Points. 


First Point. As to the pretended misrepresentation, no stress 
appears to have been laid on it in the court below. In fact, the 
freight contract was made on the 19th July, 1851, while the 
machinery in question was in the course of construction, and 
its weight unknown to the libellant. It was made by Cunning- 
ham, Belknap, and Co., and finished between the 1st and 19th 
August. 

Second Point. The next question involved is, whether the 
jettison was owing to the perils excepted in the carrier’s engage- 
ment, namely: dangers of the sea, fire, and collision. The 
two latter are to be laid out of view, as having no bearing on 
the case; and the only question is, whether the jettison was 
caused by dangers of the sea. 
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1. The contract of the carrier in its nature requires the utmost 
care and diligence on his part, and also a ship fit and capable 
of performing the engagement, unless defeated in so doing by 
vis major. Although perils of the sea be the immediate cause, 
still, they are not within the exception, unless they have been 
encountered after all the obligation of the carrier has been per- 
formed. ‘Thus, if badly stowed, and thereby exposed to sea 
perils in a storm, or if the ship be unfit for the voyage, the 
occurrence of sea accident to cargo thus exposed to them, 
will not discharge the carrier. 

As the obligation of the carrier is, by his own contract, he 
would be liable on the principles of law, notwithstanding all 
accidents, unless he had expressly excepted them. And the 
exception is not to be enlarged by implication. See Spence v. 
Chodwick, 10 Adol. and Ellis, N. 8. Rep. 517, where the law is re- 
viewed. 

2. Loading a ship beyond her capacity is a matter at the 
charge of the carrier. His contract warrants her ability to 
perform the voyage in safety, so far as that depends on the ship. 
Secret defects are at his risk, and not at that of the shipper. 
He is to determine the quantity of cargo she can safely carry. 
He alone can be presumed to know her capabilities, defects, and 
weaknesses. It is his instrument for performing his contract, 
and as he gains by its perfection, he must suffer by its imper- 
fection. 

3. Indeed, it seems scarcely reasonable to pretend, that where 
the subject is exposed to the sea, as a cause of danger, it can be 
said to suffer from that, when it was not prepared to meet it: 
and suffers only from the defective, unskilful, careless, or in- 
sufficient means adopted to guard against the danger. 

4. It must therefore be judged, that overloading, or improperly 
loading a ship, takes away the exception of the bill of lading, 
especially if the damage to cargo arises from it. 

Now, overloading and improperly loading have reference to 
the capabilities of the ship, whether old or new, well built or 
badly built, staunch or weak, in relation to the cargo which is 
engaged to be carried, and the place where it is to be placed. 
All these are matters within the engagement of the carrier, and 
are to be carried out by him. 

5. And the burden lies on him to excuse himself, by showing 
that the damage arose without his fault and by the excepted 
peril, ‘The shipper commits his goods to the carrier’s care, he is 
not present during the voyage, he cannot detect secret faults or 
neglects, and is in no equality with the carrier, as to proving the 
cause of the loss. The law throws the burden of making out 

the whole excuse on the carrier. 
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Third Point. Has the carrier, in this case, shown the jettison 
within the exception, as thus expounded? Has the ship met 
the storms and gales to be expected on her voyage, with suit- 
able fitness to meet them, so far as her own carrying qualities 
and a reasonable loading are involved ? 

‘The evidence may be classed into that which relates: 1. To 
the commencement of the voyage. 2. To the conduct of the 
ship before jettison. 3. ‘To her conduct afterwards; from all 
which it will appear that the ship-owner loaded her too heavily. 
The evidence of the claimant’s witnesses alone will be cited. 


Mr. Lord then examined the evidence. 


Fourth Point. The libel is properly brought in the name of 
Charles Minturn, the consignee, to whom the delivery was to 
be made, and by whom the freight was to be paid. The bill 
of lading was a sufficient contract and title paper to him. 


Mr. Justice CURTIS delivered the opinion of the court. 

This is an appeal from a decree of the district court of the 
United States for the northern district of California, sitting in 
admiralty. The appellee filed his libel in that court, against the 
ship Hornet, for the non-delivery of two steam-boilers and 
chimneys, shipped on board that vessel in the port of New York, 
and consigned to the libellant. 

The appellants intervened, as owners of the ship, and, upon 
the pleadings and proofs, the district court made a decree in favor 
of the libellant. The claimants appealed. 

The first question to be determined on the appeal is, whether 
the libellant had a right to sue in his own name. ‘The facts 
bearing on this question are, that on the nineteenth day of July, 
1851, Edward Minturn, at New York, made a contract with the 
agent of the ship Hornet, which was reduced to writing, 
follows :— 

Memorandum of agreement to ship on board the ship Hornet, 
by Edward Minturn, Esq., two boilers, two chimneys or steam- 
chests, smoke-pipes in sheets, and some grate bars, in all about 
forty tons weight, from this port to San Francisco, California, for 
the sum of forty-five hundred dollars, with five per cent. primage : 
the whole to go on deck, except the grate-bars and sheet-iron 
for smoke-pipe. It is understood that the shipper is to put them 
on the deck of the vessel at his expense, and the ship is to dis- 
charge them as soon as convenient, and they are to be received 
at Cunningham’s wharf, in San Francisco, without other than 
the ordinary charge per day for discharging. It is further un- 
derstood that the said boilers are to be ready to go on board the 
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vessel on the ninth day of Augest, or as soon thereafter as the 
ship may require them, giving shipper two days’ notice thereof. 
(Signed) Epwarp Minturn. 
E. B. Surron, 
Agent for ship Hornet. 

It appeared that the boilers and chimneys were manufactured 
in New York, upon an order given by James Cunningham ; 
that they were intended for the steamer Senator, a boat then in 
California ; that James Cunningham and Edward Minturn were 
part owners of The Senator, and that they paid the makers for 
these articles. The bill of lading was as follows: 

210. Shipped, in good order and well-conditioned, by Edward 
Minturn, on board the ship called The Hornet, whereof Lawrence 
is master, now lying in the port of New York, and bound for 
San Francisco, € ‘alifornia, to say: two boilers, and two steam- 
chimneys for A eight pieces sheet-iron work, three pieces 
pipe, one band, two hundred and four grate-bars, sixteen grate- 
bar bearers, eight boiler bearers, six man-hole plates, eight boiler 
doors, one bundle (four) bolts, two boxes; the whole to be dis- 
charged as soon as convenient, and to be received at Cun- 
ningham’s wharf, in San Francisco, without other than the usual 
or ordinary charge for disc charging per day; being marked and 
numbered as in the margin. 
Freight - - -$4,500 00 
SD percent. primage 225 00 





| Goods to be delivered at the 
'vessel’s tackles when ready to 
‘be delivered. Not accounta- 
‘ble for breakage, leakage, or 
‘rust; freight payable before 
delivery, if required ; and are 
‘to be delivered, in like order 
and condition, at the port of 
‘San Francisco, (the dangers 
of the seas, fire, and collision only excepted,) unto Charles Min- 
turn, or to his assigns, he or they paying — for the said 
boilers, steam-c himne ys, and other iron work, forty-five hundred 
dollars, with five per cent. primage, and average accustomed. 
In witness whereof the master or purser of the said vessel 
hath affirmed to four bills of lading, all of this tenor and 
date, one of which being accomplished, the others to stand void. 
Dated in New York, ‘the 19th day of August, 1851. 
(Signed) Witiiam W. Lawrence. 


Upon the proofs, we are of opinion that the libellant had a 
right to sue the carrier in his own name. He is the consignee 
named in the bill of lading; and, in the absence of evidence to 
control the effect of that document, the property is presumed to 
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be in him. In Evans v. Wiel tt, 1 ry Raymond, 271, it 
laid down that “if goods, by bill of lading, are consigned to A, 
A is the owner, and must bring the action against the master 
of the ship if they are lost; but if the bill be special, to be de- 
livered to A, * the use of B, B ought to bring the action.” 

Whether it be strictly correct to aflirm that in the case first 
put, A shall have a right of action against the carrier, though in 
point of fact he be only an agent for the consignor, has been 
much controverted. In Grifhith v. Ingledew, 6 S. and R. 429, 
goods were shipped by A for his own account and risk, but 
deliverable under the bill of lading to B or his assigns. ‘The 
previous decisions were examined with great care. ‘There was 
a difference of opinion on the bench, Mr. Justice Gibson dis- 
senting; but the majority of the court held, that by force of the 
bill of lading the legal title was in the consignee, and he could 
maintain the action. 

Since that decision was made, the question has been much 
discussed, both in this country and in England. It is not easy 
to reconcile the decisions. We shall not attempt todo so here ; 
the case does not require it. For, if we take the rule to be that 
an action against the carrier cannot be brought by a consignee 
who has no beneficial interest in the goods, it still remains true, 
that a presumption of such an interest in the consignee arises 
from a bill of lading which makes the goods deliverable to him 
or his assigns. ‘This is admitted in the cases in which it has 
been held that the consignee had not the right of action or was 
not liable for the freight. Coleman v. Lambe rt, 5 M. & W. 
502; Wright v. Snell, 5 B. and Ald. 350; Chandler v. Spraigue, 
5 Met. 306. 

In Grove v. Brien et al. 8 How. 439, this court said: “ The 
effect of a consignment of goods generally is to vest the property 
in the consignee ;” and though it is also there declared that this 
effect may be controlled by special clauses in the bill of lading, 
or by evidence aliunde, yet the general effect of a bill of lading 
to raise a presumption of property in goods in him to whom it 
makes them deliverable, is conceded. 

This is in accordance with the rule given in Abbott on Ship- 
ping, pages 415, 416. 

Such being the presumption arising from the bill of lading, 
we do not find it to be controlled by any proof in this case. It 
does appear that Edward Minturn and James Cunningham 
were part owners of The Senator, for which boat these boilers 
and chimneys were intended, and that they contracted with the 
makers of the articles and paid for them, and that Edward Min- 
turn shipped them in New York. But all this leaves open the 
question, whether the libellant was not the managing owner 
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and ship’s husband of The Se nator, residing i in California, where 
that boat was employed, attending to its repairs and supplies, 
for the joint account of himself and the other owners. Indeed, 
the testimony of Squire, an agent of the libellant, in the absence 
of all other evidence, tends to prove that such was the fact ; ra 
he speaks of himself as acting for the libellant in reference t 

the management of The Senator, and says that, her boilers being 
worn out, an order was sent out to obtain new ones, to replace 
the old. We understand this order to have been given by the 
libellant, for the boilers now in question. 

Considering the burden of proof to have been on the respon- 
dents to displace the prima facie right of action of the consignee, 
arising from the bill of lading; that for aught he has shown, 
and upon the proof, we may conclude that the consignee ordered 
these articles as managing owner of The Senator ; and that if so, 
he, as consignee and managing owner, might sustain the libel 
in his own name; this objection to the decree must be over- 
ruled. 

The next inquiry is, whether the failure to deliver the boilers 
and chimneys is justified ? 

The Hornet sailed from New York, on the 23d of August, 
1851, having these articles on deck. On the 5th of September 
the chimneys, and on the 12th of September the boilers, were 
thrown overboard. 

Two questions arise :— 

1. Was the jettison necessarily made for the common safety ? 
and, if so, 

2. Was the necessity attributable to any, and what, fault on 
the part of the master or the vessel ? 

The material facts upon which the first of these questions 
depends, are, that ‘The Hornet was a clipper-ship of about six- 
teen hundred tons burden, built at New York, in the years 1850 
and 1851, of the best materials in use for first-class ships at that 
port. She had a cargo under deck, and the weight of these 
boilers and chimneys on deck was somewhat over thirty-one 
tons. The height of each of the boilers, above the deck at the 
forward end, when stowed, was about twelve feet. The steam- 
chimneys were between five and six feet in diameter, and besides 
these there was a piece of steam-pipe weighing 667 pounds. 
The ship sailed on the 23d of August, and on entering the gulf 
stream encountered rather heavy weather and a cross-sea. ‘I'he 
performance of the vessel in this sea was found to be bad. On 
the 26th a gale came on from the south, veering to the northwest, 
and lasted until the night of the 27th. 

Though this gale was not of uncommon severity, it raised a 
heavy cross-sea. ‘The effect of this sea was to cause the ship 
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to roll down to leeward, so as Si tale ! in water over her rail ; 

she rose very slowly and then rolled over to windward, straining 
and laboring in a manner described by the witnesses as very un- 
usual. She would not mind her helm, but would fall off; she 
would settle down aft and take in water over her stern, and 
plunged heavily forward. At sundown on the 27th, the wind 
lulled and the sea became more smooth. It was found during 
and immediately after the gale, that the ship was very severely 
strained, so as to open some wood-ends aft, one half to three 
quarters of an inch, and her water-way seam half an inch, and 
that other injuries, of an alarming character, had been received. 
The master then held a consultation with his officers, and drew 
up the following protest : — 

August 29, 1851, latitude 31° 0’ N., longitude 61° 5° W. 

At sea, on board ship Hornet, of New York, William W. 
Lawrence, master, bound from New York to San Francisco, 
California. 

We, the undersigned, master, officers, and mariners of the ship 
Hornet, of New York, do, after mature and serious deliberation, 
enter this solemn protest: That on the 26th day of August, 
1851, the ship Hornet being then in or about the longitude of 
49° W., latitude 37° N., experienced a gale of wind from 
south, veering to N. W.; and that during said gale, which lasted 
until the night of the 27th of August, the weight of the deck 
load, consisting of two boilers, with farnac es attached, and two 
steam-chimneys, (the whole supposed to be of the weight of 
forty tons, or thereabouts,) did cause the ship to labor very hard, 
rolling gunwale deep, shipping large bodies of water, straining 
the ship in her upper works and decks, causing the ship to leak 
badly, and her pumps constantly worked, placing our lives, ship, 
and cargo, in imminent peril for their safety. We, now, there- 
fore, do most seriously and solemnly assert, that for the future 
preservation of the ship, and thereby our lives and cargo, the 
said boilers, furnaces, and chimneys are unsafe on the decks, 
and for the safety of the whole should be thrown overboard as 
soon as possible, the weather and sea permitting. 

In testimony whereof to the above, we hereby subscribe our 
respective names. 

This protest was signed by all the officers and by such of the 
crew as could write, and its substantial facts are testified to by 
the master and officers who were examined in the cause, in such 
a manner as to satisfy us of their truth. 

Upon these facts, we have come to the conclusion that the 
jettison was necessary for the common safety. 

The nature of the case imposes on the master the duty, and 
clothes him with the power, to judge and determine upon the 
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facts before him, whether a jettison be necessary. He derives 

this authority from the implied consent of all concerned in the 
common adventure. The obligation of the owners is to appoint 
a competent master, having reasonable skill and judgment, and 
courage; and they are liable, if through his failure to possess or 
exert these qualities, in any emergency, the interest of the ship- 
pers is prejudiced. But they do not contract for his infallibility, 
nor that he shall do, in an emergency, precisely what, after the 
event, others may think would have been best. 

If he was a competent master; if an emergency actually ex- 
isted calling for a decision, whether to make a jettison of a part 
of the cargo; if he appears to have arrived at his decision with 
due deliberation, by a fair exercise of his skill and discretion, 
with no unreasonable timidity, and with an honest intent to do 
his duty, the jettison is lawful. It will be deemed to have been 
necessary for the common safety, because the person to whom 
the law has intrusted authority to decide upon and make it, 
has duly exercised that authority. 

Applying these principles to the case before us, we find no 
reason to doubt that this jettison was thus necessary. _ It is true, 
that when it was actually made, the sea was smooth, and the 
ship in no immediate danger. But it satisfactorily appears, that 
these boilers and chimneys could not be thrown overboard, 
without the greatest risk, when there was any considerable sea. 
To require de ‘lay until a storm, would be, in effect, to prohibit the 
sacrifice. Precaution against dangers, which are certain to 
occur, is surely proper. ‘That they must experience gales and 
heavy seas at that season, in that voyage, was so nearly certain, 
that it was not unreasonable to act on the assumption that they 
would occur, and prepare the ship to encounter them while in a 
smooth sea, when alone they could do so. 

We find the conduct of the master and crew in making the 
jettison to have been lawful, and the remaining inquiry is, 
whether the necessity for it is to be attributed to any fault on 
the part of the master or owners. 

. The libel alleges the loss of the goods to have been “ through 
the mere carelessness, unskilfulness, and misconduct of the said 
master, his mariners, and servants.” 

We were at first inclined to the opinion that this allegation 
is not broad enough to put in issue what the libellants have at 
the hearing much relied on, and what we think is the main 
question in this part of the case; the sufficiency of the ship to 

carry this cargo. It is, no doubt, the general rule, that the 
owner warrants his ship to be seaworthy for the voyage with 
the cargo contracted for. Buta breach of this implied contract 
of the owners does not amount to negligence, or want of skill 
of the master or mariners. 


























DECEMBER TERM, 1854. 111 


Lawrence et al. v. Minturn. 

There would be much difficulty, therefore, in maintaining, as 
a general proposition, that an allegation of negligence of the 
master would let the libellant in to prove unseaw orthiness of 
the vessel. 

But it must be observed that this libellant relies not on general 
unseaworthiness, but upon the fact that a vessel, staunch and 
sufficient to carry a cargo, was overloaded by this burden on 
the deck; and as the quantity of lading and the consequent 
trim and seaworthiness of a vessel are matters as to which the 
master is, generally speaking, bound to exercise his skill, and 
over which he is intrusted for the benefit of all concerned with 
a supervision, his failure to do so properly, is negligence, for 
which the owner may be liable. While, therefore, we have 
some difficulty in respect to the sufficiency of this allegation, 
we think it is such as necessarily leads us into the inquiry, 
whether the loss by jettison was occasioned by negligence of 
the master in overloading the ship. And as we find it extremely 
ditlicult, if not impossible, to distinguish between the obligation 
of the owners and master, in these particul: urs, We shall proceed 
to consider the question whether the case is one of culpable 
negligence, or is within the exception of perils of the seas con- 
tained in the bill of lading. 

‘There can be no doubt that a loss by a jettison, occasioned 
by a peril of the sea, is a loss by a peril of the sea. In that 
case the sea-peril is deemed the proximate cause of the loss. 
But if a jettison of a cargo becomes necessary in consequence 
of any fault or breach of contract by the master or owners, the 
jettison is attributable to that fault or breach of contract, and 
not to sea-peril, though that also may be present and enter into 
the case. ‘This distinction is familiar in the law of insurance. 
General Mut. Ins. Co. v. Sherwood, 14 How. 365, and cases 
there cited. 

In this case, did the necessity for the jettison arise from any 
fault or breach of contract by. the master or owners ? 

T'wo grounds are assumed by the libellant. The first is, that 
considering the great weight of these articles, resting upon a 
small part of the upper deck, sufficient means were not used to 
support the weight and stiffen the ship, so as to prevent the 
deck from being strained. 

‘This was a new ship, built of such materials, and so fastened 
and braced, as to be uncommonly strong. The owners employed 
a ship-carpenter, who had worked on the vessel when built, to 
do what he deemed necessary to support this unusual weight 
on the deck. He describes what was done. The master super- 
intended these alterations. He and the carpenter deemed them 
sufficient. They were both going to sea in the vessel, the one 
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as commander, the other as carpenter, and can hardly be sup 
posed to have omitted any thing which they thought necessary 
for safety. ‘lhe owners do not appear to have restricted them, 
in point of expenditure. We cannot avoid the conclusion that 
every thing was done which these men thought necessary ; and 
possessing, as they must be presumed to have done, competent 
skill in their respective occupations, they believed this part of 
the cargo was securely stowed, and fastened and stayed, to go 
safely on the voyage. In point of fact, however, after being 
subjected to the action of the sea in a storm, it was found the 
deck had settled. 

The second ground taken by the libellants is, that the ship 
was so overloaded, by the great weight of these articles on deck, 
as to be unseaworthy; and as the jettison was made to relieve 
the vessel from this condition, the owners are responsible for the 
loss. In part, at least, the same principles of law will be found 
applicable to both these grounds, and therefore we consider 
them together. 

The principal question, and it is one of much importance, 
is, What is the extent and operation of the implied contract of 
the owner, respecting the ability of his ship to carry a par- 
ticular deck load which he receives on board, under a contract 
that it shall be carried on deck, dangers of the seas excepted ? 

In general, the owner warrants the sufficiency of his vessel 
to carry the cargo put on board by the freighter, provided the 
vessel be not injured by a peril of the sea. Besides this, he 
contracts for the use of due care and skill in stowing the cargo 
and in navigating the vessel. 

But, in applying these rules to cargo on deck, some pecu- 
liar considerations must be borne in mind. 

This bill of lading declares that the property is to go on deck. 
It excepts perils of the seas. The exception must be construed 
with reference to the particular adventure, which the contract 
of affreightment shows was contemplated by the parties. Un- 
der this bill of lading the question is, not what in other circum- 
stances could be deemed a peril of the sea, but what is to be 
deemed such when operating on this vessel, with this deck 
load. If a very burdensome cargo, like iron, is taken on board, 
and heavy weather met with, and a jettison made, it would not 
be a ground of claim against the owner, that the weather 
encountered would not have been sufficient to justify a jettison 
if the cargo had been cotton. 

And when this freighter consented to place on the deck of 
this ship his boilers and chimneys, weighing upwards of thirty 
tons, not distributed about the deck, but lying in a small space, 
must he not be taken to have known that their necessary effect 
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might be to embarrass the sailing of the ship in a gale of wind, 
and cause her to labor in a heavy sea. ‘The grounds upon 
which the rights and obligations, as to contribution, of owners 
of cargo on deck, in case of jettison, have long rested, have an 
intimate connection with this question. Valin, lib. 3, tit. 8, 
art. 12, giving the reason of the rule, that goods jettisoned from 
the deck are not paid for in general average, but contribute if 
not thrown over, says: “The reason why articles on deck, 
thrown overboard or damaged, are not contributed for, is, that 
as they cannot but embarrass the working of the ship, the pre- 
sumption is, that they have been jettisoned before a full neces- 
sity for a jettison of cargo arose, and only because they hindered 
and confused the manceuvring of the vessel.” 

This has been still more clearly expressed by Locré, in his 
Commentary on the Code du Commerce Maritime, lib. 2, 
tit. 12, art.421. He says: “ Perhaps the common safety would 
not have made a jettison necessary if the lading had not been 
in contravention of rule, if it had not brought the dangers on 
the vessel, or contributed to enhance them.” Similar views 
have been taken by the most approved writers on the law of 
insurance, in this country and in England, and they have been 
applied in many cases Abbott on Shipping, 481, 490, and 
notes; 3 Kent’s Comm. 240; 2 Phillips on Ins. 71; 2 Arnold on 
Ins. 890. It was remarked by Lord Denman, in Milward v. 
Hibbert, 3 Ad. & El. N. S. 120, that the reason assigned by 
Valin, that goods on deck embarrassed the navigation of the 
ship, is not sufficient to form the basis of a universal rule, 
excluding goods on deck from the benefit of contribution ; 
because it may be that, in many cases, goods can best and 
most safely be stowed on deck; and th: it they may, in some 
cases, be so stowed as not to be in the way of the crew in their 
operations. ‘This may be true; but the point here is, not whether 
there may be cases in which the deck load does not embar- 
rass the navigation or increase the danger, but whether, in case 
it does so, the shipper who has consented to his goods being 
placed on deck, under a special contract, and not pursuant to 
any general custom, which might be evidence of the safety of 
the practice, must not be taken to have known that such might 
be its effects. 

It was strongly urged, by the libellant’s counsel, that the 
shipper could not be supposed to have, and should not sufler 
for not possessing, a knowledge of the capacity or sufliciency 
of the ship; that the carrier was bound to know that the instru- 
ment, by which he agreed to perform a particular service, was 
sufficient for that service ; and that, as these carriers contracted 


to convey this deck load to San Francisco, they were obliged to 
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ascertain whether placing it 0 on 1 deck would overload their vessel. 
This appears to have been the ground on which the court below 
rested its decree. 

This reasoning would be quite unanswerable, if applied to a 
shipment of cargo under deck, or to its being laden on deck 
without the consent of the merchant, or to a contract in which 
perils of the sea were not excepted. But the maritime codes 
and writers have recognized the distinction between cargo 
placed on deck, with the consent of the shipper, and cargo 
under deck. 

There is not one of them which gives a recourse against the 
master, the vessel, or the owners, if the property lost had been 
placed on deck with the consent of its owner; and they afford 
very high evidence of the general and appropriate usages, in 
this particular, of merchants and ship-owners. Consolato, par 
Pardessus, c. 186; Ord. de Mer, Valin, lib. 2, tit. 1, art. 12; 
Code du Com. Mar. par Locré, art. 229, lib. 2, tit. 4, art. 229 ; 
Emerigon, ch. 12, sec. 42 ; Boulay Paty, tom. 4, 566, 568. 

So the courts of this country and England, ‘and ‘the writers 
on this subject, have treated the owner of goods on deck, 
with his consent, as not having a claim on the master or own- 
ers of the ship, in case of jettison. ‘The received law, on the 
point, is expressed by Chancellor Kent, with his usual precision, 
in 3 Com. 240: “ Nor is the carrier in that case (jettison of 
deck load) responsible to the owner, unless the goods were 
stowed on deck without the consent of the owner, or a general 
custom binding him, and then he would be chargeable with the 
loss.” 

The cases of Smith et al. v. Wright, 1 Caines’s R. 43; Dodge 
v. Bartol, 5 Green. 286 ; Hampton v. The Brig 'Thadde vas, 4 Mar- 
tin’s Lou. R. 582; Story on Bailments, 339, sec. 531; and Gould 
v. Oliver, 4 Bing. N.C 142, support this statement. In the last- 
mentioned case, ‘Tindal, C. J., says: “ Now, where the loading 
on deck has taken place with the consent of the merchant, it is 
obvious that no remedy against the ship-owner or master, for a 
wrongful loading of the goods on deck, can exist. ‘The foreign 
authorities are, indeed, express on that point; and the general 
rule of the English law, that no one can maintain an action for 
a wrong, where he has consented or contributed to the act which 
occasions his loss, leads to the same conclusion.” 

It must be admitted, that no one of the authorities referred 
to go so far as to maintain that the ship-owner contracts no 
obligation whatever to the merchant, respecting the sufficiency 
of the vessel to carry the deck load received on board. ‘They 
should not be understood as supporting such a position. ‘The 
extent to which we understand them to go, and the law which 


























DECEMBER TERM, 1854. 115 


Lawrence et al. v. Minturn. 


we intend to lay down, is this: that if the vessel is se¢ seaworthy 
to carry a cargo under deck, and there was no general custom 
to carry such goods on deck in such a voyage, and the loss is 
to be attributed solely to the fact that the goods were on deck, 
and their owner had consented to their being there, he has no 
recourse against the master, owners, or vessel, for a jettison 
rendered necessary for the common safety, by a storm, though 
that storm, in all probability, would have produced no injurious 
effect on the vessel if not thus laden. It is not for him to say 
that, in the first storm the vessel encountered, though not of 
unusual severity, she proved to be unable to carry the deck load, 
and so was not of sufficient capacity to perform the contract 
into which the carrier entered. 

The carrier does not contract that a deck load shall not em- 
barrass the navigation of the vessel in a storm, or that it shall 
not cause her so to roll and labor in a heavy sea, as to strain and 
endanger the vessel. In short, he does not warrant the sufhi- 
ciency of his vessel, if otherwise stanch and seaworthy, to with- 
stand any extraordinary action of the sea when thus laden. If 
the vessel is in itself stanch and se aworthy, and her inability to 
resist a storm arises solely from the position of a part of the 
cargo on the deck, the owner of the cargo, who has consented 
to this mode of shipment, cannot recover from the ship or its 
owners, on the ground of negligence, or breach of an implied 
contract respecting seaworthiness. His right to contribution is 
not involved in this case. 

Applying these principles to the case before us, there is no 
dithculty in coming to a satisfactory conclusion. ‘This vessel 
was uncommonly stanch and strong. The amount of dead 
weight on board was not excessive, for there is no pretence that 
she was too deep in the water. ‘There was no apparent inabil- 
ity to carry the deck load when she sailed, nor until heavy seas 
were encountered. Her inability to carry these boilers and 
chimneys arose solely from their particular position on deck. 

The libellant, through the shipper in New York, consented to 
their being placed in this position. He took the risk of their 
rendering the ship unmanageable in a storm ; and he, and not the 
ship-owners, must bear the loss occasioned by their being placed 
on the deck, so far as the liability for the loss rests upon any 
ground of negligence in the place of stowage, or breach of war- 
ranty respecting the seaworthiness of the vessel. As to the 
argument, that there was negligence in not properly stowing 
and supporting this burden on deck, we think it is not made 
out in proof. ‘I'he master is bound to use due diligence and 
skill in stowing and staying the cargo; but there is no absolute 
warranty that what is done shall prove sufficient. We are of 
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opinion that due diliger nce and skill were used. Besides, we 
do not find the necessity for the jettison attributable to any 
defects in these particulars. It may be, that additional supports 
of the lower deck would have assisted the vessel in bearing the 
weight, but we see no reason to believe they would have enabled 
it to carry this unusual burden through a storm ; and, therefore, 
if we found negligence in this particular, we could not declare 
that the loss was to be attributed to it. 

The decree of the district court is to be reversed, and the 
cause remanded, with directions to dismiss the libel with costs. 


Order. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States for the north- 
ern district of California, and was argued by counsel. On con- 
sideration whereof, it is now here ordered, adjudged, and decreed 
by this court, that the decree of the said district court in this 
cause be and the same is hereby reversed with costs, and that 
this cause be and the same is hereby remanded to the said dis- 
trict court, with directions to that court to dismiss the libel with 
costs. 





Apvam D. Stewart, PLaintirr IN ERROR, v. Tue UNITED 
STATES. 


Congress have directed by law that in certain cases the duties of collectors of the 
revenue should be united with those of naval officer or surveyor of the port, but 
never with those of inspector of the customs. 

Therefore, where a person held the two offices of collector of the revenue and inspector 
of the customs, and charged a salary for each office separately, it was irregular. 

In May, 1822, congress passed an act, (3 Stat. at Large, 693,) directing that ‘“ no 
collector, surveyor, or naval officer, shall ever receive more than $400 annually, 
exclusive of his compensation as collector, surveyor, or naval officer, and the fines 
and forfeitures allowed by law for any services he may perform for the United 
States in any other office or capacity.” 

This act was intended to provide compensation to the collector, &c., for extraordinary 
services incident to their respective offices, and to them only; but did not include 
the union of the two offices of collector and inspector of the customs. <A different 
mode and rate of compensation for inspectors was provided by law. 


Tuts case was brought up, by writ of error, from the circuit 
court of the United States for the District of Columbia, holden 
in and for the county of Washington. 

There was an agreed sti stement of facts in the record, which 
is transcribed in the opinion of the court, and therefore it is 
unnecessary to recite it here. 

Stewart was sued in 1835, and voluntarily appeared. From 























DECEMBER TERM, 1854. 117 


Stewart v. The United States. 





that time to 1850, the cause was regularly continued upon the 
docket. Under the instructions of the court, the jury found a 
verdict for the plaintiffs, for $638.81, with interest from the 13th 
of January, 1833. 

Stewart brought the case up to this court by writ of error. 


It was argued by Mr. Walter S. Cox, for the plaintiff in error, 
and by Mr. Cushing, (attorney-general,) for the United States. 


Mr. Cox, for the plaintiff in error, made the following 
points : — 

1. That the act of congress of May 7, 1822, does not apply to 
cases in which a collector holds at the same time the otlice of 
collector and any other distinct and independent office recog- 
nized by law, by distinct and independent appointment, but 
only to cases in which duties appertaining to other offices are, 
in occasional cases, annexed by law to the office of collector, or, 
by usage of the treasury department, he is called on to perform 
duties not strictly appertaining to his office. 

If the literal meaning of a statute would extend to cases 
which the court are satisfied the legislature never contemplated, 
or which would lead to absurd consequences, the operation of 
the statute must be restrained to narrower limits than the words 
import. 2 Inst. 386; Bacon’s Abridg’t Stat. I. 5; 1 Blackst. 
88; Brewer’s Lessee v. Blougher, 14 Pet. 78; United States v. 
Fisher, 2 Cr. 358; 1 Cond. R. 421. 

In this case, the literal import of the language used in sec- 
tion 18th of the act of May, 1822, as understood by the account- 
ing officers of the treasury, would embrace cases never contem- 
plated by congress, and to which the application of the law 
would be absurd. It would require that every officer in the 
service of the United States should be satisfied with $400 per 
annum, as the pay of his office, if he at the same time hold the 
office of collector, no matter how insignificant the emolu- 
ments of the latter, or how responsible the duties of the former 
office. 

On the other hand, there is a subject-matter to which the 
language applies without any absurd or inconvenient conse- 
quences. ‘The act entitled “ An act to regulate the collection 
of duties,” &c., of July 31, 1789, ch. 23, §§ 7, 8, (1 Stat. at Large, 
29,) devolves the duties of one or more of the three offices of 
collector, naval officer, and surveyor, upon one of them, in cer- 
tain contingencies, and temporarily. 

Again, by the practice of the treasury department, collectors 
and naval officers have acted as agents to disburse money for 
light-houses, receiving commissions for the same, and have 
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issued certificates to accompany distilled spixite, wines, and teas 
receiving fees for the same. In these cases , they do not act in 
any distinct office created by law, but perform mere agency 
service, these duties being annexed to their offices by the depart- 
ment. ‘The law applies to such cases, and was so construed by 
the department. See Dr. Mayo’s work on the Treasury Depart- 
ment, 69, 75. 

The construction given by the United States to this law 
would have the effect of making a few words at the end of the 
law, exclusively intended for revenue officers, operate as a 
repeal, by implication, of all the laws fixing the compensation of 
officers of the United States, in cases where any other office is 
united in the same person with the office of collector, &c. 
Repeals by implication, whether general or partial, are not 
favored by the law; and there must be positive repugnancy 
between the old and the new law to make a repeal by impli- 
‘ation. Dwarris on Statutes, 674; Wood v. United States, 
16 Pet. 342. 

In this case, the construction maintained by the plaintiff in 
error would reconcile the act of May 7, 1822, with the others, 
in all cases. 

If fairly interpreted, the letter of the law in this case seems 
more appropriate for the class of cases to which we would 
limit it, than to convey the extended meaning claimed for it on 
the part of the United States. Had it been meant to apply to 
distinct offices, the language would have been as in the I4th 
section of the act: “ No person who shall be a collector, &c., 
and shall at the same time hold any other office, &c., shall ever 
receive more than $400 annually, &c., in his said office.” In- 
stead of which, the language is, “no collector,’ &c., that is, 
qua collector, &c., “shall ever receive, &c., for any services 
which he,” that is, as collector, may perform, &c. If a collector 
has at the same time another distinct office, as that of inspector, 
it is not the collector who performs services in the latter office, 
but the inspector; it is not the collector who receives pay for 
these services, but the inspector. , The prohibition, therefore, as 
to a collector’s receipts, would seem not to apply, except to 
cases where the collector, as such, receives fees for incidental 
services performed by him as collector, but which do not strictly 
belong to his office. 

This view is confirmed by the fact that, whengwue the laws 
are clearly meant to apply to the case of union of distinct 
offices in the same person, the language used is entirely 
different. 

‘There are two sets of phrases in the laws. The 15th section 
of the act of May 7, 1822, which limits the amount to be 
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received by a deputy collector “for any services he may perform 
for the United States in any office or capacity,” is supposed 
to indicate the same policy as the 18th section, and to apply 
only to services rendered by him as de ‘puty collector, and not to 
cases where he is invested at the same time with another dis- 
tinct othice. 

On the other hand, the 14th section employs a different lan- 
guage, to apply to distinct offices. So the civil and diplomatic 
appropriation act, of June 27, 1854, § 2, in speaking of other 
otheers than collectors, naval officers, ee surveyors, says, * nor 
shall the union of any two or more of these offices in the same 
person entitle him to more than,” &e.; which is different from 
saying, “nor shall any such officer receive more than, &c., for 
any services he may re snder to the United States, in any other 
office or capacity.” The language of the act of 1834 is followed 
in the other appropriation acts. 

The diflerence between the two forms of language is shown, 
and the above views generally are sustained, in the case of 
United States v. Morse, 3 Story’s R. 87. It may be added, that 
the meaning of this act is at least doubtful; and if so, it should 
be construed favorably to the plaintiff in error. Ib. 

2. If our construction of the act of May 7, 1822, be correct, 
the plaintiff in error was entitled to the compensation claimed 
by him in his accounts for the 4th quarter of the year 1832. 

By the act of March 2, 1799, ch. 22, § 21, (1 Stat. at Large, 
627,) collectors are to appoint inspectors, with the approba- 
tion of the prince ipal — r of the treasury de partme nt. 

By the act of March 3, 1815, ch. 94, § 3, (3 Stat. at Large, 
231,) continued in force by acts of April 27, 1816, and March 
3, 1817, inspectors are dec lared to be officers of the customs, 
and required to take an oath of office. 

The act to regulate the collection of duties, &c., of July 31, 
1789, (1 Laws U. 8. 45,) limits the compensation of inspectors 
to one dollar and twenty-five cents for every day of actual em- 
ployment. 

The act of March 2, 1799, § 2, (1 Stat. at Large, 707,) increases 
the maximum to two dollars per day ; and the act of April 26, 
1816, (3 Stat. at Large, 306,) adds fifty per centum to this maxi- 
mum, making it three dollars per day. 

Under these acts, the secretary of ‘the treasury, in 1820, estab- 
lished the compensation of the plaintiff in error at three dollars 
per day. He continued in the office until January 15, 1833. 
Under the fixation of his sak ary by the proper officer, after the 
service was rendered, he acquired a vested right to the compen- 
sation established by the secretary, unless the act of M: ay 7, 


1822, § 18, reduced his compensation; and that, too, even if 
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the secretary erred, either in the appointment to office or the 
fixation of salary. United States v. MeCall, Gilpin, 563; 
United States v. McDaniel, 7 Pet. 15. 

3. No act of the secretary of the treasury, or of the plaintiff 
in error himself, affected his right to the compensation claimed. 

The allowance made by the secretary of the treasury, at the 
end of the year 1824, was a decision upon the construction of 
the law. It could not be otherwise ; for, if the plaintiff in error 
had acquired a vested right to the three dollars per day, it could 
not be taken away from him by the secretary, and the secretary 
is not to be presumed to have intended to exceed his powers. 
The act of the secretary related entirely to the past, and must 
therefore be construed to be a mere decision, which, if errone- 
ous, cannot conclude the judgment of a court. United States 
v. Dickson, 15 Pet. 141. 

Nor does the omission of the plaintiff in error to charge more 
than $400 per annum, from the year 1824, preclude him from 
afterwards claiming the difference between that and the max- 
imum compensation. If the law entitled him to it, nothing 
but a new contract or a release could deprive him of it, of which 
there is no evidence, and for which there would be no considera- 
tion. His omission to charge, construed as an admission of 
law, would not affect him. Construed as an admission of fact, 
it could not be treated as an estoppel or admission in law 
which would authorize a court, from the mere fact of omission 
to charge, to draw the legal conclusion that he is not entitled to 
charge now ; but would, at most, be mere evidence for a jury, 
explainable on other grounds than intention to admit any thing, 
such as constraint, or misapprehension of fact, &c. In point of 
fact, the whole conduct of the plaintiff in error would seem 
easily explainable. Situated at a point remote from Washing- 
ton, he finds his allowance of three dollars per day, as inspector, 
struck out of his accounts, without, as far as appears, any 
explanation. ‘Supposing that the secretary, in the exercise of 
his legal discretion, has revoked his last fixation of the pay of 
the office of inspector, he falls back upon the original allowance 
of $40 per month, and charges that in his next accounts. ‘his 
also is struck out without explanation. He is then left in the 
dark, and charges nothing for his services as inspector, for four 
quarters, but evidently meaning to claim what was due him in 
that capacity at some more convenient season. If this is to 
operate against him at all, it would bind him to render the ser- 
vices for nothing. At the end of the year 1824, he finds in the 
corrected account sent him from the department, a credit of 
$1,000, for two years and a half of service, at the rate of $400 
per annum, without further explanation. He may have sup- 
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posed from this that, as far back as May, 1822, the secretary 
had established a new rate of compensation. Though the law 
of May 7, 1822, was sent to him, he may not have observed the 
provisions supposed to affect him, or have understood it as the 
accounting oflicers did; or, if he did so understand it, he may 
have intended to reserve all questions until the final settlement 
of his accounts, knowing that a persistence in making charges 
already disallowed would exhibit a balance against him i in his 
accounts, and subject him to dismissal from office. 

At all events, the questions what the plaintiff in error meant, 
and what the secretary of the treasury meant to do, are ques- 
tions for a jury. The refusal of his prayer, by the court below, 
precluded him from asking further instructions, and took his 
case from the jury. If, however, his construction of the law of 
May 7, 1822, be correct, he is entitled, if any questions of fact 
remain open, to have the case remanded to the court below for 
a new trial. 

4. If the construction of the plaintiff in error, of the act of 
May 7, 1822, be correct, then, even were he concluded by any 
fact in the case from claiming the whole amount demanded by 
him, he would, at least, be entitle ‘d to the compensation claime d 
by him to the end of the year 1824, and the decision of the court 
wee must be reversed, for this would entitle him to a credit 

$1,737;%,, which exceeds the balance claimed by the United 
AB a and the judgment would have to be for the ‘defendant. 


Mr. Cushing, for the United States. 

The statement of facts in the bill of exceptions by Stewart, 
is, that said Stewart was commissioned by the President, in 
March, 1818, collector for the district of Michilimackinac, and 
inspector of the revenue for the port thereof; which office he 
held, by successive commissions, until 15th January, 1833. 

On Ist April, 1819, said Stewart was appointed by the secre- 
tary of the treasury, inspector of the customs for that port, 
which latter office he also continued to hold under this appoint- 
ment, until the 15th January, 1833, and was allowed the per 
diem compensation, as inspector of the customs, up to Ist July, 
1822, at the maximum of three dollars per day. 

This “is the only case found of record of a collector holding, 
at the same time, the two offices of collector and of inspector 
of the customs.” 

The act of 7th May, 1822, (3 Stat. at Large, by L. and B., 
696, ch. 107, § 18,) which took effect Ist July, 1822, enacts : 
“ No collector, surveyor, or naval officer, shall ever receive more 
than $400 annually, exclusive of his compensation as collector, 
surveyor, or naval officer, and the fines and forfeitures allowed 
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by law for any services he may perform for the United States 
in any other office or capacity.” 

The said Stewart has been allowed, in the adjustment of his 
accounts, the said sum of $400 annually, since the 30th June, 
1822, over and above his compensation as collector, and the 
fines and forfeitures allowed by law. But, notwithstanding the 
said act of 1822, Mr. Stewart claimed to be allowed the further 
compensation, at the rate of three dollars per day from the Ist 
July, 1822, during his continuance in office, until the 14th Jan- 
uary, 1833, which the accounting officers of the treasury have 
uniformly rejected, as often as presented, since the said Ist July, 
1822. 

This rejected claim of three dollars per day as inspector of the 
customs, while he was also collector of the district, is the subject 
of the bill of exceptions, (pp. 8, 9,) and of this writ of error, by 
Mr. Stewart. 

That the offices of collector of a district and of inspector of the 
customs are distinct and separate, is admitted ; but that does 
not make an exception from the inhibition of the act of 1822, 
“that no collector * * * shall ever receive more than $400 an- 
nually, exclusive, &c., * * for any services he may perform for 
the United States in any other office or capacity.” 

The 21st section of the act of the 2d March, 1799, to regulate 
the collection of duties on imports and tonnage, (1 Stat. at 
Large, by L. and B., 642, chap. 22,) shows that the several 
offices of collector, naval officer, surveyor, and inspector, are dis- 
tinct. ‘Their several and respective duties are defined; and the 
same section requires, “ at the ports to which a collector only is 
assigned, such collector shall solely execute all the duties in 
which the coéperation of the naval officer is requisite as afore- 
said; and shall also, as far as may be, perform all the duties 
prescribed to the surveyors at ports where such officers are 
established.” 

The act of 1822 will not permit the collector, who executes 
solely the additional duties of naval officer and surveyor, to 
receive more than $400 per year for the services which he so 
performs in the capacity of naval officer and surveyor, exclusive 
of his compensation as collector and the fines and forfeitures, 
although the several offices are distinct. 

There is no reason why the collector, who performs also the 
business of inspector of the customs at the port, should receive 
the compensation of three dollars per day as inspector, seeing 
that it is the collector who employs the inspector; that is, the 
same officer acting in one capacity employs himself in another ; 
for, by the 21st section of the act of 1799, before cited, it is en- 
acted that the collector shall, with the approbation of the prin- 
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cipal officer of the treasury de partment, employ p: proper persons 
as weighers, gaugers, measurers, and inspectors, at the several 
ports in his district. 

It is true, the appointment, as a constitutional act, lies with 
the secretary of the treasury, the language of the statute being 
quite inexact, and running as if the secretary merely possessed 
a power of approving or disapproving. In fact, he, and he alone, 
appoints. Murbury ®. Madison, 1 Cranch, 137, 155; U alted 
States v. Batchelder, 2 Gall. 15; United States v. Wood, 2 Gall. 
361; Mr. Legaré’s Opinion, Opinions Att-Gen. 1577, 1579. 

But the inconvenience remains, of having the collec ‘tor, as col- 
lector, employ himself as inspector. The collector himself is to 
pay to the inspector the sum allowed by law, “ for every day he 
shall be actually employed in aid of the customs, a sum not 
exceeding two dollars; and for every other person that the col- 
lector may find it necessary and expedient to employ, as occa- 
sional inspector, or in any other way in aid of the revenue, a 
like sam while actually so employed, not exceeding two dollars 
for every day so employed; to be paid by the collector, out of 
the revenue, and charged to the United States.” Act to estab- 
lish the compensations of officers employed in the collection of 
imports and tonnage, 1 Stat. at Large, by L. and B., 707, ch. 
23, § 2. 

The compensation to inspectors was increased by a subse- 
quent act, so that the maximum of allowance is three dollars per 
day. 

By the act to regulate the collection of duties on imports and 
tonnage, approve 3 March 2, 1799, (1 Stat. at Large, by L. and 
B., 642, ch. 22, § 21,) “ The surveyor shall superintend and 
direct all inspectors, weighers, measurers, and gaugers within 
his port; and shall, once every week, report to the collector the 
name or names of such inspectors, weighers, gaugers, or meas- 
urers, as may be absent from, or neglect to do, their duty. * * 
And at the ports to which a collec tor only is assigned, such col- 
lector shall solely execute all the duties in which the coéperation 
of the naval officer is required, as aforesaid, and shall also, as far 
as may be, perform all the duties prescribed to the surveyors, at 
the ports where such officers are established.” 

The mode of appointing the inspector, the mode of checking 
his absence or neglect, and the mode of payment, render this 
office improper to be held by the same person who is, at the 
same time, collector of the port. The two offices are incompati- 
ble; and not to be held by one and the same person, at one and 
the same time. 

This may account for the facts, that “the defendant’s (now 
plaintiff in error) is the only case found on record, of a collector 
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holding, at the same time, the office of inspector of the cus- 
toms ;” and that he was so appointed but once, on the 15th 
April, 1819, but was never afterwards reappointed as inspector 
of customs, although his appointment and commission as col- 
lector were renewed every four years, from the 12th March, 1818, 
until January, 1833. 

The act of 1799 (1 Stat. at Large, 638, § 17) enacted that 
the district of Michilimackinac should consist of a port of entry 
(and, of course, of delivery also) for the district, and of three 
other ports of delivery only; a collector to be appointed to reside 
at the port of entry, and surveyors to reside at the ports of de- 
livery. So that the collector of the district had to perform the 
duties also assigned by law to a naval officer and surveyor, at 
ports where such officers were established. 

The appointment of Mr. Stewart to be inspector of the cus- 
toms, while he was collector of the district, was an unauthorized 
act, a mistake. 

If the collector could lawfully nominate himself to be in- 
spector also, and the head of the department could lawfully 
approve and confirm, then the collector of the port could be, 
also, inspector, weigher, gauger, measurer, and marker, and, 
according to the instruction moved, (pp. 8, 9,) might receive 
his compensation as collector, three dollars per day as inspector, 
and, also, the fees of weigher, gauger, measurer, and marker. 

But the act of 1822 prohibits a collector from receiving more 
than $400 annually, exclusive of his compensation as collector, 
and the fines and forfeitures allowed by law, “for any services 
he may perform for the United States in any other oflice or 
capacity.” 

The adjustment by the accounting officers of the treasury, in 
refusing to allow the collector more than $400 annually, for any 
extra services, and in refusing to allow him three dollars per day 
as an inspector, or at the rate of forty dollars per month as in- 
spector, was correct; and the instruction moved on the part of 
the defendant, on the trial in the circuit court, was very properly 
refused by the court; wherefore, it is alleged, on the part of the 
United States, that there is no error apparent in the record, to 
the prejudice of plaintiff in error, and the attorney-general prays 
that the judgment be affirmed, with damages and costs. 


Mr. Justice DANIEL delivered the opinion of the court. 

This case comes before us upon a writ of error to a judgment 
of the circuit court of the United States for Washington county, 
in the District of Columbia, in favor of the defendants in error, 
against the plaintiff, as collector of the revenue for the district 
of Michilimackinac. The jury, upon the trial in the circuit 
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court, rendered a verdict for the defendants in error, for the sum 
of $638.81, with interest thereon from the 13th day of January, 
1833; and for this amount the court, at its October term, 1852, 
gave judgment. 

The questions of law passed upon and reserved by a bill of 
exceptions in the court below, and which this court are now 
called on to review, arise upon the following agreed statement 
of facts, namely :— 

That on or about the 12th March, 1818, the defendant was 
appointed by the President of the United States, collector for the 
district of Michilimackinac, and inspector of the revenue for 
the port thereof; which offices he continued to hold, by succes- 
sive reappointments, and to receive the emoluments of, till the 
15th day of January, 1833. 

‘That on or about the Ist April, 1819, the defendant was 
appointed, by the secretary of the treasury, inspector of the cus- 
toms for the ‘port of Michilimackinac ; whic h office he continued 
to hold, under his original appointment, until January 15, 1833. 
The defendant’s is the only case found on record of a collector 
holding at the same time the office of inspector of the customs. 
His allowance, in this capacity, was fixed by the secretary at 
forty dollars a month, and so continued until the second quarter 
of the year 1820, when it was increased by the secretary to three 
dollars per day, the maximum allowance permitted by law to a 
regular inspector of the customs. The defendant continued to 
be paid, as inspector of the customs, at this rate, till the 1st July, 
1822, when the act of congress of the 7th May, 1822, went into 
effect, entitled, ‘ An act further to establish the compensation of 
officers of the customs, and to alter certain collection districts, 
and for other purposes.” 3 Stat. at Large, 693. The 18th 
section of this act is as follows: ‘ No collector, surveyor, or na- 
val officer shall ever receive more than $400 annually, exclusive 
of his compensation as collector, surveyor, or naval officer, and 
the fines and forfeitures allowed by law, for any services he may 
perform for the United States, in any other office or capacity.’ ” 

‘A copy of the foregoing law was duly transmitted by the 
treasury department to the defendant. In his accounts for the 
3d and 4th quarters of the year 1822, the defendant charged 
compensation at the rate of $3 a day, as inspector of customs, 
which charge was disallowed at the treasury; and in his ac- 
counts for the first three quarters of the year 1823, he charged 
compensation at the rate of $40 a month, as inspector of the 
customs, which latter charge was also disallowed at the treasury. 
The defendant rendered several other accounts, containing no 
charge as inspector of the customs, till the end of the year 1824. 


Ina treasury settlement, made at that date, the de i oihait is 
11* 
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credited with $1,000, ‘the amount of an allowance senile by 
the secretary of the treasury, to the collector, for services as in- 
spector, from Ist July, 1822, to 31st of December, 1824, at $400 
per annum.’ In his account rendered for the Ist quarter of the 
year 1825, the defendant charged himself with the balance found 
due from him on the next preceding settlement, in which he had 
been allowed but $400 per annum, as inspector of the customs ; 
and in his several successive settlements, from that time to 31st 
December, 1831, continued to charge only $400 per annum, as 
inspector of the customs.” 

“ By the act of 2d March, 1831, ‘to regulate the foreign and 
coasting trade on the northern, northwestern, and northeastern 
frontiers of the United States, and for other purposes, 4 
Stat. at Large, 487, the compensation of every collector, on the 
northern and northeastern and northwestern lakes and rivers, 
‘was fixed at an amount equal to the entire compensation re- 
ceived by such officer during the past year.’ ‘The defendant 
was credited, in 1831, and subsequently, with the compen- 
sation allowed to him in 1830, being $835,%, which included 
$400, allowed him as inspector of the customs. In 1882, 
he charged his compensation under this law; but in the 4th 
quarter of that year he claimed the difference between $400 
and 1,095 a year, from the 30th of June, 1822, to the 3lst of 
December, 1832, being $7,297,;%, for ten years and six months. 
This claim was, ‘be fore the commencement of this suit, presented 
to the accounting officers of the treasury for their examination, 
and was disallowed. On the foregoing evidence the counsel] 
for the defendant prayed the court to instruct the jury as follows : 
That the 18th section of the act of Congress, passed on the 7th 

May, 1822, further to establish the compensation of the 
officers of the customs, &c., was not intended to operate, and 
ought not to be construed as operating, so as to limit the salary 
or compensation of any district officer, which may by distinct 
and independent appointment be vested in the person of one 
holding at the same time the separate office of collector, surveyor, 
or naval officer; and that such limitation applies only to cases 
where the collector, surveyor, or naval officer is called to perform 
services in any other office or capacity, in virtue of, and as an 
incident to, his office; not to any case where either of those 
oilicers was appointed to and executed the duties of another 
separate office, whilst collector, surveyor, or naval officer.” 

“ If, therefore, the defendant was appointed to, and held and 
exercised, the office of inspector of customs, at the same time as 
that of collector of Michilimackinae, such office of inspector 
was not within the purview of the 18th section of the said act. 

“ Which instruction the court refused to give.” 
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In the above statement of the claim of the plaintiff in error 
there is an apparent confusion in terms, which it may be proper 
here to mention, although its elucidation is not deemed essential 
to the decision of this case. Thus, it is said that the plaintiff in 
error was, in March, 1818, commissioned by the President, col- 
lector for the district of Michilimackinac, and inspector of the 
revenue for the port thereof, which offices he held by successive 
commissions until the 16th of January, 1833. Inthe next place 
it is stated, that the plaintiff in error was, on the Ist of April, 
1819, appointed by the secretary of the treasury inspector of the 
customs for that port, which latter office he also continued to 
hold under this appointment until the 15th of January, 1833. 

If by these two statements a distinction is designed between 
the office of inspector of the revenue and that of inspector of the 
customs, this court can perceive no warrant for any such distine- 
tion, but must regard the terms used as properly applicable to 
those inspectors or agents who, by the 21st section of the revenue 
law of March 2, 1799, are authorize d, together with weighers, 
gaugers, and measurers, to be employe d by the collectors, with 
the approbation of the oflicer at the head of the treasury de- 
partment. 

Again, regarding as we do the place of inspector, alleged to 
have been conferred by each of the appointments spoken of by 
the plaintiff, to be the same in character and objects as provided 
in the statutes, there would be a manifest irregularity in an at- 
tempt to refer its origin and commencement to different sources 
of creation, and thus to cover the same duties and obligations, 
and for the same period of time, under the guise of distinct 
and separate commissions. 

The foundation of the claim preferred by the plaintiff in error, 
rests on the position that the offices of collector and surveyor 
are separate and different in their character, and in the powers 
and duties allotted to each ; and that under his separate commis- 
sion, and in the discharge of his separate and appropriate duties, 
each officer is entitled to his separate and appropriate com- 
pensation. 

Let us examine this proposition; nay, let it, as a general 
proposition, be conceded; the inquiry will still remain, how far 
the concession will sustain the claim of the plaintiff in the pres- 
ent instance. 

= is undeniably true, that the act of Congress of March 

, 1799, Stat. at Large, 642, creates and enumerates separately 
a different offices. of colle ctor, naval officer, surveyor of the 
port, inspector, weigher, gauger, and measurer, and defines 
and prescribes the functions and duties of each respectively. 
And it is clear that in ports or districts in which all these offices 
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are called into actual existence, the functions and duties as- 
signed to any one of them are not appropriated in terms, nor by 
necessary implication, to any of the others; on the contrary, 
those duties and functions, as distributed by the law, appear to 
be different, and in some sense incompatible with their union 
in the same individual, being in some instances in their nature 
supervisory, and being designed to insure the fulfilment of a 
portion of those duties by others. 

But whilst this is the case, there cannot be denied to con- 
gress the power, under circumstances satisfactory to themselves, 
to blend in the same person or office functions or duties which, 
under another aspect of facts, they have thought it proper to 
divide and distribute. This is clearly a question of legislative 
discretion, bearing upon views of public necessity or policy ; 
and accordingly we find, that, in view of such policy - neces- 
sity, congress have, by the very same act of March 2, 1799, 
materially modified, and to a certain extent contravene red, the 
previous organization prescribed for the collection of the revenue, 
adapting such modification to the facts or necessities, as they 
should really exist. 

Notwithstanding, however, the power must be conceded to 
congress to combine in the same officer duties and powers in 
their nature seemingly incompatible, that power can be con- 
ceded to the legislative authority alone and expressly declared, 
and cannot be implied upon any sound principle of legal inter- 
pretation or of public policy. Congress have, it is true, ordained, 
in certain conjunctures, the union of the duties of collector, naval 
officer, and surveyor of the port, but under no circumstances have 
they transferred to either of the officers just enumerated the duties 
of inspector of the customs. This last-named agent, it is said by 
the statute, may, with the approbation of the officer at the head 
of the treasury department, be employed by the collector. Under 
this provision of the statute the question arises, whether the 
collector qua collector can, under any circumstances, apart from 
express legislative direction, become inspector of the customs, 
or under the authority to employ such an agent can contract 
with himself to employ himself as such an agent? We are very 
sure that such a proceeding on the part of the collector is not 
authorized by the language of the statute, and we think it not 
warranted by any sound principle of policy, which on the con- 
trary would inculcate a course tending rather to prevent than 
to invite to fraud and collusion. The collector, therefore, is not 
the inspector virtute officii, nor warranted in employing himself 
as inspector, nor in assuming the functions, nor in claiming the 
compensation, allowable to the latter officer. 

In the case under consideration, the plaintiff in error has, by 
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the accounting officers of the government, been allowed for com- 
pensation, as inspector, the sum of $40 per month, until some 
time in the year 1820; and from the period last mentioned he 
was, for similar services, allowed the compensation of $3 per 
diem, until the Ist of July, 1822, from which last period the 
compensation of the collector was limited by the government, 
for all extra services, to the sum of $400 per annum, under the 
18th section of the act of May 7, 1822, which declares: “ That 
no collector, surveyor, or naval officer, shall ever receive more 
than $400 annually, exclusive of his compensation as collector, 
surveyor, or naval officer, and the fines and forfeitures allowed 
by law for any services he may perform for the United States 
in any other oflice or capacity.” 

The several allowances made by the government to the plain- 
tiff in error, as inspector of the customs, and received by him in 
that character, and ac quiesce -d in by both parties, may be regarded 
as no longer presenting subjects of controversy ; ; but the facts 
of such allowances, and the acceptance of them, cannot be per- 
mitted to control the construction of a public law, nor to influ- 
ence a claim now asserted under the provisions of that law; 
much less can they be regarded as affecting the power of con- 
gress to regulate, prospectively, the duties and emoluments of 
agents created by its authority. When, therefore, the plaintiff 
in error advances a claim in the character of inspector, he must 
establish a legal and competent appointment to the office of 
inspector, and an appropriation to him of the duties and emolu- 
ments incident thereto. For these he has appealed to the rev- 
enue law of March 2, 1799; but neither in that, nor in any 
other revenue law, do we perceive, as appertaining to him as 
collector, the authority and functions of inspector, nor any right 
to compensation for the services of the latter officer. 

With regard to the allowance of $400 per annum, although 
accorded to him in settlement as inspector of the customs, it is 
plain from the language of the statute of May 7, 1822, § 18, 
that this was intended to provide compensation to the col- 
lector, naval officer, and surveyor of the port, for extraordinary 
services incident to their respective offices, and to them only ; 
and did not embrace the subordinate position of inspector, as to 
which a different mode and rate of compensation, that is, one 
graduated by the month or by the day, had been provided. ‘To 
entitle himself to this latter compensation, the claimant must 
show himself regularly and exactly in the situation to which the 
law has allotted it. Upon a consideration of the case, we regard 
the question properly before us to be this: whether the collector, 
as such, and in virtue of his office, can claim compensation for 
services not required by the language of the statute by which 
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his duties are re prescribed, t nor inherently 1 nor or regularly appropriate 
to his office ; services which the law has, upon obvious principles 
of policy, imposed on another and a different agent, subordinate 
to the collector, the performance of which services it is made 
the duty of the collector to supervise and enforce. We are of 
the opinion that the collector could have no such claim, and 
therefore decide that the judgment of the circuit court be 
affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of 
Columbia, holden in and for the county of Washington, and was 
argued by counsel. On consideration whereof it is now here 
ordered and adjudged by this court, that the judgment of the said 
circuit court in this cause be and the same is hereby affirmed. 


Wituiam B. Saretps anp OTHERS, APPELLANTS, v. RoBERT 
R. Barrow. 


A vendor sold an estate in Louisiana fora large sum of money, and received payment, 
from time to time, for nearly one half of the amount. Afterwards, he agreed to 
take back the ears & upon the payment of an additional sum of money, which 
was secured to him by the promissory notes of six individuals, four of whom lived 
in Louisiana, and two in Mississippi- 

Becoming dissatisfied with this arrangement, the vendor filed a bill in the circuit court 
of the United States for Louisiana, against the two citizens of Mississippi, to set 
aside the agreement as having been improperly procured, and to restore him to his 
rights under the original sale. 

All the six persons with whom the second arrangement was made, were indorsers 
upon the notes originally given by the vendee for the purchase-money, under the 
sale. 

The four parties to the compromise, who resided in Louisiana, not being suable in the 
circuit court of that State, and their presence, as defendants, being necessary, the 
court could not rescind the contract as to two, and allow it to stand as to the “other 
four. Consequently, it could not pass a decree, as prayed. 

Neither the act of congress of 1839, (5 Stat. at Large, 321, § 1,) nor the 47th rule 
for the equity practice of the circuit courts, enables a circuit court to make a decree 
in equity, in the absence of an indispensable party, whose rights must necessarily 
be atfected by such decree. 

The cases upon this point, the statute, and the rule examined. 

The bill should have been dismissed 

The two Mississippi defendants answered. 

The bill, insisted that the compromise was made in good faith, and one of them filed 
a cross-bill against the vendor to compel him ta carry it out. 

This cross-bill was also defective, as to parties, the other sureties and the vendee 
having an interest in the subject, so that, without their presence, no decree could be 
made. 

The vendor then filed a petition, by way of amended bill, stating his willingness to 
carry out the compromise upon certain conditions, which he prayed the court to 
enforce. 

This was irregular. The rules about amendments, examined. 
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The court % then a an oolen that waleps the t two > Mississippi defendants should, 
before a day named, file a cross-bill, and make all the Louisiana parties defendants, 
the vendor might proceed upon his prayer to rescind the compromise, as far as the 
two Mississippi parties were concerned. 

This was entirely irregular. Parties cannot be forced into court in this way; norcan 
new parties be brought into a cause by a cross-bill. 

The mode considered of making new parties, when necessary. 

The original and cross-bills must be ordered to be dismissed. 


Tis was an appeal from the circuit court of the United States 
for the eastern district of Louisiana. 

The history of the case is given in the opinion of the court. 

It was argued by Mr. Benjamin, for the appellants, and by 
Mr. Janin, for the appellee. 


Mr. Benjamin traced the case throughout all its complications, 
and then made the following points : — 

1. The first question which will arrest the attention of the 
court, on the face of this record, is that of jurisdiction. 

The complainant entered into a contract on the 9th Novem- 
ber, 1842, which in its opening clause is stated to be tri-partite. 
The parties are, Ist, the complainant, a citizen of Louisiana. 
2d, Thomas R. Shields, a citizen of Louisiana. 3d, Six in- 
dividuals, indorsers for Shields, four of whom are citizens of 
Louisiana, and two of Mississippi. 

This contract was made to annul a sale of a plantation in 
Louisiana, made by the first party to the second. 

In a few weeks after the date of the contract, the complainant 
abandoning the common domicile of himself, his purchaser, and 
two thirds of the indorse rs, declining the aid of the state tribu- 
nais of his own State, appeals to the federal court in New 
Orleans, to set aside his contract, then changes his demand into 
a_suit to enforce it, and ends by obtaining a decree against his 
fellow-citizens of Louisiana, for a large sum of money. 

On what ground is the jurisdiction of the circuit court of the 
United States, to determine a controversy between citizens of 
Louisiana, to be maintained ? 

The only authority cited by complainant’s counsel, is Story’s 
Kg. Pl. § 392, and authorities there cited. 

This authority is not at all in point. It only refers to a ques- 
tion of pleading in equity, re gins to cross-bills, but does not 
touch the question of jurisdict The cross-bill may unques- 
tionably be filed to determine questions arising between the 
defendants, so as to enable the court to determine the whole 
matter in controversy. But in the present case, no relief was 
prayed by the cross-bill against co-defendants, but on the con- 
trary a decree was prayed for against the original complainants; 
and in the decree itself, no notice whatever is taken of the cross- 
bill; but the court confines itself to deciding the claims of the 
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original complainant against the original defendants, and the 
defendants in the cross-bill. 

The device used in this case is perfectly transparent, and if 
successful, converts the federal courts into courts of unlimited 
jurisdiction, regardless of the citizenship of parties. 

It requires no argument to show that the original bill could 
not possibly be sustained for want of proper parties. A bill to 
set aside an agreement for cancelling the sale of property, could 
not be entertained without the presence of the two parties to 
the sale, and agreement to cancel. But the court was without 
jurisdiction between these two parties, who were both citizens 
of Louisiana, and the bill should have been dismissed on its 
face. Instead of this, the defendants, citizens of Mississippi, 
having a common interest with these citizens of Louisiana, were 
forced, in spite of their protest; and under duress of the process 
of the court, to file a bill against their co-defendants, not for 
their own benefit, but in order to help the complainant to get a 
judgment against themselves, and against the co-defendants. 

This court has repeatedly had occasion to determine that, 
where necessary parties to bills could not be brought into the 
federal courts, by reason of the constitutional limitation on their 
jurisdiction, the suit must be dismissed. The jurisprudence on 
this point has never varied, and the decisions are numerous. 
Where parties are merely formal, the court will dispense with 
their presence, but will never assume jurisdiction over them. 
Russell v. Clark’s Executors, 7 Cranch, 69; Greenleaf v. Queen, 
1 Pet. 148: Wormly v. Wormly, 8 Wheat. 421; Carneal v. 
Banks, 10 Ib. 181; Harding v. Handy, 11 Ib. 126; Mallon 
v. Hinde, 12 Ib. 193; Vattier v. Hinde, 7 Pet. 250; Dunn v. 
Clark, 8 Ib. 3. 

The act of congress of 28th February, 1839, so far from 
authorizing such proceedings as were had in this suit, expressly 
contemplates the case where parties in interest cannot properly 
be brought before the court; and provides, that “ the Judgment 
or decree shall not conclude or prejudice such parties.” 

The plea to the jurisdiction ought, therefore, to have been 
sustained, as filed by those defendants who were citizens of 
Louisiana. 

2. The court, being withoutjurisdiction as to Thomas R. 
Shields, who purchased the land, cannot decree, as against him, 
either for the rescission or specific performance of the contract 
of November 9, 1842. The bill, therefore, must be dismissed, 
because he is an indispensable party to any cause brought for 
either of those purposes. This proposition is too clear to 
require argument or authority. 

3. There was error in permitting the complainant to bring an 
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entirely new and different suit against the defendant, under pre- 
text of amending his bill. ‘The original bill was, to set aside a 
contract. The amendment prayed a specific performance of the 
same contract. ‘This was not an amendment, nor a supple- 
mental bill, but a new suit. 

The allegation in the original bill, brought on the 19th De- 
cember, 1842, set forth that complainant feared that defendants 
would refuse to execute their contract of 9th November, 1842, 
and prayed to have it rescinded. ‘The defendants, by their 
answer, in March, 1843, denied any intention to violate the 
contract, and expressed their intention of executing it. This 
judicial confession of their liability to perform its terms estopped 
them from any contestation of its validity, and should have 
sufhced to satisfy complainant; who, however, seemed deter- 
mined to have a litigation. Although willing to abandon his 
claim for a rescission of the contract, instead of discontinuing 
his suit, he engrafted in it an inconsistent demand, by what he 
calls an amendment. 

This is contrary to all the rules of pleading in chancery. 
Story’s Eq. Pl. 332, et seg.; Mitford’s Ch. Pl. 385. 

So where the original bill prayed that a bond might be deliv- 
ered up to be cancelled, an amendment not allowed praying an 
account of what was due on the bond. Cresy v. Beavan, 
13 Sim. 354. 

4. The amended bill should have been dismissed, as disclos- 
ing no ground for equitable relief. ‘The demurrer should have 
been sustained. 

This amended bill sets forth no ground for the interposition 
of a court of equity; alleges no refusal, by defendants, to per- 
form their contract; and prays for the payment of a sum of 
money due on promissory notes. This payment could have 
been obtained by a suit at law. In relation to the claim for a 
formal conveyance of the property, contained in the amended 
bill, it is clear that the defendants, Victoire Shields and William 
Bisland, could not be condemned to make a conveyance of title 
standing in the name of Thomas R. Shields. ‘The amended 
bill was, therefore, nothing but a naked demand, in law, for the 
payment of a debt. 

©. The only demands set up in the record against Elis, 
Guion, and Winder, are contained in the cross-bill, filed at page 
o4 of record. ‘These defendants filed a plea to the jurisdiction 
of the court; and set up, in defence, the absence of any aver- 
ment in the cross-bill, showing any cause of action against 
them. A reference to the cross-bill will show that, in point of 
fact, no complaint was made against them; and in no part of 
the record is there any demand, by Barrow, for a decree against 
VOL. XVII. 12 
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therm. There is a judgment against these parties, that they 
pay a large sum of money to Barrow; although the pleadings 
disclose no prayer for such a decree, in either the original or 
cross-bill. 

It would be an idle task to pursue any further the examina- 
tion of proceedings, so completely at war with all the rules of 
law, and all the principles which guide courts of justice in the 
discharge of their duties. The investigation is felt to be profit- 
less ; for the want of jurisdiction in the court below, over par- 
ties in whose absence no decree could be pronounced, must, of 
necessity, cause the reversal of the decree and dismissal of the 
suit. 





Mr. Janin replied to these points, as follows : — 

The counsel for the appellants makes the following points of 
law : , 

1. That the original bill ought to have been dismissed, 
because Thomas R. Shields, the former proprietor of the plan- 
tation which was retroceded to the complainant, is a citizen of 
Louisiana, and could, therefore, not be made a party to that 
bill. 

It is contended that, in the absence of Thomas R. Shields, 
the rescission of the retrocession to Barrow could not be 
decreed. 

This is precisely the difficulty which is removed by the act 
of congress of February 28, 1839, the Ist section of which is 
in the following words : — 

“ That where, in any suit at law or in equity, commenced in 
any court of the United States, there shall be several defend- 
ants, one or more of whom shall not be inhabitants of, or found 
within the district where the suit is brought, or shall not volun- 
tarily appear thereto, it shall be lawful for the court to entertain 
jurisdiction, and proceed to the trial and adjudication of such 
suit between the parties who may be properly before it; but 
the judgment or decree rendered therein shall not conclude or 
prejudice other parties not regularly served with process, or not 
voluntarily appearing to answer; and the nonjoinder of par- — 
ties who are not so inhabitants, or found within the district, 
shall constitute no matter of abatement, or other objection to 
said suit.” 

All the authorities quoted by the appellants are anterior to 
that act. 

If there was any thing in this point, it is too late to take 
advantage of it now. The defendants filed an answer to the 
bill, then a cross-bill, and afterwards only a demurrer, which does 
not even name the parties on whose behalf it was filed. 
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2. The court had no jurisdiction over those of the defendants 
who are citizens of Louisiana. 

This point concedes, at last, the jurisdiction of the court over 
three of the defendants; namely, William Bisland, Victoire 
Shields, and William B. Shields, who are citizens of Missis- 
sippi. 

But the court had, undoubtedly, jurisdiction to decide the 
cross-bill, filed by William Bisland and Victoire Shields, citi- 
zens Of Mississippi, against Thomas R. Shields, George S8. 
Guion, Van P. Winder, and Richard G. Ellis, citizens of Louis- 
iana. These cross-bills demanded a specific performance of the 
contract of November 9, 1842; and that, and nothing else, was 
decreed by the court. 

Can it be asserted that a court of equity, having that contract 
and.all the parties to it once before it, would decree its specific 
performance so far only as it imposes obligations upon the 
complainant, and not in all its parts? A party to an indivisible 
contract must fulfil his contract, if he claim specific perform- 
ance; 16 Pet. 169. The original and the cross-bill are one 
cause ; 3 Daniels, Ch. Pr. 1743. 

Nor did the circuit court err, in making the order of April 
24, 1844, directing the filing of a cross-bill by William Bisland 
and Mrs. Shields. In the Mechanics’ Bank of Alexandria v. 
Louisa and Maria Seton, 1 Pet. 303, this court held, that “the 
general rule, as to parties, undoubtedly is, that when a bill is 
brought for relief, all persons materially interested in the sub- 
ject of the suit ought to be made parties, either as plaintiffs or 
defendants, in order to prevent a multiplicity of suits, and that 
there may be a complete and final decree among all the parties 
interested. But this is a rule established for “the convenient 
administration of justice, and is subject to many exceptions, 
and is more or less subject to the discretion of the court, and 
ought to be restricted to parties whose interest is involved in 
the issue, and to be affected by the decree.” Field v. Schieffelin, 
7 Johns. Ch. R. 250; Story’s “Eq. Pl. § 393. 

3. It is finally said that the complainant should not have 
been permitted to amend his bill, by joining the plaintiff in his 
cross-bill, in his demand for the specific performance of the con- 
tract of November 9, 1842. 

A cross-bill is a defence. How can it be pretended that a 
plaintiff should not be permitted to admit, in his answer to a 
cross-bill, that he consents to the claim of the defendant, and to 
pray that the specific performance, insisted on by the defendant, 
may be ordered by the court, with such directions as the true 
nature of the contract requires? This is what Barrow said, in 
his answer to the cross-bill. He stated the same thing in his 
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petition. That petition may have been, and probably was, 
superfluous ; but it was not that petition, but Bisland’s answer 
and cross-bill, which changed the issue, by averring his readi- 
ness to comply with the contract of November 9, 1842. Nay, 
if Barrow had been entirely silent, the specific performance of 
that contract would have been ordered under the cross-bill, in 
the absence of any evidence justifying its rescission. 

These proceedings were not only conformable to practice, 
but imperiously dictated by circumstances, and the only ones 
which could be had. We shall prove this, and conclude this 
brief with some remarks showing the true position of the parties. 

When the contract of November 9, 1842, was made, the 
complainant was the holder of the notes of ‘Thomas R. Shields, 
to the amount of $119,956.35, the whole of which were indorsed 
by William Bisland, the most responsible of the defendants. 
Of these notés, $64,000 were then overdue, and Barrow had 
brought suits on them against Bisland. By the act of Novem- 
ber 9, 1842, these notes were to be given up by Barrow, and 
the two suits against Bisland discontinued. ‘Thomas R. Shields 
was to return the property, and to be released from all further 
liability ; and Barrow was to receive, besides, $32,000, of which 
Bisland was to contribute $10,000. Bisland was, moreover, 
Thomas R. Shields’s judgment creditor, in the sum of $47,374.35. 
Bisland, who might, perhaps, have been able to pay the $10,000 
without inconvenience, might have been ruined by a judgment 
of $119,958.25, with ten per cent. interest, during the extra- 
ordinary depreciation of property and prostration of credit then 
existing in Louisiana. He was, therefore, greatly interested 
in securing the specific performance of the act of November 9, 
1842, which afforded greater relief to him than to any other 
party. 

And when, by his answer and cross-bill, Bisland avowed his 
willingness to abide by that act, Barrow took him by his word, 
and in compliance with Bisland’s prayer, and without waiting 
for an order of court, at once dismissed the two suits against 
him, and deposited in court the notes of Shields, amounting to 
$119,958.38. It must, also, be observed, that Bisland had 
obtained an injunction, restraining Barrow from the prosecu- 
tion of those suits, and from parting with those notes. On the 
other hand, the notes, amounting to $32,000, at one and two 
years, which Barrow was to receive under the contract of No- 
vember 9, 1542, were to remain deposited in the hands of 
Leufroy Barras, the parish judge and ex officio notary public, 
before whom that act was passed, until R. R. Barrow should 
have acquired a title to the property, given up the notes, and 
released the parties to the act. This title Thomas R. Shields 
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perseveringly and perversely refused to execute, and the aid of 
the court had to be invoked for it. During the pendency of the 
suit, Barrow could do no better than to deposit the original 
notes in court, and discontinue the suits against Bisland. The 
defendants had flattered themselves that the notes for $32,000 
would remain in Terrebonne until after maturity, and without 
being presented for payment at the Bank of Louisiana, at New 
Orleans, where they were made payable ; a danger which was 
averted only by the court ordering their re moval to the clerk’s 
office, by whose agency they were presented and protested. 
This;was done in opposition to the unreasonable objections of 
the defendants. An application of the complainant, for the 
delivery of these notes, was refused by the court, at the instance 
of the defendants. If he had had possession of these notes, he 
could have instituted suits on them at law, against the parties 
thereto. From this he was prevented, by those parties themselves. 
He was hindered from suing on the original notes, by the in- 
junction of Bisland. With what good grace, with what appear- 
ance of equity, do those parties now complain that he did not 
sue them at law, w a“ n they themselves industriously kept him 
tied up in chancery ? 

And what, after all, do the appellants contend for, in their 
elaborate brief? The judgment condemns them, in unequal 
portions, to pay $32,000, with interest. Of this principal sum, 
$26,500 are re, by the three citizens of Mississippi, who are 
avowedly properly made parties to the suit: namely, by Mrs. 
Victoire Shields and William B. Shields, $9,333.334; and by 
William Bisland, for himself, $10,000, and as indorser for R. 
G. Ellis, $6,966.664. And here we find William Bisland mak- 
ing common cause “with the other defendants, when it is clearly 
his interest that they should be made to abide by the contract, 
which relieves him from his indorsement of $119,918.38, now 
more than doubled by interest. 





Mr. Justice CURTIS delivered the opinion of the court. 

To make intelligible the questions decided in this case, an 
outline of some part of its complicated proceedings must be 
given. ‘They were begun by a bill in equity, filed in the circuit 
court of the United States tor the eastern district of Louisiana, 
on the 19th of December, 1842, by Robert R. Barrow, a citizen 
of the State of Louisiana, against Mrs. Victoire Shields, and 
by amendment against William Bisland, citizens of the State 
of Mississippi. ‘The bill stated, that in July, 1836, the com- 
plainant sold certain plantations and slaves in Louisiana, to one 
Thomas R. Shields, who was a citizen of Louisiana, for the sum 
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of $227,000, payable by instalments, the last of which would 
fall due in March, 1844. 

That negotiable paper was given for the consideration money, 
and from time to time $107,000 was paid. That the residue 
of the notes being unpaid, and some of them protested for non- 
payment, a judgment was obtained against Thomas R. Shields, 
the purchaser, for a part of the purchase-money, and proceed- 
ings instituted by attachment against ‘Thomas R. Shields and 
William Bisland, one of his indorsers, for other parts of the 
purchase-money then due and unpaid. In this condition of 
things, an agreement of compromise and settlement was made, 
on the 9th day of November, 1842, between the complainant, 
of the first part, ‘Thomas R. Shields, the purchaser, of the second 
part, and the six indorsers on the notes given by Thomas R. 
Shields, of the third part. Of these six indorsers, Mrs. Shields 
and Bisland, the defendants, were two. By this new contract 
the complainant was to receive back the property sold, retain 
the $107,000 already paid, and the six indorsers executed their 
notes, payable to the complainant, amounting to thirty-two 
thousand dollars, in the manner and proportions following, as 
stated in the bill: — 

“The said William Bisland pays ten thousand dollars, in two 
equal instalments, the first in March next, and the other in March 
following, for which sum the said William Bisland made his 
two promissory notes, indorsed by John P. Watson, and payable 
at the ofhice of the Louisiana Bank in New Orleans. ‘I'he said 
R. G. Ellis $6,966.66, on two notes indorsed by William 
Bisland. The said George 8. Guion, $2,750, on two notes 
indorsed by Van P. Winder. ‘The said Van P. Winder, $2,750, 
on two notes indorsed by George 8. Guion. The said William 
B. Shields, $4,766,66, on two notes indorsed by Mrs. Victoire 
Shields; and finally, Mrs. Victoire Shields the same amount 
on two notes payable as aforesaid at the office of the Louisiana 
Bank, in New Orleans.” 

The complainant was to release the purchaser, Thomas R. 
Shields, and his indorsers, from all their liabilities then outstand- 
ing, and was to dismiss the attachment suit then pending against 
Thomas R. Shields and Bisland. 

The bill further alleges, that though the notes were given, 
and the complainant went into possession under the agreement 
of compromise, the agreement ought to be rescinded, and the 
complainant restored to his original rights under the contract of 
sale; and it alleges various reasons therefor, which it is not 
necessary in this connection to state. It concludes with a 

prayer that the act of compromise may be declared to have 
been improperly procured, and may be annulled and set aside, 
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and that the defendants may be decreed to pay such of the 
notes, bearing their indorsement, as may fall due during the 
progress of the suit, and for general relief. 

Such being the scope of this bill and its parties, it is perfectly 
clear that the circuit court of the United States for Louisiana, 
could not make any decree thereon. ‘The contract of compro- 
mise was one entire subject, and from its nature could not be 
rescinded, so far as respected two of the parties to it, and allowed 
to stand as to the others. Thomas R. Shields, the principal, 
and four out of six of his indorsers, being citizens of Louisiana, 
could not be made defendants in this suit; yet each of them 
was an indispensable party to a bill for the rescission of the 
contract. Neither the act of congress of February 28, 1839, 
(5 Stat. at Large, 321,§1,) nor the 47th rule for the equity 
practice of the circuit courts of the United States, enables a 
circuit court to make a decree in equity, in the absence of an 
indispensable party, whose rights must necessarily be affected 
by such decree. 

In Russell v. Clarke’s Executors, 7 Cranch, 98, this court said: 
“ The incapacity imposed on the circuit court to proceed against 
any person residing within the United States, but not within 
the district for which the court may be holden, would certainly 
justify them in dispensing with parties merely formal. Perhaps 
in cases where the real merits of the cause may be determined 
without essentially affecting the interests of absent persons, it 
may be the duty of the court to decree, as between the parties 
before them. But, in this case, the assignees of Robert Murray 
and Co. are so essential to the merits of the question, and may 
be so much affected by the decree, that the court cannot proceed 
to a final decision of the cause till they are parties.” 

The court here points out three classes of parties to a bill in 
equity. They are: 1. Formal parties. 2. Persons having an 
interest in the controversy, and who ought to be made parties, 
in order that the court may act on that rule which requires it to 
decide on, and finally determine the entire controversy, and do 
complete justice, by adjusting all the rights involved in it. ‘These 
persons are commonly termed necessary parties; but if their 
interests are separable from those of the parties before the court, 
so that the court can proceed to a decree, and do complete and 
final justice, without affecting other persons not before the court, 
the latter are not indispensable parties. 3. Persons who not 
only have an interest in the controversy, but an interest of such 
a nature that a final decree cannot be made without either 
affecting that interest, or leaving the controversy in such a con- 
dition that its final termination may be wholly inconsistent with 
equity and good conscience. 
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A bill to rescind a contract affords an example of this kind, 
For, if only a part of those interested in the contract are before 
the court, a decree of rescission must either destroy the rights 
of those who are absent, or leave the contract in full force as 
respects them; while it is set aside, and the contracting parties 
restored to their former condition, as to the others. We do not 
say that no case can arise in which this may be done; but it 
must be a case in which the rights of those before the court are 
completely separable from the rights of those absent, otherwise 
the latter are indispensable parties. 

Now it will be perceived, that in Russell v. Clarke’s Executors, 
this court, after considering the embarrassments which attend 
the exercise of the equity jurisdiction of the circuit courts of 
the United States, advanced as far as this: They declared that 
formal parties may be dispensed with when they cannot be 
reached ; that persons having rights which must be affected by 
a decree, cannot be dispensed with; and they express a doubt 
concerning the other class of parties. ‘This doubt is solved in 
favor of the jurisdiction in subsequent cases, but without infring- 
ing upon what was held in Russell v. Clarke’s Executors, con- 
cerning the incapacity of the court to give relief, when that 
relief necessarily involves the rights of absent — As ° 
formal or unnecessary parties, see Wormley v. Wormley, 8 
Wheat. 451; Carneal v. Banks, 10 Ib. 188; Vattier v. Hinde, 
7 Pet. 266. As to parties having a substantial interest, but 
not so connected with the controversy that their joinder is in- 
dispensable, see Cameron v. M’ Roberts, 3 Wheat. 591; Osborn 
» The Bank of the United States, 9 Ib. 738; Harding v. 
Handy, 11 Ib. 132. As to parties having an interest which 
is inseparable from the interests of those before the court, and 
who are, therefore, indispensable parties, see Cameron v. M’ Rob- 
erts, 2 Ib. 5%1; Mallow v. Hinde, 12 Ib. 197. 

In Cameron v. M’Roberts, where the citizenship of the other 
defendants than Cameron did not appear on the record, this 
court certified: “If a joint interest vested in Cameron and the 
other defendants, the court had no jurisdiction over the cause. 
If a distinct interest vested in Cameron, so that substantial 

justice (so far as he was interested) could be done without 
affecting the other defendants, the jurisdiction of the court might 
be exercised as to him alone.” And the grounds of this distinc- 
tion are explained in Mallow v. Hinde, 12 Wheat. 196, 198. 

Such was the state of the laws on this subject w hen the act 
of congress of February 28, 1839, (5 Stat. at Large, 321,) was 
passed, and the 47th rule, for the equity practice of the circuit 
court of the United States, was made by this court. 

The first section of that ‘statute enacts: That when, in any 
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suit, at law or in equity, commenced in any court of the United 
States, there shall be several defendants, any one or more of 
whom shall not be inhabitants of, or found within, the district 
where the suit is brought, or shall not voluntarily appear thereto, 
it shall be lawful for the court to entertain jurisdiction, and pro- 
ceed to the trial and adjudication of such suit between the par- 
ties who may be properly before it; but the jadgment or decree 
rendered therein shall not conclude or prejudice other parties not 
regularly served with process, or not voluntarily appearing to 
answer; and the nonjoinder of parties who are not so inhab- 
itants, or found within the district, shall constitute no matter of 
abatement or other objection to said suit.” 

This act relates solely to the nonjoinder of persons who are 
not within the reach of the process of the court. It does not 
affect any case where persons, having an interest, are not joined 
because their citizenship is such that their joinder would defeat 
the jurisdiction; and, so far as it touches suits in equity, we 
understand it to be no more than a legislative affirmance of the 
rule previously established by the cases of Cameron v. M’ Roberts, 
3 Wheat. 591; Osborn v. ‘The Bank of the United States, 9 
Ib. 738; and Harding v. Handy, 11 Ib. 132. For this court 
had already there decided, that the nonjoinder of a party, 
who could not be served with process, would not defeat the 
jurisdiction. The act says it shall be lawful for the court to 
entertain jurisdiction ; but, as is observed by this court, in Mal- 
low v. Hinde, 12 Wheat. 198, when speaking of a case where 
an indispensable party was not before the court, “we do not put 
this case upon the ground of jurisdiction, but upon’a much 
broader ground, which must equally apply to all courts of equity, 
whatever may be their structure as to jurisdiction; we put it on 
the ground that no court can adjudicate directly upon a person’s 
right, without the party being either actually or constructively 
before the court.” 

So that, while this act removed any difficulty as to jurisdic- 
tion, between competent parties, regularly served with process, it 
does not attempt to displace that princ iple of jurisprudence on 
which the court rested the case last mentioned. And the 47th 
rule is only a declaration, for the government of practitioners and 
courts, of the eflect of this act of congress, and of the previous 
decisions of the court, on the subject of that rule. Hagan v. 
Walker, 14 How. 36. It remains true, notwithstanding the act 
of congress and the 47th rule, that a cireuit court can Take no 
decree “affecting the rights of an absent person, and can make 
no decree between the parties be fore it, which so far involves or 
depends upon the rights of an absent person, that complete and 
final justice cannot be done between the parties to the suit with- 
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out affecting those rights. ‘To use the language of this court, 
in Elmendorf v. Taylor, 10 Wheat. 167: “ If the case may be 
completely decided, as between the litigant parties, the circum- 
stance that an interest exists in some other person, whom the 
process of the court cannot reach, — as if such party be a resi- 
dent of another State,— ought not to prevent a decree upon its 
merits.” But if the case cannot be thus completely decided, 
the court should make no decree. 

We have thought it proper to make these observations upon 
the effect of the act of congress and of the 47th rule of this 
court, because they seem to have been misunderstood, and mis- 
applied in this case: it being clear that the circuit court could 
make no decree, as between the parties originally before it, so as 
to do complete and final justice between them without affecting 
the rights of absent persons, and that the original bill ought to 
have been dismissed. 

But, unfortunately, this course was not taken. The two de- 
fendants, Mrs. Shields and Bisland, answered, denied the allega- 
tions of fraud, and insisted that, so far as they were concerned, 
the compromise was made in good faith, and they were ready 
to perform their parts of it, according to their respective stipu- 
lations. 

On the same day that Bisland filed his answer, he filed also 
a cross-bill against Barrow, praying for a specific performance 
of the contract of compromise. 

But this bill also was fatally défective, as respects parties. 
Thomas R. Shields, and his other five indorsers, had such a 
direct and immediate interest in the contract of compromise, 
and that interest was so entire and indivisible, that, without 
their presence, no decree on the subject could be made. In 
Morgan’s Heirs v. Morgan, 2 Wheat. 290, a bill was brought by 
the heirs of a deceased vendor, to compel the specific perform- 
ance of a contract to purchase lands. It was objected that the 
deceased had a child who was not made a party. Chief Justice 
Marshall said: “ It is unquestionable that all the coheirs of the 
deceased ought to be parties to this suit, either plaintiff or de- 
fendant, and a specific performance ought not to be decreed 
until they shall be all before the court.” 

The next step in the pleadings was, that Barrow filed what 
he calls a petition, in which he recites summarily what had pre- 
viously been done in the cause, and declares himself willing to 
have the agreement of compromise specifically performed, and 
prays for leave to amend his bill, by making Thomas R. Shields 
a party, alleging he had become a citizen of Mississippi, and by 
inserting the following words : — 

“ But if this honorable court should be of opinion, that the 
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said agreement of November 9, 1842, is s valid, and should not 
be set aside; and if the said defendant shall ac knowledge its 
validity and binding force, then the orator prays that its specific 
performance may be decreed, according to its true purport and 
tenor, as herein above explained; and he offers to do and per- 
form on his part all the acts which, by said agreement, he is 
bound to perform; and he prays that said defendants may be 
decreed to pay to him the value of the mule, negro, clothing, 
and flat-boats, which were taken away from the said plantation 
as aforesaid; that they be decreed to relieve the said Liza, and 
the other above-mentioned property, from the judicial mortgages 
mentioned in this bill, and from the tacit mortgage of the minor 
children of the said Thomas R. Shields; that the said Thomas 
R. Shields, when made a party to this suit, both in his individ- 
ual capacity and as tutor of his aforesaid minor children, may 
be ordered to execute a proper and legal reconveyance to your 
orator, of the above-described property, or that any other order 
may be made which, to this honorable court, may appear meet 
and fit, for the purpose of again vesting in the orator a good and 
valid title to the aforesaid property ; that the notes described in 
said act of November 9, 1842, and amounting to $32,000, may 
be surrendered to your orator; that the defendants may be de- 
creed to pay to your orator the amount of such of the said last- 
mentioned notes as m: ay have been drawn by them, and also 
such of said notes as may be indorsed by them, and which may 
have been protested, and of the protest of which they may have 
been duly notified before the final decree of this honorable court, 
the whole with interest from the day of protest ; and that said 
defendants may furthermore be decreed to pay the current ex- 
penses of the said plantation during the year anterior to said 
November 9, 1842, and to refund to your orator any amount and 
expenses W hich he may have been, or may yet be, compelled to 
pay on account of privileged claims incumbering said plantation 
on the day of said act.” 

The court allowed the above amendment. So that the bill 
thereafter presented not only two aspects, but two diametrically 
opposite prayers for relief, resting upon necessarily inconsistent 
cases ; the one being that the court would declare the contract 
rescinded, for imposition and other causes, and the other, that 
the court would declare it so free from all exception as to be 
entitled to its aid by a decree for specific performance. 

Whether this amendment be considered as leaving the bill in 
this condition, or as amounting to an abandonment of the 
original bill for a rescission of the contract, and the substitution 
of a new bill for a specific performance, it was equally objec- 
tionable. 
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A bill may be originally framed with a double aspect, 0 or r may 
be so amended as to be of that character. But the alternative 
case stated must be the foundation for precisely the same relief; 
and it would produce inextricable confusion if the plaintiff were 
allowed to do what was attempted here. Story’s Eq. Pl. 212, 
213; Welford’s Eq. Pl. 88 ; Edwards v. Edwards, Jacob’s R. 335, 

Nor is a complainant at liberty to abandon the entire case 
made by his bill, and make a new and different case by way of 
amendment. We apprehend that the true rule on this subject 
is laid down by the vice-chancellor, in Verplanck v. The Mer- 
cantile Ins. Co. 1 Edwards Ch. R. 46. Under the privilege of 
amending, a party is not to be permitted to make a new bill. 
Amendments can only be allowed when the bill is found de- 

fective in proper parties, in its prayer for relief, or in the omission 
or mistake of some fact or circumstance connected with the 
substance of the case, but not forming the substance itself, or 
for putting in issue new matter to meet allegations in the 
answer. See also the authorities there referred to, and Story’s 
Eq. Pl. 884. 

~ We think sound reasons can be given for not allowing the 
rules for the practice of the circuit courts respecting amendments, 
to be extended beyond this; though doubtless much liberality 
should be shown in acting within it, taking care always to pro- 
tect the rights of the opposite party. See “Mavor v. Dry, 2 Sim. 
and Stu. 113. 

To strike out the entire substance and prayer of a bill, and 
insert a new case by way of amendment, leaves the record un- 
necessarily incumbered with the original proceedings, increases 
expenses, and complicates the suit; it is far better to require the 
complainant to begin anew. 

To insert a wholly different case is not properly an amend- 
ment, and should not be considered within the rules on that 
subject. 

After this change had been made in the original bill, and 
Barrow had answered the cross-bill of Bisland, the next step 
taken in the cause, respecting the pleadings and parties, was the 
entry of the following order :— 

“ The motion of the complainant for the delivery of the notes 
of George 8S. Guion and Van P. Winder, which have been, by 
order of the court, delivered into the court, to abide its further 
order, came on to be heard; and having been fully argued, and 
it appearing to the court that all the parties to the second con- 
tract set up in the complainant’s bill and in the cross-bill of the 
defendant, Bisland, are not before the court; and it also ap- 

earing to the court that the said defendants, Shields and Bis- 
and, are citizens of the State of Mississippi, and that all the 
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other parties interested in the execution of the said second con- 
tract, are citizens of the State of Louisiana, it is therefore ordered, 
that unless the said Shields and Bisland do, on or before the 
first Monday in August next, file their cross-bill, setting up and 
praying a specific execution of said contract, and make all the 
parties to the second contract, set up in the complainant’s bill 
and residing in Louisiana, defendants, that the complainant, 
Barrow, shall be at liberty to proceed upon his bill of complaint 
for a specific execution of the original contract between the 
parties, and for the rescission of the said second contract against 
such of the parties residing in the State of Mississippi as may 
fail to comply with this order.” 

The validity of this order cannot be maintained, and nothing 
done in consequence of it can be allowed any effect in this 
court. 

It is apparent that, if it were in the power of a circuit court 
of the United States to make and enforce orders like this, both 
the article of the constitution respecting the judicial power, and 
the act of congress conferring jurisdiction on the circuit courts, 
would be practically disregarded in a most important particular. 
For in all suits in equity it would only be necessary that a citizen 
of one State should be found on one side, and a citizen of 
another State on the other, to enable the court to force into the 
cause all other persons, either citizens or aliens. Nosuch power 
exists; and it is only necessary to consider the nature of a cross- 
bill, to see that it cannot be made an instrument for any such 
end. “ A cross-bill, ex vi terminorum, implies a bill brought by 
a defendant against the plaintiff in the same suit, or against 
other defendants in the same suit, or against both, touching the 
matters in question in the original bill.” Story’s Eq. Pl. § 389; 
3 Dan. Ch. Pr. 1742. 

New parties cannot be introduced into a cause by a cross-bill. 
If the plaintiff desires to make new parties, he amends his 
bill, and makes them. If the interest of the defendant requires 
their presence, he takes the objection of nonjoinder, and the 
complainant is forced to amend, or his bill is dismissed. If, at 
the hearing, the court finds that an indispensable party is not 
on the record, it refuses to proceed. These remedies cover the 
whole subject, and a cross-bill to make new parties is not only 
improper and irregular, but wholly unnecessary. 

When the defendants, Mrs. Shields and Bisland, had complied 
with this order of the court, and filed their cross-bill, as it was 
called, against the other indorsers and Thomas R. Shields, and 
they had come in, as they did, what was their relation to the 
cause? They surely were not plaintiffs in it. If they were 
defendants the court had not jurisdiction, for they, as well as 
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the complainant, were citizens of Louisiana. In truth, they were 
not parties to the original bill; they were merely defendants to 
the cross-bill. They had no right to answer the original bill, or 
make defence against it, and of course no decree could be made 
against them upon that bill. 

We do not find it necessary to pursue further an examination 
in detail, of the complicated maze of pleas, demurrers, answers, 
amendments, and interlocutory orders, which followed the filing 
of this, so called, cross-bill. It is enough to say that the de- 
fendants to it were never lawfully before the court; that the 
court never obtained jurisdiction over those of the parties who 
were citizens of the State of Louisiana, and amongst them was 
Thomas R. Shields, who, though made a party to the original 
bill by amendment, as a citizen of Mississippi, pleaded that he 
was a citizen of Louisiana, and was thereupon stricken out of 
the original bill, and was only a defendant to the cross-bill; that 
it never had lawfully before it such parties as were indispensable 
to a decree for the specific performance of the contract of com- 
promise, or for the rescission thereof; and lastly, that when it 
proceeded finally to make a decree condemning certain of the 
defendants, who were indorsers for Thomas R. Shields, to pay 
the notes given on the compromise, it gave relief, for which 
there was a plain, adequate, and complete remedy at law, and 
which was wholly aside from the prayer of the bill for a specific 
execution of the contract of compromise, which was fully ex- 
ecuted in this particular when the notes were given and deposited 
in the hands of the notary. 

This court regrets that a litigation, which has now lasted 
upwards of thirteen years, should have proved wholly fruitless ; 
but it is under the necessity of reversing the decree of the circuit 
court, ordering the cause to be remanded, and the original and 
cross-bills dismissed. 





Order. 


This cause came onto be heard on the transcript of the record 
from the circuit court of the United States for the eastern dis- 
trict of Louisiana, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by this 
court that the decree of the said circuit court in this cause be 
and the same is hereby reversed with costs, and that this cause 
be and the same is hereby remanded to the said circuit court, 
with directions to that court to dismiss the original and cross- 
bills in this cause. 
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ZeBeDEE Rine, Davin A. Boxee, Rosert 8S. Hong, anp Joun 
P. Hone, Execurors or Puitip Hone, peceaseD, AND 
Corne.u S. Frankiin, Compiarinants, v. Hugo Maxwe.u. 


The tariff act of 1842, (5 Stats. at Large, 548,) provided that if the appraised value of 
merchandise should exceed, by ten per centum or more, the invoice value, an addi- 
tional duty should be imposed of fifty per centum of the duty imposed on the same, 
where fairly invoiced. 

The act of 1846, (9 Stats. at Large, 42,) reduced this additional duty to twenty per 
centum. 

Although this additional duty may have been considered as a penalty, and as such, a 
moiety given to the officers of the custom-house, under the act of 1842, and the 
same disposition of it would have been made under the act of 1846, if there had 
been no other legislation, yet the act of February, 1846, (9 Stats. at Large, 3,) de- 
clares that it shall not be considered a penalty for the purpose of being distributed. 

Therefore, the additional duty of twenty per centum, levied by the collector, under 
the 8th section of the act of July 30, 1846, is not to be considered as a penalty, one 
moiety whereof is to be distributed amongst the officers of the custom-house. 


Tus case came up from the circuit court of the United States 
for the southern district of New York, upon a certificate of 
division of opinion between the judges thereof. 

The facts of the case are stated in the opinion of the court. 


It was argued by Mr. Ring, for the complainants, and by 
Mr. Cushing, (attorney-general,) for the defendant. 


There were five questions certified from the circuit court, and 
argued here. As the arguments covered the whole ground, and 
the court decided only one of the points, the reporter has con- 
cluded to omit the arguments of counsel altogether. 


Mr. Justice CURTIS delivered the opinion of the court. 

This case comes before us, upon a certificate of division of 
opinion of the judges of the circuit court of the United States for 
the southern district of New York. ‘The certificate shows that a 
suit in equity is pending in that court, wherein persons who were 
the naval officer and surveyor of the port of New York, are com- 
plainants, and Hugh Maxwell, who was the collector of that 
port, is respondent, and that the scope of the bill is to recover 
one moiety of a large sum of money levied and collected as 
additional duties, under the 8th section of the tariff act, of July 
30, 1846, (9 Stats. at Large, 43,) during the time while the com- 
plainants held the offices above mentioned. Upon the hearing 
of this cause, the judges were opposed in opinion upon the 
following questions :— 

“ Whether, upon a true construction of the revenue laws of 
the United States, the additional duties of 20 per centum, which 
have been levied and collected by and paid to the defendant, as 
collector of the port of New York, at the port of New York, as 
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stated in his answer, under and by virtue of the 8th section of 
the act entitled ‘ An act for reducing the duties on imports, and 
for other purposes,’ passed July 30, in the year 1846, were to be 
treated as penalties, and one moiety thereof divided between 
and paid in equal proportions to and among the collector, naval 
officer, and surveyor of the port of New York, holding said 
offices at the time of the levying, collection, and payment 
thereof, in the said port of New York, as claimed by the plain- 
tiffs, in their bill in this cause.” 

The 8th section of the act of July 30, 1846, after requiring 
the collector to cause the dutiable value of the imports therein 
referred to, to be appraised, estimated, and ascertained, in accord- 
ance with the provisions of existing laws, goes on to enact, 
“and if the appraised value thereof shall exceed, by ten per cen- 
tum or more, the value so declared on the entry, then, in addition 
to the duties imposed by law on the same, there shall be levied, 
collected, and paid, a duty of twenty per centum, ad valorem, on 
such appraised value.” The question is, whether the sums 
levied, collected, and paid under this clause, were by law distrib- 
utable as penalties, one moiety to the treasury of the United 
States, and the other moiety among the collector, naval officer, 
and surveyor. 

To render any sum of money collected for the government, 
thus distributable, it is not doubted that some act of congress, 
directing that distribution, must be found; and the complain- 
ant’s counsel has sought for such a law, by arguing that these 
additional duties must be treated as penalties, levied for the 
offence of undervaluation, against the directions and in contra- 
vention of the requirements of the revenue laws; and that if 
they are penalties, they are required to be distributed by different 
collection laws to which he has referred, and which he urges have 
been made applicable by congress to the sums of money now 
in question. We do not find it necessary to determine whether 
these additional duties might have been deemed penalties, so as 
to come under the terms of either of the collection laws which 
have directed the distribution of penalties among certain officers 
of the customs; nor do we deem it important to examine in 
detail, the provisions of those collection laws, and the manner in 
which they have been, from time to time, rendered applicable, in 
part or in whole, to the different acts levying duties and penalties. 

Because, we are all of opinion, that whatever may be the 
nature of the sums levied, as additional duties, under the &th 
section of the tariff act of 1846, they are not distributable as 
penalties. 

To exhibit the reasons on which this opinion is founded, it is 
necessary to refer first to the tariff act of August 30,1842. The 
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26th section of that act, provide od that the laws existing on the 
1st day of June, 1842, shall extend to and be in force for the 
collection of the duties imposed by this act, &c., and for the 
recovery, collection, distribution, and remission of all fines, pen- 
alties, and forfeitures, and for the allowance of the drawbacks 
by this act authorized, as fully and effectually as if every regu- 
lation, restriction, penalty, forfeiture, provision, clause, matter, 
and thing in the said laws contained, had been inserted in and 
reénacted by this act. 

The 16th and 17th sections of the same act, prescribe the 
manner in which merchandise, subject to ad valorem rates of 
duty, shall be appraised, and its dutiable value ascertained ; and 
then the 17th section enacts: “That in all cases where the 
actual value to be appraised, estimated, and ascertained, as 
hereinbefore stated, of any goods, wares, and merchandise, im- 
ported into the United States, and subject to any ad valorem 
duty, or whereon the duty is regulated by or directed to be im- 
posed or levied on the value of the square yard, or other parcel, 
or quantity thereof, shall exceed, by ten per centum or more, the 
invoice value, then in addition to the duty imposed by law on 
the same, there shall be levied and collected on the same goods, 
wares, and merc chandise, fifty per centum of the duty imposed 
on the same where f fairly i invoiced.” 

These being provisions of the tariff act of 1842, the complain- 
ants’ argument is, that the additional duties levied under its 
17th section, were made distributable by its 26th section; that 
the 8th section of the act of 1846 only changed the amount of 
the penalty in the cases it reached; that, whereas, by the 17th 
section of the act of 1842, if the appraisement should exceed 
the invoice value ten per centum, fifty per centum of the duty 
was the penalty, by the act of 1846, twenty per centum of the 
appraised value was to be the penalty; that this was the only 
change made; although the 26th section of the act of 1842, 
which made penalties distributable under the then existing laws, 
applied, in terms, only to the penalties levied by that act, yet 
those laws of distribution are applicable to this penalty under 
the act of 1846, which must be considered as substituted in 
place of the penalty levied by the act of 1842, and to be gov- 
erned by the same provisions of law as were ‘applicable to the 
additional duty, by way of penalty, under that act of 1842. 

There is great force inthis argument. The tariff act of 1846 
is an act fixing new rates of duty on imports. It does not con- 
tain any provisions for the collection of those duties, nor for the 
collection or distribution of any penalties. It does not, in terms, 
adopt ‘hg existing laws on those subjects, nor declare that they 
shall be deemed applicable to the duties and penalties which it 
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levies; yet it is obvious that it must have been intended that 
those existing laws should be thus applied; and this can only 
be effected, by considering the duties and penalties levied by 
the act of 1846, as substitutes for, and to be governed by the 
same rules as, the corresponding duties and penalties levied by 
the act of 1842, which did, in terms, adopt and apply the exist- 
ing laws for the recovery, collection, and distribution of duties 
and penalties. 

We accede, therefore, to the positions that the additional duty 
levied by the act of 1846, is only a substitute for that levied 
under the act of 1842, and that whatever rule was in force when 
the act of 1846 was passed, concerning the distribution of the 
additional duty levied by the 17th section of the act of 1842, is 
also in force, and is to be applied to the additional duty under 
the 8th section of the act of 1846, which is here in question. 
So that the only remaining inquiry is, what was that rule? 

We think this question is answered by the 3d section of the 
act of February 11, 1846, (9 Stat. at Large, 3,) “ that no portion 
of the additional duties provided for by the 17th section of the 
act of August 30, 1842, entitled, &c., shall be deemed a fine, 
penalty, or forfeiture, for the purpose of being distributed to 
any officer of the customs; but the whole amount thereof, when 
received, shall be paid directly into the treasury.” 

This enacts a rule concerning the distribution of the additional 
duties under the act of 1842; and as the additional duties under 
the act of 1846 are substitutes for, and to be governed by the 
same rules as to distribution, as those levied under the former 
law, it necessarily follows that they are not distributable. 

It has been argued that this 3d section of the act of Febru- 
ary 11, 1846, is expressly limited to the additional duties levied 
under the 17th section of the act of 1842; and therefore cannot 
govern the distribution of those levied under the act of 1846. 
But so the 26th section of the act of 1842, which adopts former 
laws, applies them only to the duties and penalties levied under 
that act; and this is the only authority for applying any laws 
to the distribution of the penal duties now in question. The 
complainant is obliged to argue that, though limited in terms to 
that act, it applies to rates of penal duty afterwards substituted 
by the act of 1846, in place of those prescribed by the act of 
1842. We have declared the argument sound; but it must be 
allowed its full and just effect. The implication is not that the 
laws for the collection and distribution of penalties, as they had 
existed at some prior period, or as they had been applicable to 
other penalties, were silently adopted by the act of 1846; but 
that the laws for the collection and distribution of additional 
duties by way of penalty, as those laws existed wheff the act 
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of 1846 was passed, must be deemed applicable to the new 
additional duty by way of penalty prescribed by that act; and 
when the act of 1846 was passed, the previous general law for 
the distribution of penalties had been modified, and the addi- 
tional duty for which that in question is substituted, had been 
declared not distributable. The consequence is that though the 
act of 1846 may be considered as providing for both duties and 
penalties, subject, as to their collection and distribution, to exist- 
ing laws, yet as there was no law in force by which additional 
duties, levied for undervaluation, were made distributable, there 
can be no adoption of any existing law on that particular sub- 
ject, and no distribution can take place. 

Perhaps this may be illustrated by supposing that the sub- 
stance of the 3d section of the act of February 11, 1846, had 
been incorporated into the 26th section of the act of 1842, by 
way of proviso. So that at the same time when the act of 1842 
adopted all existing laws concerning the distribution of penal- 
ties, it had declared that the additional duties to be levied under 
the 17th section, should not be distributable as penalties, but 
should be paid into the treasury. Certainly, it could not then 
have been argued that the act of 1846 had merely changed the 
rate of additional duty, and had silently adopted the existing 
laws concerning its distribution, and still that it was distribu- 
table. Yet the effect of this subsequent enactment, of February 
11, 1846, when made, upon the act of 1842, is the same as if 
it had been incorporated therein. It is in eadem materia, and 
both are to be construed as one law, the last controlling and 
modifying the first, as if it made a part of it. 

The fallacy of the argument, on the part of the complainants, 
consists in going back to former laws concerning the distribu- 
tion of other penalties, and considering them to be applicable 
to this penalty, when the existing law, applicable in terms to a 
penalty ejusdem generis, and for which this penalty is a sub- 
stitute, declares that it is not distributable. 

Our opinion is, that the first question certified by the circuit 
court, must be answered in the negative. 

There are other questions certified, but as the one above 
decided necessarily disposes of the case, we do not deem it 
needful to consider and respond to them. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
southern district of New York, and on the points or questions 
on which the judges of the said circuit court were divided in 
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opinion, and which were certified to this court for its opinion, 
agreeably to the act of congress in such case made and provided, 
and was argued by counsel. On consideration whereof it is 
the opinion of this court that the first question certified by the 
circuit court in this case must be answered in the negative, to 
wit: That upon a true construction of the revenue laws of 
the United States, the additional duties of 20 per centum, which 
have been levied and collected by and paid to the defendant, as 
collector of the port of New York, at the port of New York, as 
stated in his answer, under and by virtue of the 8th section of 
the act entitled “an act for reducing the duties on imports, and 
for other purposes,” passed July 30, in the year 1846, were not 
to be treated as penalties, and one moiety thereof divided be- 
tween and paid in equal proportions to a among the collector, 
naval officer, and surveyor of the port of New York, holding 
said officers at the time of the levying, collection, and payment 
thereof, in the said port of New York, as claimed by the plain- 
tiffs in their bill in this cause. 

And this court is further of opinion that, as the decision of 
the first question in the negative necessarily disposes of the 
case, it is unnecessary to consider and respond to the other 
questions certified ; whereupon it is now here ordered and ad- 
judged by this court, that it be so certified to the said circuit 
court. 





Tue Propetter Monticetto, Joun Wiitson, Master anp 
CiaimantT, APPELLANT, v. GILBERT MOoL.iIson. 


In a case of collision upon Lake Huron, between a propeller and a schooner, the evi- 
dence shows that the propeller was in fault. 

The fact that the libellants had received satisfaction from the insurers, for the vessel 
destroyed, furnished no good ground of defence for the respondent. 


Tuis was an appeal from the circuit court of the United 
States for the northern district of New York. 

It was a case of collision, in September, 1850, upon Lake 
Huron, between a propeller called Monticello, and a schooner 
called The Northwestern, by which the schooner and her cargo 
were entirely lost. 

In April, 1851, Mollison, the owner of the schooner, libelled 
the propeller, then lying in the port of Buffalo. Wilson, the 
master and claimant of the propeller, answered the libel, and 
much testimony was taken on both sides. In May, 1852, the 
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district judge decreed that the libellant should receive the sum 
of $6,000, as the value of the schooner, and the further sum of 
$150, as the value of the salt which constituted the cargo. The 
case being carried, by appeal, to the circuit court, the decree was 
affirmed in September, 1853. ‘The master of the propeller ap- 
pealed to this court. 


It was argued by Mr. Gillet, for the appellant, and by Mr. 
Grant, for the appellee. 


Almost all the arguments of counsel were founded upon their 
different versions of the evidence; and as the substance of this 
is given in the opinion of the court, the reporter has concluded 
to omit the views taken of it by the respective counsel. 


Mr. Justice GRIER delivered the opinion of the court. 

The appellee in this case filed his libel in the district court for 
the northern district of New York, against the steam-propeller 
Monticello, in a cause of collision. 

The libel sets forth that the libellant is owner of the schoon- 
er Northwestern; that on the 15th of September, 1850, the 
schooner, with a cargo of salt, was on her voyage from the port 
of Oswego, in New York, to the port of Criccdahn Illinois ; 
that about half-past eight o’clock in the evening, being about 
ten or twelve miles from Presque Isle, on Lake Huron, and 
about six miles from land, sailing with a fair breeze, on the 
course of west-northwest, (the wind being south-southwest, ) 
the sparks from the chimney of the propeller were seen some six 
miles off. In order to give a “ wide berth” to the approaching 
vessel, the schooner ported her helm and ran her course a point 
more to the north. That when from four to six miles apart, a 
bright light was placed in a conspicuous position on the schooner, 
and the vessel held steadily to her course, so that the approach- 
ing propeller might not mistake the course of the schooner. 
That the propeller exhibited no light, except that occasionally 
thrown out by the sparks from her chimney. That some time 
after, the master of the schooner, by close observation, discov- 
ered that the propeller was directly forward of the beam of the 
schooner, close upon her, and steering directly for her. He then 
hailed the steamboat, and ordered his helm aport, but too late 
to avoid the collision, which caused the schooner to sink imme- 
diately. 

The answer admits that the lights of the schooner were seen 
when five miles off, and states that the steamboat was on a 
course of east-southeast, and continued on that course for a short 
time after seeing the light of the schooner; but that, as the 
schooner appeared “ far in shore,” in order to give her lake room, 











154 SUPREME COURT. 





The Propeller Monticello v. Mollison. 








the propeller bore away into the lake about three quarters of a 
point; and that the collision was occasioned by the fault of the 
schooner, in not keeping her course. 

The answer also alleges, as a defence, that the schooner and 
cargo had been insured and abandoned to the insurers, who 
accepted the abandonment, and had paid the insurance to the 
libellant, prior to the filing of the libel. 

1. On the first point, as to the party to whom the fault of this 
collision is to be imputed, we entirely concur with the judgment 
of the district and circuit courts. The testimony of libellant’s 
witnesses is consistent, and, connected with the admissions of 
the answer and of respondent’s witnesses, is conclusive to show 
that the fault was in the steamboat. The master of the steam- 
boat was not on board on that occasion; and the testimony of 
the mate, who had command, and by whose obliquity of vision, 
or want of judgment, the steamboat was so dexterously brought 
into collision with the schooner, attempts to excuse his conduct 
by a statement of facts disproved by all the other witnesses, and 
demonstrably incorrect. He admits that he saw the bright light 
of the schooner five miles off. He asserts that the schooner’s 
light appe: on the starboard bow of the steamer; this is 
clearly a miStake in his statement of facts, or, if true, was occa- 
sioned by the steamer turning out of her course. 

The theory of mere negligence, or inattention, will hardly ac- 
count for this collision. Defendant's witnesses admit that they 
at one time mistook the bright light of the schooner for the 
Presque Isle light-house; and it is evident that, laboring under 
this delusion, they must have steered directly for the schooner’s 
light, not discovering their mistake till it was too late to remedy 
it. The night, though dark, had some starlight, by which the 
land, some six miles off, showed itself above the horizon. With 
a channel and room to pass as wide as the lake, with the bright 
light of the schooner full in view for more than twenty minutes 
before the collision, it cannot be accounted for, except by the 
hypothesis of the active codperation of the officers of the steam- 
boat, caused by a delusion, under which they continued to labor 
in consequence of a reckless inattention to their duty. 

It is contended, on behalf of respondent, that the fault of the 
collision is to be attributed to the schooner, because she did not 
keep on her course and leave the steamboat to pass as best she 
could, according to the rules laid down by this court in the case 
of St. John v. Paine, 10 How. 557. The answer to this argu- 
ment is obvious. When the master of the schooner first observed 
that he was sailing on a line with the steamboat, and ordered 
his helm to be ported, so as to avoid being on the track of the 
approaching vessel, they were seven or eight miles or more apart, 
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not in the narrow channel, but in the wide lake. There was no 
immediate danger of a collision. The order was one of extreme 
caution; it did not tend to produce the collision, for when the 
light of the schooner was first seen, five miles off, the schooner 
was sailing steadily on her course of northwest by north, making 
an angle of one point with the course of the steamer, and con- 
tinued on that course till she was run down and sunk. 

The rules laid down by this court for avoiding collision, should 
be strictly adhered to, so that conflicting orders may not produce 
the collision instead of avoiding it. But in the present case, 
when the schooner changed her course, the vessels were in no 
danger of collision, being many miles apart in an open sea. 
They had not approached to that point of danger which brings 
the rules of the admiralty into exercise, and makes their obser- 
vance necessary, in order to avoid a collision. When the steamer 
first discovered the light of the schooner, she was sailing steadily 
on the course adopted, and continued to do so, till the collision 
was produced by the perverse dexterity of the helmsman of the 
steamboat. 

2. The defence set up in the answer, that the libellants have 
received satisfaction from the insurers, cannot avail,the respond- 
ent. ‘The contract with the insurer is in the nature of a wager 
between third parties, with which the trespasser has no concern. 
The insurer does not stand in the relation of a joint trespasser, 
so that satisfaction accepted from him shall be a release of 
others. This is a doctrine well established at common law and 
received in courts of admiralty. See Yates v. Whyte, 4 Bing. N. 
C. 272; Phillips on Insurance, 2163; Abbott on Shipping, 318. 

It is true, that in courts of common law the injured party 
alone can sue for a trespass, as the damages are not legally 
assignable; and if there be an equitable claimant, he can sue 
only in the name of the injured party: whereas, in admiralty, 
the person equitably entitled may sue in his own name. But 
the same reasons why the wrongdoer cannot be allowed to set 
up as a defence the equities between the insurer and insured, 
equally apply in both courts. The respondent is not presumed 
to know, or bound to inquire, as to the relative equities of par- 
ties claiming the damages. He is bound to make satisfaction 
for the injury he has done. When he has once made it to the 
injured party, he cannot be made liable to another suit, at the 
instance of any merely equitable claimant. If notified of such 
a claim before payment, he may compel the claimants to inter- 
plead; otherwise, in making reparation for a wrong done, he 
need look no further than to the party injured. If others claim 
a right to stand in his place, they must intervene in proper time, 
or lose their recourse to the respondent. 














156 SUPREME COURT. 





“The Propeller Monticello v. Mollison. 


The i insurer may at all times inter ene in neouste of admiralty, 
if he has the equitable right to the whole or any part of the 
damages. Under the 34th rule in admiralty of this court, he 
may be allowed to intervene, and become the dominus litis, 
where he can show an abandonment, which devests the original 
claimant of all interest. See 1 Curtis’s R. 340. Under the 43d 
rule also he may intervene after decree, and claim the damages 
recovered, by showing that he is equitably entitled to them. But 
with all this the respondent has no concern, nor can he defend 
himself by setting up these equities of others, unless he can 
show that he has made satisfaction to the party justly entitled 
to receive the damages. 

The judgment of the circuit court is therefore affirmed, with 
costs. 





Mr. Justice DANIEL dissented. 

In the cases of The Propeller Monticello v. Mollison, in admi- 
ralty, and in those of Clapp v. The City of Providence, and of 
The Bank of Tennessee v. Horn, I dissent from the opinion and 
decision of this court; not upon the merits of those cases, but 
upon the ground of a want of jurisdiction in this court to adju- 
dicate them. The reasons for my objection to the jurisdiction 
of this court, in cases like those above mentioned, have been so 
frequently assigned in preceding instances before this court, that 
a repetition of them, on the present occasion, is deemed super- 
fluous. My purpose is simply to maintain my own consistency 
in adhering to convictions which are in nowise weakened. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the northern dis- 
trict of New York, and was argued by counsel. On considera- 
tion whereof it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court in this cause 
be and the same is hereby affirmed, with costs, and interest until 
paid, at the same rate per annum that similar judgments bear in 
the courts of the State of New York. 
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Tue Presipent, Directors, anp Company OF THE BANK OF 
TENNESSEE, PLAINTIFFS IN ERROR, v. Lewis B. Horn. 


By an act of the legislature of Louisiana, passed in 1826, all the property of an in- 
“solvent petitioner mentioned in his schedule, becomes vested in his creditors, from and 
after the cession and acceptance ; and the syndic is directed to take possession of it, 
and to administer and sell it for the benefit of the creditors. 

The courts of Louisiana have decided that all the property of the insolvent, whether 
included in his schedule or not, passes to his creditors by the cession. 

Therefore, it is of no consequence whether or not the description of a particular piece 
of property be imperfect in the schedule ; and a purchaser of it under the syndic 
has a better title than one derived from a judicial sale, where the judgment had been 
obtained after the acceptance of the cession and appointment of the syndic. 

The validity of a state law of this description cannot now be considered as an open 
question. 


Tuts case was brought up, by writ of error, from the circuit 
court of the United States for the eastern district of Louisiana. 

The facts are stated in the opinion of the court. 

Horn, who was the purchaser of the property under the syndic, 
instituted a petitory suit in the third judicial district court of the 
State of Louisiana, against Bernard and Hare, who were tenants 
under the Bank of Tennessee. The Bank appeared to the suit, 
and prayed for the removal of the case to the circuit court of 
the United States for the eastern district of Louisiana, which 
was ordered. 

The bill of exceptions which was taken upon the trial, showed 
the prayers addressed to the court by the counsel for the Bank, 
and the rulings of the court thereon. The bill was as follows : — 

Be it remembered, that on the trial of this cause, the defendant, 
the Bank of Tennessee, preferred to the court the following prop- 
ositions of law arising on the agreed statement of facts, on 
which it was insisted that this case should be decided in favor 
of said Bank, and against the plaintiff, Lewis B. Horn, to wit : — 

1. The surre nder of property by Peter Corney, in the state 
court of Louisiana, did not transfer to his creditors the ownership 
of any part or portion thereof, whether it was described or re- 
ferred to in the schedule or not, but the same remained the prop- 
erty of Corney notwithstanding the surrender. 

2. The words “all the property of such insolvent debtor, 
mentioned in said schedule, shall be fully vested in his creditors,” 
used by the legislature of Louisiana, in the act of 1826, in regard 
to insolvent debtors, cannot and ought not to be construed to 
have reference to any property which is not mentioned in the 
schedule ; but property not named in the schedule remains in 
the situation provided for by the laws of Louisiana in force 
prior to the passage of the act of 1826, and the rights of parties 
thereto were not altered by the passage of said act. 
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3. The only right which the creditors of Corney had in the 
property which was surrendered, was one analogous to that of 
pledge; that is, a right to take possession of and sell the 
property, according to the forms of law, and apply the proceeds 
to the payment of their debts, and was not a right of ownership. 

4. That the surrender of Corney did not transfer to the cred- 
itors possession of any property whatever, whether mentioned 
in the schédule or not ; but only conferred on them the right to 
take possession thereof, and to sell it in due course of law, to 
pay the debts due to them. 

o. The right of the state court to cause to be sold such prop- 
erty as they had reduced into possession, did not oust the 
jurisdiction of the United States circuit court, in the case of the 
Bank of Tennessee v. P. Corney, but that court rightfully pro- 
ceeded to render judgment against said Corney, and to execute 
the same, by seizing and selling the land in controversy. 

6. Whatever may be the law in regard to the property de- 
scribed in the schedule, and reduced into the possession of the 
creditors or syndic, the circuit court had an undoubted right to 
execute its judgment, by causing the seizure and sale of property 
not reduced into the possession of the syndic, and not described 
on the schedule. 

7. The act of the Louisiana legislature of 1826, in regard to 
insolvent debtors, was not intended to change the law i in regard 
to the rights of any persons named therein, to the property of the 
insolvent, or to change in any manner the mode of proceeding 
in the state court to enforce those rights ; the legislature having 
been extremely careful, by provisos, to retain exactly the old law 
in regard to the rights of property ; but the said act was intended 
only to effect a change in the remedies or final process used in 
this court, by changing the names of rights; and therefore the 
court was bound altogether to disregard the said act of the 
Louisiana legislature, so far as that act affects the process of 
this court. 

8. The syndic and auctioneer and Horn, as vendor and 
vendee, had no right to treat the marshal’s sale as a nullity, or 
in any way to complain of it, after the sale by the marshal to 
the Bank of ‘Tennessee had regularly been made, without any 
legal opposition on their part. 

9. The acceptance of the surrender, by the second district 
court of New Orleans, and all orders made and all proceedings 
had in that court, have referenee only to the property named in 
the inventory, unless some other property is expressly named in 
the proceeding itself; and therefore, they could have no effect 
whatever on the right of the marshal to execute process, by a 
seizure of property not named in the inventory, and not ex- 
pressly referred to. 
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And prayed that the said propositions should be sustained, 
and the cause finally decided in favor of the Bank; but the court 
ruled all these propositions against the Bank of Tennessee, 
and held the following positions to be law applicable to the 
case :— 

1. That the surrender, in the second district court of New 
Orleans, divested Corney of all his rights of property, and vested 
those rights in the creditors. 

2. That because we had no lien and no right of payment in 
preference to others, therefore we had no right to execute our 
judgment in the circuit court, by a sale of Corney’s property, 
although the fact of Corney’s insolvency was not made known 
to the court, and no objection was made to our proceeding. 

3d. That the property was in gremio legis, by virtue of the 
constructive possession arising from the surrender in the second 
district court of New Orleans. 

4, That it is but fair to assume that the property now in dis- 
pute was designed to be included by Corney in his schedule. 

To all of which propositions as well as to the whole opinion 
of the court, which was reduced to writing, and copy of which 
is annexed to the bill of exceptions, the counsel of the Bank of 
Tennessee objected, on the ground that the said propositions 
made by the court, and its opinion, were contrary to law and 
justice, and tendered this, his bill of exceptions, to be signed by 
the court, which is accordingly done. 

This bill is allowed so as to ‘have the same construction as if 
the case had been submitted to a jury, and these exceptions had 
been taken on the trial. 

J. A. CAMPBELL, 
Judge presiding. 


Upon this bill of exceptions, the case came up to this court, 
and was submitted by Mr. Dunbar, upon a printed argument 
of Messrs. Stockton and Steele, for the plaintiffs in error, and 
argued by Mr. Janin, for the defendant. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The facts in this case, as they appear on the record, are as 
follows : — 

Peter Corney, jr., who resided in New Orleans, on the 7th of 
November, 1851, filed a petition under the insolvent law of 
Louisiana, in the second district court, declaring his inability to 
meet his engagements, and praying that a cession of his prop- 
erty might be accepted by the court, for the benefit of his cred- 
itors, and that in the mean time all proceedings against him 
should be stayed. ‘To this petition, a schedule of his property 
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was annexed, in which it is apparent that the lot in question was 
intended to be included, but which is so erroneously described 
that it can hardly be identified, by the schedule alone, as a part 
of his estate. 

The district court, on the day the petition was presented, 
accepted the cession, and ordered a meeting of the creditors on 
the 13th of December following. ‘The meeting was held accord- 
ingly, and a syndic appointed, and a report of the proceedings 
made to the court. On the 8th of March following the court 
authorized a sale of the property now in dispute, by the syndic; 
and at that sale, in May, 1852, the defendant in error became 
the purchaser. 

The insolvent, at the time of his petition, was indebted to the 
Bank, the plaintiff i in error, in a large sum of money, for which 
a suit was then pending in the circuit court of the United States 
for the eastern district of Louisiana. The Bank proceeded in 
its suit and obtained judgment ; but the judgment was rendered 
after the cession had been accepted and the syndic appointed 
by the creditors. ‘The Bank, however, issued an execution, 
under which this property was seized by the marshal, in February, 
1852, and sold in the April following. ‘The Bank was the 
purchaser at this sale, and obtained possession of the lot under it. 

The defendant in error, after his purchase from the syndic, 
brought suit for the premises, and upon a trial in the circuit 
court of the United States for the eastern district of Louisiana, 
recovered a judgment; the court being of opinion that the prop- 
erty in question vested in the creditors, upon the cession and 
acceptance above mentioned, and was not liable to seizure under 
the execution which issued upon the judgment afterwards ob- 
tained by the plaintiff in error. 

By an act of the legislature of Louisiana, passed on the 29th 
of March, 1826, all the property of an insolvent petitioner men- 
tioned in his schedule is fully vested in the creditors, from and 
after the cession and acceptance ; and the syndic is directed to 
take possession of it, and to administer and sell it, for the benefit 
of the creditors. At the time, therefore, when the Bank obtained 
judgment against Corney, the insolvent, he had no interest in 
the lot in question upon which the judgment could be a lien, or 
which could be seized upon, on execution issuing on that judg- 
ment. ‘The right and title to it had, by operation of the law of 
the State, vested in the creditors, to be administered by the syn- 
dic, as their trustee. 

Nor can the imperfect or erroneous description in the schedule 
have any influence on the decision. For it is well settled, by 
decisions of the courts of Louisiana, that all the property of the 
insolvent, whether included in his schedule or not, passes to his 
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creditors by the cession. 4 Ann. Rep. 492, 493 ; i ‘Louisiana 
Rep. 521; 8 Rob. 128; 9 Ib. 223. Consequently, if, under the 
ambiguous or erroneous description in the schedule, this lot 
must be regarded as omitted, it still passed by the cession, and 
Corney had no re maining interest in it. 

Neither can there be any constitutional objection to this law 
of the State. The validity of a state law of this description 
has been fully recognized in the case of Peale v. Phipps and 
others, 14 How. 368, and in the previous cases therein referred 
to, and cannot now be considered as an open question. 

We see no error, therefore, in the judgment of the circuit court, 
and it must be affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the eastern district 
of Louisiana, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court that 
the judgment of the said circuit court in this cause be and the 
same is hereby affirmed with costs. 


Tue City or Provipence, PLAINTIFF IN ERROR, UV. DANIEL 
R. Capp. 


The statutes of Rhode Island require towns to keep the highways safe and conve- 
nient for travellers, at all seasons of the year; and, in case of neglect, “ that they 
shall be liable to all persons, who may in anywise suffer injury to their persons or 
property, by reason of any such neglect.” 
hese statutes extend to cities as well as towns, (or townships,} and also to side- 
walks, where they constitute a part of the public highways. The city of Provi- 
dence was, therefore, bound to keep those side-walks convenient and safe, in a 
reasonable degree, for pedestrians ; and, when a fall of snow took place, it was the 
duty of the city to use ordinary care and diligence to restore the side-walk to a 
reasonably safe and convenient state. 

It was for the jury to find whether or not this was accomplished, by treading down 
the snow; and, if not, whether the want of safety and convenience was owing to 
the want of ordinary care and diligence on the part of the city. 

In considering whether due diligence required the city to remove the snow, the jury 
ought to take into consideration the ordinances enacted by the city, not as prescrib- 
ing a rule binding on the city, but as evidence of the fact that a removal, and not a 
treading down of the snow, was reasonably necessary. 


Tis case was brought up by writ of error, from the circuit 
court of the United States for the district of Rhode Island. 

It was a suit brought by Clapp against the city of Prov- 
idence, to recover damages ‘for an injury occasioned by an ob- 


struction on the side-walk in one of its principal streets. The 
14* 
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obstruction consisted of a ridge of hard-trodden snow and ice, 
on the centre of the side-walk, along which the plaintiff was 
passing in the night time, and by means of which he fell 
across the ridge, breaking his thigh-bone in an oblique direc- 
tion. ‘The jury found a verdict for the plaintiff, and assessed 
his damages at $3,379.50. 

The circumstances of the case, and the rulings of the court 
which gave rise to the bills of exceptions upon which the case 
came up, are stated in the opinion of the court. 


It was argued by Mr. Ames, for the plaintiff in error, and by 
Mr. Jencks, for the defendant. 


The points made by Mr. Ames were the following : — 

1. That the duty of the towns and cities of Rhode Island, 
in dealing with falls of snow in their highways and streets, is 
created and imposed solely by the statutes of Rhode Island, 
and must be measured by the standard appointed by those 
statutes. 

2. That the liability of said towns and cities, in civil actions, 
to individuals, for injuries sustained by them in their persons 
or property, through neglect of duty on the part of said towns 
or cities, in mending their highways and streets, and in remov- 
ing therefrom permanent obstacles to passage, as well as tem- 
porary ones caused by the falls of snow, is created and imposed 
solely by said statutes, and cannot be extended beyond the 
statute measure thereof. Russell v. Inhabitants of Devon, 2 T. 
R. 667; Mower v. Inhabitants of Leicester, 9 Mass. R. 247; 
Loker v. Inhabitants of Brookline, 13 Pick. R. 346; Tisdale v. 
Inhabitants of Boston, 8 Met. R. 388; Holman v. Inhabitants of 
Townsend, 13 Ib. 297, 300; Brailey v. Southborough, 6 Cush. R. 
141, 142; Hull v. Richmond, 2 Woodb. and Minot’s R. 341, 342 ; 
Reed v. Inhabitants of Belfast, 20 Maine R. 246; Chidsey v. 
Canton, 17 Conn. R. 478-480; Morey v. Town of Newfane, 
8 Barb. Sup. Ct. R. 646, 648, 650-653 ; Lumley v. Gye, 20 Eng. 
Law and Eq. R. 189; Sawyer v. Inhabitants of Northfield, 
7 Cush. 494-496 ; Smith v. Inhabitants of Dedham, 8 Ib. 524; 
Farnum v. Concord, 2 New Hamp. R. 392. ° 

3. That, by the statute of Rhode Island, entitled “ An act for 
the mending of highways and bridges,” the towns and cities of 
Rhode Island are bound only to keep their highways and streets 
open, in case of falls of snow, so as to be passable for travel- 
lers, and not to keep them from being slippery from ice or trod- 
den-down snow; and that the requisition, in this statute, that 
the highways and streets be kept safe and convenient for trav- 
ellers, at all seasons of the year, refers, so far as the incumbrance 
of snow is concerned, if it refer at all to such incumbrance, to 
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safe and convenient passage through and over the same, in 
opposition to allowing the highways to remain, in case of falls 
of snow, blocked up and impeded thereby, so as to be unsafe 
and inconvenient of passage, and not to safety and conve- 
nience, in the sense of being kept free from ice or trodden-down 
snow, so that foot travellers or cattle may not slip or fall 
thereon. 

That this appears, from the language used in the Ist section 
of said act, applied to its subject in the climate of New Eng- 
land, as well as by collating therewith the 14th and 15th sec- 
tions of the same statute, and the 6th section of the act enti- 
tled “ An act for mending highways,” passed in 1798, and that 
the above construction of said statute is the accustomed, sen- 
sible — and, indeed, looking to the statute as a practical guide 
to duty — the necessary construction to be put thereon. Digest 
of Laws of R. I. of 1798, pp. 386, 387; Ib. of 1844, pp. 323, 
326. 

4. That the acts of the State of Rhode Island, relating to 
the side-walks of the city of Providence, do not change, in any 
way, nor extend the duty or liability of said city, in relation to 
the incumbrance thereon of snow, but were procured to be 
passed by said city, merely to enable it to provide for the build- 
ing and maintaining of side-walks in said city, in a mode and 
at a charge and through an instrumentality different from those 
applied by law to other portions of the streets. 

0. ‘That, still less do the ordinances of said city, requiring the 
owners and occupants of lots and buildings therein to remove 
all the snow from the side-walks in front of the same, within a 
specified time, under penalty for neglect in this respect, create 
or extend or change the character of the duty of the city, in 
regard to the incumbrance of snow, nor create nor extend nor 
change the character of the liability of said city, for injuries 
occasioned by the said incumbrance. Levy v. Mayor, &c., of 
New York, 1 Sandf. Sup. Ct. N. Y. R. 465. 

6. That said side-walk acts and ordinances afford no test or 
standard of the degree or kind of care, or mode of dealing with 
falls of snow, required of the city of Providence by the statute 
of Rhode Island, entitled “ An act for the mending of high- 
ways and bridges,” which, notwithstanding said acts and ordi- 
nances, and the different condition of Providence, applies the 
same standard, in this respect, to the other towns of the State, 
as to said city; but are municipal regulations merely, extend- 
ing the powers of the city of Providence, and by-laws passed 
by the legislative body of said city, imposing duties and lia- 
bilities upon her citizens, in respect to side-walks, and the 
“sogaie of snow therefrom, without increasing or extending 

er own. 
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The points made by Mr. Jencks, for the defendant in error, 
were the following : — 

1. That the statute of Rhode Island entitled “ An act for the 
mending of highways and bridges,” imposes upon the towns 
and cities of that State, the duty of keeping highways in 
a safe and convenient condition for travellers, at all seasons 
of the year, and creates a liability on the part of such town 
or city, to any person using such highway with ordinary and 
proper care, who suffers injury in consequence of any defect 
in such highw ay, or obstruction thereon which the town or city 
might have removed by the use of ordinary care and diligence, 
and which while thus negligently suffered to remain, rendered 
such highway inconvenient and unsafe. Cassedy v. Stockbridge, 
21 Vermont, 391. Frost v. Portland, 11 Maine, 271; Bigelow 
v. Weston, 3 Pick. 267 ; Springer v. Bowdoinham, 7 Green. 442; 
Raymond v. Lowell, 6 Cush. 534. 

2. That this duty and liability extends to side-walks when 
they constitute a part of the highway or public streets; and 
such side-walks are required to be kept in a safe and convenient 
condition for pedestrians, as the roadway is for horses and 
carriages. Brady v. City of Lowell, 3 Cush. 121; Bacon v. City 
of Boston, Ib. 174; Drake v. City of Lowell, 13 Met. 292. 

3. That the degree of convenience and safety which is required 
by said statute, “and the degree of care and diligence which 
the towns and cities must bestow upon the highways, in order 
to relieve themselves from liability under the statute require- 
ment, have relation to the nature and uses of the highway, and 
the frequency of its uses. That the same standard is not to 
be applied to the principal thoroughfares of the city of Provi- 
dence, as to a cross road in the country, but that the law as to 
the extent of repair, and what will constitute obstructions render- 
ing a public way unsafe and inconvenient, must depend, in a 
good degree, on the locality of the road. 

4. That the law is the same when applied to obstructions of 
highways or side-walks by snow, as to any other obstruction, 
and the duties and liabilities of towns and cities in reference to 
the want of safety and convenience in their highways, caused 
by snow, as when caused by other obstructions. 

That the latter clause of the first section of the statute does 
not vary or limit the duty imposed by the first clause, but is 
directory to the surveyor of highways in the performance of his 
duty ; and that the word “ passable,” means safely and con- 
veniently passable, as well when applied to side-walks, as to 
the other portions of the travelled highway. Loker v. Brookline, 
13 Pick. 343. 

5. That the several statutes of Rhode Island, concerning side- 
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wile in the city of Providence, asiliiaiaiais the constuaniion of 
side-walks in said c ity, and such side-walks being constructed and 
accepted by the city, under the authority of said ac t, it becomes 
the duty of the said city to keep said side-walks in a safe and 
convenient condition for pedestrians, at all seasons of the year, 
That whenever a fall of snow shall render any such side-walk, 
not conveniently safe and passable, the city is bound to use 
ordinary care and diligence to restore said side-walk to a reason- 
ably safe and convenient state. That the statute referring 
generally to all highways, and all parts of such highways, points 
out the two modes, one of re moving the snow, and the other of 
treading it down, for the purpose of rendering such highways 
safe and convenient ; and the ¢ ity of Providence, by their ordi- 
nances, have prescribed the rule for themselves and their citizens, 
by directing a removal of the snow from the side-walks, and 
have provided for the enforcement of this rule by their officers, 
and by penalties on the owners and occupants of estates. 

6. ‘That the public statute contemplates a removal of the snow 
in some cases, and a treading down in others, is manifest from 
the nature of the obstruction itself; it being an obstruction to 
travellers with sleds and sleighs, only when drifted or lying light, 
and subject to drift; as when trod down it greatly facilitates all 
travelling with vehicles adapted to the altered condition of the 
roads. But snow, under all conditions, is an obstruction to the 
pedestrian, and his safety and convenience are best provided 
for by an entire removal of it from his path. Hence the obliga- 
tion to make the pathway set apart for such travellers, safe and 
convenient, in a large city, and along one of its principal thorough- 
fares, is not satisfied by leaving the snow to be trod down as it 
fell in drifts, or to be thawed and frozen into ridges of several 
inches in height, in such a manner as to throw down pedestrians 
using ordinary care and caution, although the side-walk might 
be passable i in the sense that the snow was to be waded through 
or climbed over, or otherwise avoided by such travellers. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error to the circuit court of the United States 
for the district of Rhode Island. 

The suit was brought in the court below against the city of 
Providence, to recover damages for an injury occasioned by an 
obstruction on the side-walk in one of its principal streets. The 
obstruction consisted of a ridge of hard-trodden snow and ice 
on the centre of the side-walk, along which the plaintiff was pass- 
ing in the night time, and by means of which he fell across the 
ridge, breaking his thigh-bone in an oblique direction. 

After the evidence closed, the counsel for the defendants 
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praye ed the court to charge the jury that the statutes of Rhode 
Island, requiring highways to be kept in repair, and amended 
from time to time, so that the same may be safe and convenient 
for travellers at all seasons of the year, as far as respected ob- 
structions from falls of snow, merely required that the snow 
should be trodden down or removed, so that the highways should 
not be blocked up or incumbered with snow ; but did not require 
that said highways should be free from snow or ice, so that the 
traveller should not be in danger of slipping thereon; and that 
the said snow being so trodden down and hardened into ice, and 
the side-walk not blocked up or incumbered therewith, but open 
and passable in the sense of the statute, in this case the defend- 
ants were not liable. 

The counsel for the defendants, also, after referring to the 
statutes authorizing the city of Providence to build and repair 
side-walks, and also to the ordinances of the city passed in pur- 
suance thereof, further prayed the court to charge, that neither the 
said statutes nor the ordinances defined or enlarged the duty or 
liability of the city as to the removal of snow from the side-walks, 
beyond that under the general statute of the State, nor were 
they evidence of the degree of care required of the city by the 
general statute; but that, notwithstanding the same, the city 
would not be liable under the general law, if the snow on the 
side-walk was trodden down so as to be open and passable. 

The court refused so to charge; but charged, that, by the 
statute law of the State, the city was obliged to keep this street 
conveniently and safely passable at all seasons of the year; that, 
by a special act, the legislature having authorized the city to 
have side-walks designed for foot passengers, it was bound to 
keep those side-walks convenient and safe for pedestrians ; that 
the law did not require absolute convenience or safety, but safety 
and convenience in a reasonable degree, having reference to the 
uses of the way and frequency of its uses; that, when a fall of 
snow takes place, so as to render a side-walk not conveniently 
and safely passable, it was the duty of the city to use ordinary 
care and diligence to restore it to a reasonably safe and con- 
venient state. ‘I'hat the law does not prescribe how this shall 
be done, whether by treading down or removing the snow ; and 
that it was for the jury to find, as matter of fact, whether the 
side-walk, at the time in question, was in a reasonably safe and 
convenient state, having reference to its uses; and if it was not 
so, whether its want of safety and convenience was owing to 
the want of ordinary care and diligence on the part of the city ; 
and in considering whether due diligence required the city to 
remove the snow, the jury ought to take into consideration the 
ordinances, not as prescribing a rule binding on the city, but as 
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evidence of the fact that a remové val, and not a tre ading down of 
the snow, was reasonably necessary. 

The Ist section of the statute of Rhode Island concerning 
highways and bridges, provides, “ that all highways, town-ways, 
and causeways, &c., lying and being within the bounds of any 
town, shall be kept in repair and amended, from time to time, 
so that the same may be safe and convenient for travellers, with 
their teams, &c.,” at all seasons of the year, at the proper charge 
and expense of such town, under the care and direction of the 
surveyor or surveyors of highways appointed by law. The 
surveyors are then authorized to remove all sorts of obstructions 
or things that shall in any way straiten, hinder, or incommode 
any highway or town-way, and when blocked up or incumbered 
with snow, they shall cause so much thereof to be removed or 
trod down as will render the road passable. 

Among other provisions conferring upon the towns power to 
repair and amend the public highwe ays, the 4th section enacts 
that each town, at some public meeting of the electors, shall 
vote and raise such sum of money, to be expended in labor and 
materials on the highways, as they may deem necessary for that 
purpose ; and either the assessors or the town council, as the 
town may direct, shall assess the same on the ratable estate of 
the inhabitants, and all others owning ratable property therein, 
as other town taxes are by law assessed. 

And the 13th section provides that if the town shall neglect to 
keep in good repair its highways and bridges, she shall be liable 
to indictment, and “ shall also be liable to all persons who may 
in anywise suffer injury to their persons or property by reason 
of any such neglect.” 

It is admitted that the defendants are not liable for the injury 
complained of at common law, but that the plaintiff must bring 
the case within the above statute to sustain the action. It must 
also be admitted, that the act applies to cities as well as towns, 
and also to side-walks where they constitute a part of the public 
highway. ‘This has been repeatedly held by the state courts in 
several States, under statutes substantially like the one under 
consideration. 13 Pick. 343; 13 Met. 297; 3 Cush. 121, 174; 
4 Ib. 247 ; 6 Ib. 141, 524; 7 Greenl. 442; 15 Verm. 708; 19 
Ib. 470; 21 Ib. 391; 2 N. Hamp. 392; 35 M: rine, 100; Ib. 242. 

The counsel for the defendants, conceding this vie w of the 
statute, and of the liability of the city generally, contends that, 
as it respects obstructions or impediments occasioned by the fall 
of snow, and accumulations of ice, the liability is qualified, and 
exists only in case of neglect to tre ad down or remove the snow, 
so that the track be not blocked up and incumbered thereby ; 
and that, if the street or side-walk is passable by not being 
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blocked up and incumbered with snow, as it respects this kind 
of obstruction, it is made safe and convenient within the mean- 
ing of the statute. And the latter clause of the 1st section of 
the act which directs that when the highways are blocked up or 
incumbered with snow, the surveyor shall cause so much there- 
of to be removed or trod down as will render the road passable ; 
and also the 13th and 14th sections, which authorize the towns 
to impose penalties for the removal of snow from highways, and 
subjects the town to an indictment for neglect therein, are refer- 
red to as countenancing this modified liability. 

But it will be found, on looking into the several decisions 
under a similar act in Massachusetts, that no distinction exists 
between obstructions of a public highway by falls of snow, and 
those of any other description. In the case of Loker v. Brook- 
line, 13 Pick. 346, 347, Morton, J., speaking of the Ist section 
of the statute, observes, that language so general and explicit 
cannot be misunderstood or restrained. It must extend to all 
kinds of defects, as well as to all seasons of the year; and an 
obstruction caused by snow is as clearly included as one caused 
by flood, or tempest, or any other source of injury. See also, 
13 Met. 297; 6 Cush. 141. 

The foundation of the action rests mainly on the Ist and 
13th sections of the statute. The 1st imposes upon the town 
the duty of keeping in repair and amending the highways 
within its limits, so that the same may be safe and convenient 
for travellers at all seasons of the year; and the 13th declares, 
that if the towns shall neglect to keep in good repair its 
highways and bridges, it shall be liable to indictment, and shall 
also “be liable to all persons who may in anywise suffer i injury 
to their persons or property by reason of any such neglect.” 

The other provisions, and among them those referred to by 
the counsel, relate to the powers conferred upon the towns to 
enable them to fulfil the obligations enjoined, and to the powers 
and duties of the several officers having charge of the repairs 
of the highways. Ample means are furnished the several towns 
to discharge their obligations under the statute. 

The act of 1821, amended by the act of 1841, confers powers 
upon the city of Providence, to build and keep in repair their 
side-walks, at the expense of the owners of the adjoining lots; 
and as may be seen from the several ordinances of the city, 
given in evidence, these powers have been liberally exercised 
for the purpose. 

The powers of the towns and of the city are as ample for the 
purpose of re moving obstructions from the highways, streets, 
and side-walks, arising from falls of snow and accumulations of 
ice, as those arising from any other cause; and the reason for 
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the removal, so tha it the y may be safe and convenient for trav- 
ellers, is the same in the one case as in the others. The 13th 
section of the act which gives the personal remedy, makes no 
distinction in the two cases; and, in the absence of some plain 
distinction pointed out by the statute, it would be exceedingly 
difficult, if not impossible, to state one. It is conceded that an 
obstruction from falls of snow or accumulations of ice must be 
removed by the towns and cities, so as to make the highways 
and streets passable; and that this is a duty expressly enjoined 
upon them. ‘The question is, what sort of removal will satisfy 
the requirement of the statute? It is admitted that, as it re- 
spects every other species of obstruction, the repairs must be 
such that the highways and streets may be safe and convenient 
for travellers; and that this is a question of fact to be deter- 
mined by the jury. Is an obstruction by snow or ice to be de- 
termined by any other rule, or by any other tribunal? The 
counsel for the defendants suggests, that as it re spects such 
safety and convenience for travellers in case of falls of snow, 
the statute should be construed as meaning merely that the 
snow should be trodden down or removed, as that the highways 
and streets should not be so blocked up or incumbered as not 
to be safely and conveniently open and passable. But itis quite 
clear that this would be a very indefinite and uncertain rule to 
guide either the officers, whose duty it is to remove these ob- 
structions, or the jury in passing upon them when the subject 
of legal proceedings. ‘The suggestion may be very well as an 
argument to the jury, for the purpose of satisfying them that 
the re pairs in the manner mentioned were such as to fulfil the 
requirement of the statute, but to lay it down as a rule of law 
in the terms stated, might in many cases, and under the circum- 
stances, fall far short of it. 

The ‘treading down of snow when it falls in great depth, or 
in case of drifts, so that the highway or street shall not be 
blocked up or incumbered, may in some sense, and for the time 
being, have the effect to remove the obstruction; but as it re- 
spects the side-walks and their uses, this remedy would be, at 
best, temporary; and, in case of rains or extreme changes of 
weather, would have the effect to increase rather than remove 
it. It is but common observation, and knowledge of those 
familiar with the climate of our northern latitudes, that not un- 
frequently the most serious obstructions arise from the great 
depth of snow and changes in the temperature of the weather; 
and that simply treading down the snow, and leaving it in that 
condition without further attention, would have the effect to 
render the highways and side-walks utterly impassable. 

In the case also of obstructions from snow, the side-walks inay 
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frequently require its removal, so as to make a safe and con- 
venient passage for the pedestrian, when, at the same time, the 
treading of it down in the street would answer the purpose for 
the traveller with his team. The nature and extent of the re- 
pairs must necessarily depend upon their location and uses; 
those thronged with travellers may require much greater atten- 
tion than others less frequented. 

The just rule of responsibility, and the one, we think, pre- 
scribed by the statute, whether the obstruction be by snow or 
by any other material, is the removal or abatement so as to 
render the highway, street, or side-walk, at all times safe and 
convenient, regard being had to its locality and uses. 

We are satisfied the ruling of the court below was correct, 
and that the judgment should be affirmed. 





Mr. Justice DANIEL dissented. 
Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Rhode Island, and was argued by counsel. On consideration 
whereof it is now here ordered and adjudged by this court that 
the judgment of the said circuit court in this cause be and the 
same is hereby affirmed, with costs, and interest until paid, at 
the same rate per annum that similar judgments bear in the 
courts of the State of Rhode Island. 


Tue Scuooner CaTuHarRINeE, HER TackLe, &c., Starks W. 
Lewis AND OTHERS, OWNERS AND CLAIMANTS, APPELLANTS, 
v. Noan Dickinson aNnp oTHERS, LiBELLANTs. 


In cases of collision, where the injured vessel has been abandoned, the measure of 
damages is the difference between her value in her crippled condition and her value 
before the collision; and this is to be ascertained by the testimony of experts, who 
ean judge of the prob&ble expense of raising and repairing the vessel. 

But where the vesse! has been actually raised and repaired, the actual cost incurred is 
the true measure of indemnity. 

Where two sailing vessels were approaching each other in opposite directions, one 
closehauled to the wind, and the other with the wind free, the weight of evidence 
is, that the vessel which was closehauled, luffed just previous to the collision. This 
was wrong; she should have kept her course. 

The other vessel had not a sufficient look-out; the excuse given, namely, that all 
hands had, just previously, been called to reef the sails, is not sufficient. 

Both vessels being thus in fault, the loss must be divided. 


Tis was an appeal in admiralty, from a decree of the circuit 
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court of the United States for the southern district of New 
York. 

It was a case of collision which took place on the 21st of 
April, 1853, near Squam Beach, between the schooner San 
Louis, on a voyage from Jersey City to Philadelphia, and the 
schooner Catharine, bound to New York. 

The facts in the case are stated in the opinion of the court. 


It was argued by Mr. Cutting, for the appellants, and submit- 
ted on a printed argument by Mr. Field, for the appellees. 


The points made on behalf of the appellants were : — 

1. No proper or sufficient look-out was kept on board of The 
San Louis; and she neither carried nor showed any light. 

Although the witnesses on board of The San Leet contra- 
dict each other in the most material facts, the conclusion from 
all the evidence is, that the man at the wheel, instead of keep- 
ing his course, or keeping away, undertook to cross the bows of 
The Catharine; whateve r may have been his object, he improperly 
luffed, and brought The San Louis into the wind, directly athwart 
the bows of The Catharine, and thus produce d the collision. 

3. The Catharine was in the act of reefing, and had the look- 
out usual in that trade when reducing sail. 

4. The rule of damages is erroneous. The Catharine was 
liable, in rem, for the damage directly occasioned by the collis- 
ion. Instead of being condemned for the expenses of getting 
The San Louis afloat, and the cost of repairs, she is charged 
with the full value of 'The San Louis, less only a trifling sum, 
for which her owners, without notice to the appellants, sold and 
transferred her. 


Mr. Field made the following points : — 

I. It is established by the proofs, that The San Louis was sail- 
ing down the coast closehauled to the wind, having her star- 
board tacks on board, and that The Catharine was at the leeward, 
coming up the coast, with the wind free, having her larboard 
tacks on board; that The Catharine had no look-out; that her 
crew were engaged in reefing, and had been so engaged for 
twenty minutes or half an hour, during which time the look-out 
was not kept; that the captain took the wheel at eight o’clock, 
but left it alone once or twice; that the course of The San Louis 
was not changed until the collision was inevitable, when the 
mate put the wheel down, hoping to lessen the blow, but the 
time was too short for the vessel to feel the change; that the 
course of ‘The Catharine was changed, so as to bring her head 
more towards the shore, and that she then ran into and destroyed 
The San Louis. 
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II. When one vessel runs into another, the presumption is 
that the colliding vessel is in fault. 

III. In this case, not only is this presumption not repelled, 
but there are several other reasons positively shown, why The 
Catharine and her master should be held responsible for the 
collision. 

1. She had the wind free, and her larboard tacks on board, and 
according to well settled rules, should have given way for The 
San Louis, which was closehauled, and had her starboard tacks 
on board. If The Catharine had then given way, the collision 
would not have happened. St. John v. Paine, 10 How. 581. 

2. Even if the Catharine had kept on her course, the collision 
would not have happened; but her course being altered by head- 
ing more towards the shore, she struck The San Louis with full 
head on. 

3. If The Catharine had had a look-out, The San Louis would 
have been seen, (for it is certain that vessels could be seen at 
least half a mile,) and the collision would not have happened. 
It is no excuse to say that The Catharine was reefing, and there- 
fore had a right to call away her look-out, for the preponderance 
of testimony, as well as the dictates of prudence, show that the 
look-out must be kept even when reefing, especially in a place 
crowded with vessels; and, besides, The Catharine had no suffi- 
cient cause for reefing. ‘The wind did not require it, and she 
was reefing merely to avoid getting to Sandy Hook before 
morning. 

4. If the master of The Catharine had not left her helm, it is 
probable the collision would not have happened. ‘To abandon 
the helm, as he is proved by his own witnesses to have done, 
once or twice, was an act of inexcusable carelessness. 

0. ‘The appellant case assumes certain facts which are entirely 
unfounded. 

IV. Any of the foregoing reasons was sufficient to entitle the 
libellants to judgment in their favor. 

1. The San Louis did not luff “ across The Catharine’s bows.” 
The helm of The San Louis was not put down until the mo- 
ment before the collision, when it was inevitable that The 
Catharine would strike her. This is the positive testimony of 
the mate, Mr. Williams, who held the helm, and who, of course, 
knew. Mesick was forward, and could not know the fact as 
accurately as the mate. Besides, Mr. Williams says, The San 
Louis had scarcely felt the movement of the wheel, when the 
Catharine struck her. Capt. Goodspeed’s evidence refers only 
to the time when the two vessels were together so completely 
that they seemed to be but one. 

2. The San Louis was not heading off the shore. She was 
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pointing her bows in shore ; though she constantly fell off bodily, 
her head was for the land. It was impossible, therefore, that 
The Catharine should get round to her starboard side. If'The San 
Louis had pointed her bows off the shore, she would have had 
the wind abeam. All the testimony shows, that she was close- 
hauled to the wind, and therefore moving on a line forming an 
acute angle with the line of The Catharine, the angle opening 
towards the shore. 

3. The Catharine was not “to windward of The San Louis.” 
The 4th allegation of the libel states that ‘The San Louis was 
inside of The Catharine at the time of the collision. This is not 
denied by the answer. And according to the proofs, The San 
Louis, at 8 o’clock, must have been from half a mile to a mile 
to the windward of The Catharine. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal in admiralty from a decree of the circuit 
court of the United States for the southern district of New York. 

The libel charges, that on the night of the 21st April, 1852, 
the schooner San Louis, laden with a cargo of stone, was sailing 
down the coast below the bay of New York, bound for Phila- 
delphia, and while off Squam Beach, on the Jersey shore, the 
schooner Catharine, coming up the coast, bound for the port 
of New York, then and there with great force and violence ran 
into and upon her, breaking through her side, so that she soon 
filled with water, and sunk. That ''he Catharine had a fair wind 
and ample sea-room, while The San Louis was beating against 
the wind, and was inside of The Catharine, and standing off the 
shore. ‘That The Catharine had no watch or person on the look- 
out at the time of the collision ; and that it was occasioned by 
the improper and unskilful management of the persons on board 
engaged in navigating her. ‘That she luffed, and struck the San 
Louis about midships with head on. 

The answer of the respondents, owners of The Catharine, 
admit The San Louis was sailing down the coast at the time 
and place mentioned; and that ‘The Catharine was coming up 
the same, bound for the port of New York; but deny that she 
ran into The San Louis; but charge that she ran across and 
afoul of the bows of The Catharine, which occasioned the collis- 
ion ; that the wind was in a quarter that enabled The San Louis 
to keep her course full down the coast without keeping off shore ; 
they insist that The Catharine had the usual watch set before 
and at the time of the collision; and they deny that it was 
occasioned by reason of the unskilfulness or mismanagement of 
those on board of her, but was the result of want of care and 
mismanagement in navigating The San Louis. They deny that 
15* 
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The Catharine lufled, as charged in the libel; but charge that 
The San Louis luffed and came across the bows of The Catharine. 

The district court rendered a decree for the libellants, and 
referred the question of damages to a commissioner. The 
decree was aflirmed in the circuit court. ‘The proofs before the 
commissioner to ascertain the amount of the damages, consisted 
principally of testimony as to the value of The San Louis pre- 
vious to the collision; and as to her estimated value in her 
sunken and disabled condition in the water on the beach; the 
difference constituting the measure of damages allowed. She 
was sold by one of the owners, a few days after the accident, 
while lying on the beach, for $140; and which, upon the weight 
of the proofs as produced, was her then estimated worth. Her 
cargo of stone was afterwards taken out, and the vessel raised 
and brought to the port of New York and repaired. ‘The expense 
of raising and repairing her seems not to have been a subject 
of inquiry. 

The commissioner reported damages to the amount of $6,200, 
which report was confirmed. 

1. As to the damages. 

The principle that appears to have governed in the exami- 
nation of the witness in respect to this branch of the case, as well 
as the commissioner in arriving at the amount of damages re- 
ported to the court, we think, upon consideration, is not main- 
tainable. That principle seems to have been, to ascertain 
from the opinion of witnesses, experts as they are called, though 
it is not clear they were of that character, the value of the vessel 
in her sunken and disabled condition as she lay on the beach 
after the disaster, and to deduct that sum from the sound value 
before it occurred, the difference being the measure of the 
damage; in other words, that the inquiry must be confined 
to the condition of the vessel at the time of the collision, 
and in her then state ; that the owner had a right to abandon 
her as a total loss, and look to the wrongdoer for compensation, 
as then estimated. Acting upon this view, the libellants sold 
the vessel in her disabled state for what they could get, and 
claimed, and have received, the sound value, less this amount. 

It is true, that where a vessel has been run down and aban- 
doned, never having been raised and repaired, but left to decay 
upon the beach, evidence of the nature and character of that 
given in this case must necessarily be admissible. That is, the 
damage sustained must be ascertained by the testimony of wit- 
nesses experienced in matters of this kind, who are competent 
to speak as to the practicability of raising and repairing the 
vessel, and of the expense attendant thereupon, this expense con- 
stituting the principal ingredient of the damage proper to be 
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allowed; but they should be witnesses whose occupations and 
experience enabled them to express opinions of the feasibility 
of raising the vessel, and to make estimates of the probable ex- 
pense of the same; and, also, of the expense of the necessary 
repairs, upon which the court might rely with some confidence 
in making up its judgment. Loose general opinions on the 
subject, entitled to very little more respect in the ascertainment 
of facts than the conjectures of witnesses, are of themselves un- 
deserving of consideration. 

But where the vessel has been raised and repaired, or is under- 
going repairs, as in the case of The San Louis, there is no neces- 
sity for resorting even to the opinion and estimates of experts, 
as to the probable expenses, for as to these the reasonable ex- 
penses incurred in raising and repairing her are matters of fact 
that may be ascertained from the parties concerned in the work. 
The libellants, instead of the examination of witnesses, as to 
their opinion of the amount of the damage from an inspection 
of the vessel as she lay upon the beach, should have inquired 
into the actual cost of raising and repairing her, so as to have 
made her equal to the value before the collision. This would 
have been the proper mode by which to have arrived at an in- 
demnity to the extent of the loss sustained, which is the true 
measure of damages in these cases. 13 How. 101, 110. 

We think, therefore, that the rule adopted in ascertaining the 
measures of damages in this case was erroneous. 

The next question in the case is more difficult. 

The New Jersey coast below Sandy Hook bears southwest- 
erly and northeasterly, along which these vessels were sailing. 
The wind was southwesterly, with a pretty strong breeze ; The 
San Louis closehauled, passing down the coast, and The Catha- 
rine with the wind free passing up it, making for the Hook. 
There had been a fall of rain during the evening, but between 
eight and nine o’clock, when the collision happened, the weather 
had partially cleared up. The night was cloudy, but some stars 
were visible. ‘he San Louis was sailing at the rate of six 
knots the hour; and as The Catharine had the wind free, her 
speed must at least have been equal if not greater. 

The master of the schooner Goodspeed, which vessel was in 
company with The San Louis from Jersey City, states that a 
schooner, which it is admitted was The Catharine, passed him 
a little after eight o’clock, some quarter of a mile to the wind- 
ward, heading to the westward of her course to the Hook, which 
was in shore; that at this time The San Louis was from three 
quarters to a mile astern of him, a little to windward. The 
Catharine had a light; the San Louis had not. 

Messick, the look-out on The San Louis, states that he saw 
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The Catharine half a mile ahead ; he supposes about half a point 
on their lee bow. “ I suppose,” he says, “ when I first saw The 
Catharine she was heading to the northward. I sung out to 
the mate at the helm to luff: he did so, and brought The San 
Louis into the wind; that The Catharine then luffed also, and 
ran into us abaft the chains.” 

Now, if the master of The Goodspeed is not mistaken, and he 
is an indifferent witness, it is difficult readily to assent to the 
statement of Messick as to the relative position of the two ves- 
sels ; for if The Catharine passed The Goodspeed half a mile to 
the windward, and The San Louis was astern, nearly in the 
track of the latter, it is not very probable that, in the short dis- 
tance she had to pass in her course before meeting The San 
Louis, she had so far diverged to the leeward as to overcome 
this half mile, and to have crossed her track. The vessels must 
have met at least within half a mile from the point where The 
Catharine passed The Goodspeed. The master of The Goodspeed 
says The Catharine was not only half a mile to the windward, 
but that she was heading to the west of her course to the Hook. 

According to the settled rules of navigation, it was the duty 
of The San Louis, when she first saw The Catharine, which had 
the wind free, she being closedhauled, to have kept on her 
course ; the manceuvre of lufling into the wind, as soon as she 
saw that vessel, was improper, and subjects her to the charge of 
unskilful navigation, unless justified by special circumstances 
existing at the time. Here, the circumstances tend rather to 
aggravate than justify the error, as the improper manceuvre 
may have led to the collision, and probably did, if 'The Catharine 
at the time was to the windward. 

Williams, the mate of The San Louis, who was at the wheel, 
differs materially in his testimony from Messick. He states, 
when he first saw The Catharine, “ he spoke to the man at the 
bow ; he said, keep your course, and you will go clear. I did 
keep my course ; asked the man at the bow if he could see her; 
he said that he could; he told me to keep my course ; I did not 
alter my course ; steered as close to the wind as I could; did 
not see much more of The Catharine till she struck us.” He 
further states, that when about three rods from The Catharine, 
she luffed and was coming into them; that he then put his 
wheel down. 

If this account of the management of The San Louis could 
be confidently relied on, there would be no great difficulty in 
charging the other vessel with the fault of the collision. But it 
is admitted that Messick was the proper person, under the cir- 
cumstances, to give the orders to the mate at the wheel. Wil- 
liams himself assumes this in his testimony; and Messick is 
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very particular as to the orders given. On his cross examination 
he says: “ I saw The Catharine across one point of the bowsprit, 
inside the stays; right away then I gave the mate the order to 
luff; he did it right away. She minded her helm readily.” 

The difference is very material; for whether fault or not is to 
be imputed to The San Louis, depends upon the fact whether 
she is chargeable with the manceuvre testified to by the look-out. 
We think, under the circumstances in which he was placed, his 
account of the transaction is entitled to the most weight. 
Having given the order, and seen that it was obeyed, and being 
at the time in charge of the navigation of the vessel, he cannot 
well be mistaken. Even the contradiction between the two 
witnesses is calculated to cast a doubt over the proper manage- 
ment of the vessel in the emergency. 

The order to luff, itself, was a clear violation of the duty of 
The San Louis; but, in this instance, if the master of The Good- 
speed is not mistaken, it probably produced the disaster. As to 
The Catharine, we are not satisfied that she had a proper look- 
out on the vessel at the time of the collision. ‘The excuse given 
is, that all hands, a short time previously, had been called to 
reef the sails, and some evidence is given to prove that this is 
customary on vessels of this description. However this may be 
in the daytime, we think that such custom or usage cannot be 
permitted as an excuse for dispensing with a proper look-out 
while navigating in the night, especially on waters frequented 
by other vessels. Under such circumstances, a competent look- 
out, stationed upon a quarter of the vessel affording the best 
opportunity to see at a distance those meeting her, is indispen- 
sable to safe navigation, and the neglect is chargeable as a fault 
in the navigation. 

Our opinion therefore is, that the decree below was erroneous, 
and should be reversed. 

Upon this view of the case, it becomes necessary to settle the 
rule of damages in a case where both vessels are in fault. 

The question, we believe, has never until now come distinctly 
before this court for decision. The rule that prevails in the dis- 
trict and circuit courts, we understand, has been to divide the 
loss. 9 Law Rep. 30. 

This seems now to be the well-settled rule in the English ad- 
miralty. Petersfield v. The Judith, Abbot on Sh. 231, 232; The 
Celt, 3 Hagg. 328, n.; The Washington, 5 Jurist, 1067; The 
Fiends, 4 E. F. Moore Rep. 314, 322; The Seringapatam, 5 
Notes of Cases, 61, 66; Vaux v. Salvador, 4 Ad. and Eli. 431; 
The Monarch, 1 Wm. Rob. 21; The De Cock, 5 Monthly Law 
Mag. 303; The Oratava, 5 Ib. 45, 362. 

Under the circumstances usually attending these disasters, we 
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think the rule dividing the loss the most just and equitable, and 
as best tending to induce care and vigilance on both sides, in 
the navigation. 





Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the southern 
district of New York, and was argued by counsel. On consid- 
eration whereof, it is now here ordered, adjudged, and decreed 
by this court, that the decree of the said circuit court in this 
cause be and the same is hereby reversed with costs, and that 
this cause be and the same is hereby remanded to the said cir- 
cuit court for further proceedings to be had therein, in confor- 
mity to the opinion of this court, and as to law and justice shall 
appertain. 


James B. Peck, Witt1am Hetitman, anp Epwin H. Fresmuts 

’ ’ b] 

Owners or THE Steam-snHip CoLtumBus, APPELLANTS, Uv. JOUN 
Sanperson, LiBELLANT. 


In a collision which took place at sea between a steam-ship and a schooner, by means 
of which the schooner was sunk and all on board perished, except the man at the 
helm, the evidence shows that it was not the fault of the steamer. 

Although the night was starlight, yet there was a haze upon the ocean, which pre- 
vented the schooner from being seen until she came within a distance of two or 
three hundred yards. She was approaching as closehauled to the wind as she 
could be. Under these circumstances, the order to stop the engine and back, 
was judicious. 


Tuts was an appeal from the circuit court of the United States 
for the eastern district of Pennsylvania. 

The circumstances of the case are particularly set forth in the 
opinion of the court. 


It was argued by Mr. Cutting, for the appellants, and 
submitted, on a printed brief, by Mr. J. Murray Rush, for the 
appellee. 


The arguments of the counsel turned entirely upon questions 
of fact, as deduced from the evidence in the case. There were 
no principles of law disputed, and under these circumstances the 
reporter has deemed it unadvisable to condense the arguments. 


Mr. Chief Justice TANEY delivered the opinion of the court. 
This case arises out of a collision between the schooner 
Mission, of Edenton, in North Carolina, and the steam-ship 
Columbus, of Philadelphia. The schooner sunk immediately, 
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and all on board pe ished, with the exception of Wilson G., 
Burgess, a seaman, who succeeded in getting on board of The 
Columbus. ‘The libel is filed by the owner of the schooner, and 
charges that the collision was occasioned by the fault of the 
steam-ship. The circuit court sustained the libel, and directed 
the respondents to pay the full value of The Mission and her 
argo. And from that decree this appeal has been taken. 

‘The only witness examined by the libellant is the seaman 
above mentioned. It appears from his testimony that the 
schooner was bound from Rum Key to Edenton, with a cargo 
of salt and some specie. The crew consisted of the captain, 
one mate, two able and one ordinary seamen, a cook, and a son 
of the captain, about twelve years old. About 12 o’clock, on 
the night of the collision, Burgess, and a seaman named Brown, 
and the master, came from below, it being their watch on deck. 
The master soon went below again, and remained there till 
after the collision, leaving no one on deck but the two seamen. 
Brown took the wheel and Burgess went forward; and at two 
o’clock in the morning, Burgess took the wheel and Brown went 
forward. Burgess states that it was a pretty clear night, with 
a moderate wind from northwest, the schooner heading north 
by east. ‘The sails were trimmed flat aft; and the schooner 
was as closehauled to the wind as she could be. He could see 
nothing on the larboard side, because the sails intercepted his 
view. She carried no lights. 

He had been at the wheel about half an hour when the col- 
lision took place. He heard a heavy crash; the wheel turned, 
flew out of his hands, and knocked him down. He ran forward, 
and saw a large vessel into them. Her bowsprit was between 
the schooner’s jib and foremast, and extended over their fore- 
castle deck. He got hold of her bowsprit shroud and got upon 
her deck. The schooner went down, and the rest of the crew 
perished. 

Burgess states that he neither saw nor heard the steamer until 
the vessels came together. ‘The Columbus was on the larboard 
side, and the sails of the schooner prevented him from seeing 
her. He never saw or heard Brown after he went forward, and 
he gave the witness no notice of the approach of the s steam-ship. 

On the part of The Columbus several witnesses were exam- 
ined, and among them the mate, a seaman stationed on the 
look-out, and the engineer. There is no material discrepancy 
in their testimony, and the result of it is this : — 

The steameship was a propeller, and a regular packet between 
Philadelphia and Charleston, She was on her voyage from the 
former place to the latter, with freight and passengers on board. 
On the night of the collision, it was the mate’s watch, from 
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twelve « ) clock to four o'clock in the morning. He came » from 
below at twelve o’clock, and saw that his men were keeping a 
look-out forward, and was also on the look-out himself. The 
wind was west-northwest, varying one or two points, and the 
steamer was heading southwest, and going at the rate of about 
eight and a half knots an hour. There was a heavy head sea, 
and the night was starlight, but not very clear, somewhat hazy. 
The ship carried a signal-light, (a globe lamp,) such as they 
usually carried, which was burning, and all the state-rooms were 
lighted. ‘These lights could be seen from a distance, variously 
estimated by the witnesses from one to five miles. Her usual 
watch were on deck; two of them stationed on the forecastle 
deck on the look-out, and the mate was standing on the top of 
the skylight looking out for Cape Lookout light, the ship being 
then about ten miles from Cape Lookout breakers, and on 
soundings. 

The Mission was first seen by one of the look-out, who imme- 
diately ran aft two or three steps, and sang out, “vessel right 
ahead.” She was then at a distance of two or three hundred 
yards. And on such a night, a vessel like The Mission, with her 

- sails hauled flat aft, and coming towards The Columbus edge on, 
and without lights, could not be seen at a greater distance. 

The mate, as soon as the look-out cried “sail right ahead,” 
jumped from the skylight, ordered the engineer to stop the en- 
gine, and ran forward. He saw The Mission a point or a point 
and a half on the larboard bow, apparently standing west by 
north, distant, as he conjectured, about two hundred yards. He 
could not see her very plain, her sails being presented to them 
edgewise. She was rather to windward of the steam-ship, and 
closehauled. He judged that he could not clear her by shifting 
the helm, and he ordered the engineer to back. The orders were 
instantly obeyed, and The Columbus was backing when the col- 
lision took place. It took place in less than a minute from the 
time the schooner was first seen. 

The witnesses testify, that when at night the look-out cries 
out, “sail ahead,” it is the duty and practice of steam vessels, 
when they are uncertain of the way the sail is standing, to stop 

the engine and back; and it is not usual or proper to change 
her course, before the course which the other vessel is steering is 
first ascertained. And among the witnesses who thus testify is 
a seaman who had been a pilot in the Bay of Delaware many 
years, and who happened to be on board The Columbus as pas- 
senger when this disaster happened. . 

Upon this statement of facts, gathered from the testimony on 
both sides, we see no just ground for imputing this unfortunate 
collision to negligence or want of skill in the management of The 
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Columbus. She was well lighte .d, and could be seen at a great 
distance. She had a sufficient look- out, properly stationed. 

But it is said it was a starlight night, and if the look-out had 
been watchful, The Mission ought to have been seen at a greater 
distance. Undoubtedly there are nights in which such a vessel 
might be seen much further off; and in the night of which we are 
speaking, she might have bee n seen at a greater distance, if the 
whole breadth of her sails had been presented to the approach- 
ing vessel. But there are nights which may properly be called 
starlight, when there is a haze on the surface of the ocean which 
obstructs the vision. And the court cannot undertake to say, 
that in any night, whenever the stars are shining, a vessel like 
The Mission may be seen at a greater distance than two or three 
hundred yards, although she is approaching head on with her 
sails drawn flat, and without a light. ‘The distance must de- 
pend on the state of the atmosphere, and vary with it. And no 
one can know or form a safe opinion as to the distance at which 
the schooner might have been seen, on the night of which we 
are speaking, unless he was at the place of collision at the time 
it happened, or derives his knowledge from persons who were 
there. And when the witnesses on board The Columbus testify 
that she could not be seen further off, there is no reasonable 
ground for doubting the truth of their testimony. It is a fact, 
proved by eye-witnesses, whose testimony is not impeached. 

Neither can the order to stop the engine and back, instead of 
changing the course of the steam- ship, be regarded as a fault. 
It would evidently have been unwise to change her course, until 
the course of the approaching vessel was ascertained. She 
might be approaching at an angle that would clear the steam- 
ship, and a change in the course of the latter might produce a 
collision instead of preventing it. And stopping the engine les- 
sened the rapidity with which the vessels were nearing each 
other, and gained time, while he was ascertaining the distance 
of the sail, and the direction in which it was steering. When 
he had done this, if there was sufficient distance between them 
to enable him to avoid her, it was unquestionably his duty to 
change the course of The Columbus, and allow the schooner to 
pass on, in the course in which she was steering. But, in his 
judgment, this could not be done. 

The testimony shows that he was an experienced and trust- 
worthy seaman. And there is no evidence to impeach the cor- 
rectness of his opinion in this particular. And if it was impos- 
sible to avoid ,the schooner, by changing the course of his vessel, 
the order to back was evide ntly judicious, as it gave more space 
for the schooner to change her course, and thereby escape the 
impending danger. Her course could be changed in a much 

VOL. XVII. 16 








i ce Cy aren 


182 SUPREME COURT. 





Peck et al. v. Sanderson. 


shorter space than that required for a steam-ship of the size of 
The Columbus. 

It is, without doubt, the general rule, that a sailing vessel 
should keep her course when approaching a steamboat, and it 
is the duty of the latter to keep out of her way. But this rule 
presupposes that the steamer discovered, or ought to have dis- 
covered, the sailing vessel when at a sufficient distance to avoid 
her, by changing her own course. But where, as in the present 
case, they are brought suddenly and unexpectedly close to each 
other, and the ordinary rules of navigation will not prevent a 
collision, it is the duty of each to act according to the emer- 
gency, and to take any measure that will be most likely to attain 
the object. Experienced seamen testify that the mode adopted 
on the part of ‘The Columbus was the usual and best one; and 
Wwe see no reason to doubt it. And if The Columbus had been 
seen from The Mission when the engine was stopped, she might, 
it appears, have passed her in safety. Not a moment appears 
to have been lost on board of the steamer, in giving or in execut- 
ing the orders which the occasion called for; and we think she 
is not, in any degree, responsible for the disaster. 

In this view of the case, it is unnecessary to inquire whether 
any blame can be attached to The Mission. For, whether she 
was or was not managed unskilfully, or negligently, The Colum- 
bus not being in fault, is not liable for any damage sustained by 
the schooner. 

But yet it is evident that there was great negligence on her 
part. For it is impossible that a vessel, lighted up like the 
steamer, would not have been seen from the schooner before she 
actually came in collision, if there had been ordinary care and 
watchfulness on board. It may indeed have happened that 
Brown, who went forward as the look-out, fell overboard by 
some accident, without the knowledge of Burgess, before The 
Columbus was in sight; and so, the want of a look-out might 
have been occasioned by misfortune, and not by carelessness. 
But the conduct of the captain, in going below during his watch, 
and not remaining on deck to see that the seamen were at their 
posts and attending to their duty, was hardly consistent with 
good seamanship. And it is difficult to believe that the ap- 
proach of the steamer could be unknown to Burgess, who was 
at the helm, until the actual collision, unless he was asleep at 
his post. ‘The sails of his vessel might have hid the lights, but 
it is hardly credible that a wakeful and watchful seaman at the 
wheel would not have heard the noise of her machinery before 
he felt the collision. We do not, however, pursue this inquiry, 
because it is not material to the decision. And as, in the opin- 
ion of the court, no fault is imputable to The Columbus, the 
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decree of the circuit court must be reversed, and the libel dis- 
missed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the eastern dis- 
trict of Pennsylvania, and was argued by counsel, On consid- 
eration whereof it is now here ordered, adjudged, and decreed 
by this court that the decree of the said circuit court in this 
cause be and the same is hereby reversed with costs, and that 
this cause be and the same is hereby remanded to the said cir- 
cuit court, with directions to dismiss the libel, with costs in that 
court. 


Joserpu lIasic1 anp Tuomas A. Gopparp, PLAINTIFFS IN ERROR 
’ 7 ; ’ ’ 
r 
v. James Brown, and Tuomas B. Curtis, Trustee or saip 
Brown." 


Where an action was brought against a person for making false representations of 
the pecuniary condition of a certain party, whereby the plaintiff had been induced 
to sell goods upon credit, and had incurred loss, evidence conducing to show that 
the statements of the defendant were false, ought to have been allowed to go to 
the jury. 

The defendant having written to his own agent, and headed the letter confidential, it 
was for the jury to say whether or not it was intended for the exclusive perusal of 
the agent. 

It was also for the jury to say, on a thorough examination of the letters and the facts 
and circumstances connected with them, whether they were calculated to inspire, 
and did inspire, a false confidence in the pecuniary responsibility of the party, to 
which the writer knew he was not entitled. 


Tuts case was brought up by writ of error from the circuit 
court of the United States for the district of Massachusetts. 

The entire history of the case is given in the opinion of the 
court. 

It was argued by Mr. Bartlett, and there was also a printed 
brief by Mr. Lawrence, for the plaintiffs in error, and by Mr. 
Lord and Mr. Merwin, for the defendants in error. 

The counsel for the plaintiffs in error, made the three follow- 
ing points, of which the reporter has only room to give the 
argument upon the first. 

1. That the rejection of the proffered testimony by the district 
judge, “as immaterial, and as insufficient, when taken in con- 
nection with the other evidence, to authorize the jury to find a 





* Mr. Justice Catron did not sit in this cause. 
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verdict for the plaintiffs,’ and his further peremptory directions 
to the jury, without the consent of plaintiffs, to return their ver- 
dict for defendant, was unwarranted by law, and a departure 
from the practice and principles established by this court, and 
by the highest local tribunal, for the conducting of trials at Nisi 
Prius. 

Il. That if it could be deemed competent and lawful, in any 
case, to withdraw from the jury the determination of facts, where 
proofs legally admissible, and having a possible tendency to 
support the issue, have been introduced or offered, yet having 
regard to the character of the facts proved and offered for proof 
in this case, and the nature of the issue, the questions were 
purely questions for a jury. 

Il]. That if in this case, resting, as it does, on charges of 
actual and not constructive fraud, involving, as it must, a ques- 
tion of intention, it be in the power of the judge, against the 
consent of plaintiffs, to determine the value of the testimony, 
and direct a verdict, (upon the ground that such course is equiv- 
alent to a demurrer to evidence,) even then the plaintiffs submit 
that, tried by the rules pertaining to a demurrer to evidence, the 
judge erred in directing a verdict for defendant. 

1. The first proposition asks the judgment of this court upon 
a proceeding, not a mere indifferent matter of practice, but one 
that involves the substantial rights of parties; and that question 
is, whether in any case, after the introduction or offer of evidence 
legally competent, and having a bearing on the issue, it is the 
right of a judge at Nisi Prius, upon his view of the value of 
the proofs, peremptorily to direct, against plaintiff’s consent, a 
verdict for defendant. 

It assumes, what is apparent throughout the opinion of the 
district judge, that there was evidence to be weighed. 

This question is to be determined, as well by the principles 
heretofore settled by this court, as by the “ modes of proceeding” 
of the State of Massachusetts, which by the acts of congress 
of 1789 and 1792 have been adopted into the courts of the 
United States. 

A peremptory direction to a jury to return a verdict for a 
defendant, after the introduction of evidence competent to sus- 
tain the issue, cannot be distinguished in principle, though it 
differs in form, from an order of nonsuit, and so it has been 
held. Morgan v. Ide, 8 Cush. 420. 

{It has been repeatedly settled by this court that it is not in 
the power of the judge, without the plaintiff’s consent, to order 
a nonsuit. Elmore v. Grymes, 1 Pet.469; De Wolf v. Rabaud, 
a 476; Crane v. Morris, 6 Ib. 598; Silsby v. Foote, 14 How. 
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It has been settled in the same manner in Massachusetts by 
the latest case directly on the point, and so treated in the local 
books of practice. Mitchell v. New England Insurance Co. 6 
Pick. 117; Colby’s Practice, 225. 

The ground assigned by this court is as follows: “ The circuit 
court had no authority to order a peremptory nonsuit, against 
the will of the plaintiff; he had a right, by law, to a trial by jury, 
and to have had the case submitted to them.” 

The same principle prevails in England. “It also appears 
that the plaintiff is in nowise compellable to be nonsuited after 
he has appeared, and therefore if he insist upon the matter being 
left to the jury, they must give in their verdict, &c.” 2 Lee’s 
Dict. of Practice in B. R. and C. B., 958. 

Such being the principles settled by this court and the state 
court, as to nonsuits, it remains to inquire what is the doctrine 
of both as to peremptory instructions to juries to return verdicts 
as directed, and it is submitted that there are numerous decisions 
in this court, by which it is settled that where there is any 
legally competent evidence offered, the case must be submitted 
to the jury with appropriate instructions. ‘Thus in Green- 
leaf v. Birth, 9 Pet. 292, the court say, on p. 299: “ Where 
there is no evidence tending to prove a particular fact, the 
court are bound so to instruct the jury, when requested: but 
they cannot legally give any instruction which shall take from 
the jury the right of weighing the evidence, and determin- 
ing what effect it shall have.” Soin United States v. Laub, 
12 Pet. 1, the court say: “If the court erred in not giving the 
instructions asked on the part of the plaintiff, it must have been 
on the ground that no evidence, tending to prove the matter 
in dispute, had been given to the jury. For it isa point too 
well settled to be now drawn in question, that the effect and 
sufficiency of the evidence are for the consideration and deter- 
mination of the jury ; and the error is to be redressed, if at all, 
by application to the court below for a new trial.” United 
States v. Laub, 12 Pet. 1, 5. 

Again: “ The first prayer of defendants to instruct the jury 
that upon the whole evidence the plaintiffs ought not to recover, 
if it might properly have been granted in any case in which any 
testimony was offered, certainly ought not to have been granted 
if any possible construction of that testimony would support 
the action.” Bank of Washington v. Triplett et al. 1 Pet. 25, 
31. See also Chesapeake Ohio Can. Co. v. Knapp et al. 9 
ib. 541, 568 ; Scott v. Lloyd, 9 Pet. 418, 445; Roach v. Hullings, 
16 Ib. 319, 323. 

The doctrine of the supreme court of Massachusetts is well es- 
tablished, namely, that the court have merely the power to advise 
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peremptorily deciding as to its weight. 


rapidity of a trial has not offered. 





Steinkeller, 6 Bing. N. C. 84. 


understanding his language. 


needed in the understanding of the letters. 
How. 183; Turner v. Yates, 16 Ib. 23. 
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to be used by another. 
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a , verdict, even n where a verdict, inconsistent with that advice, 
ought to be set aside. Davis v. Maxwell, 12 Met. 286; Morgan 
If the rule of this court and of the state court be as is con- 
tended, it would be decisive of the case, but it is submitted that 
it is founded on principles essential to the safety of suitors. 
It does not exclude the power of the judge to determine the 
legal competency or admissibility of evidence; but merely of 


If the verdict be against his advice to the jury, a motion for 
new trial, see 12 Pet. 1, brings with it an opportunity of careful 
review —it may be with the aid of his associate — which the 


At all events, peremptory directions to return verdicts, upon 
the ground that they are analogous to a demurrer to evidence, 
are fatal to the losing party in a court of error, to which court 
the appearance, demeanor, and credibility of witnesses can never 
be transferred, and demurrers to evidence are not encouraged in 
this court. United States Bank v. Smith, 11 Wheat. 171. 

The first two points of the counsel for the defendant in error 
related to the statute of Massachusetts, which, they contended, 
was similar to 9 George IV. ch. 14, § 6, called Lord Ten- 
terden’s act, the English cases under which were Lyde v. Bar- 
nard, 1 Mees. and W. 101; Haslop v. Fergusson, 7 Ad. and 
Ellis, 86; Swann v. Phillips, 8 Ad. and Ellis, 457; Devaux v. 


III. The representation, being now, of necessity, a statutory 
document, the construction of it belongs to the court. 

And this, whether the interpretation is to be made on the 
paper singly, or on previously existing facts, sometimes to be 
taken into view, to put the court in the place of the writer in 


The question does not become a mixed question of fact and 
law, unless there be evidence that the language was used in a 
special or technical sense, or the auxiliary facts be proved by 
i uncertain or conflicting evidence. In the present case there was 
V no evidence of the use of words in any special or technical 
sense ; nor was there any conflict of evidence as to any fact 
Bell v. Bruen, 1 


IV. The plaintiffs are not entitled to recover, because of the 
terms of the letter of Mr. Curtis, to which it was a reply. 
The letter of Curtis, of April 5, invites a reply, “to be dis- 


1. It is widely without the statute, to allow the information 
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If, in Mr. Brown’s letter, he had incorporated this phrase, 
“my opinion is to be used by yourself only,” it would be no 
stronger in effect; and to allow a construction of such a letter 
to embrace all persons to whom it should be shown, could not 
be done without disregard to the statute, and to common fair- 
ness. This would not be to substitute a principal, but would 
introduce a multitude of strangers. 

The letter of Mr. Curtis invites information to be “ dis- 
creetly used by myself.” 

It cannot be that this commits the document to be used at 
the discretion of all to whom it shall be shown. Written to a 
discreet man, the reply, true or false, might be very harmless ; 
to an indiscreet man, it might be the reverse. Written to one 
man, the utmost conceivable credit given on it might not ex- 
ceed hundreds ; to another, it might amount up to hundreds of 
thousands. 

3. Written to Mr. Curtis, it would be limited,in Mr. Brown’s 
understanding, to the use of it only in the business of his agency ; 
operating only on the standing of the parties receiving credits 
from him, who might deal with the debtors inquired of, and 
thus be incapable of serious injury ; but read by another, acting 
on his own eagerness or necessities to sell, it might prove ruinous. 

4. F ounding the action for false representation on the principle 
of holding a man to the consequences of his statements of 
credit, fairness requires that such facts should be made known 
to him as would enable him to see the consequences; and that 
he should not be held to unknown results which could not have 
been foreseen without a knowledge which might and ought to 
have been imparted. 

5. The plaintiffs cannot set up that they were unaware of 
this limitation in the communication to Mr. Brown; the two 
letters are but one communication, and if they claim it at all, it 
must be with the limit under which it was obtained. 

V. The letter of April 7 was, by its terms, exclusively lim- 
ited to Mr. Curtis alone, by its being inscribed “ Confidential.” 

1. The plain meaning of this word, as applied to a letter, 

s, that the communication is confided to him to whom it is 
addressed, and to no other person: “to be kept in confidence, 
aring as, a confidential matter.” Webster’s Dic. 

This signification is confirmed, by its being superadded to 
the words of Mr. Curtis’s letter ; notwithstanding the promise, 
that the desired opinion would be discreetly used, and by him- 
self, (which warranted any action in his own dealings,) the 
additional caution was, that the communication itself should be 
kept wholly personal between the writer and the addressed party. 

The word “confidential” is not capable of a sense, that per- 
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mits it not only to be shown to a stranger, or any number of 
strangers, but to be used by him or them, and in his or their 
discretion, and acted on by him and them, at any future time, 
and to an unlimited amount. Such a sense of the word is not 
shown by any evidence, nor called for by any individual justice 
in this case, nor by any general principle of policy or justice. 

3. The letter of 7th April was also “ confidential,” in conse- 
quence of its communications concerning the defendant’s own 
involvements and connection with the parties inquired of. 

4. The conduct of Mr. Curtis in submitting the letter to the 
plaintiff’s inspection, on his urgent entreaties, has no bearing on 
the question. He, in strictness, violated the confidence placed 
in him; doubtless under the tacit obligation on the part of the 
plaintiffs to receive it, as he, Curtis, did, only in reference to the 
existing claims of Iasigi, and to quiet him. 

VI. The subsequent letter of Brown, Brothers, and Co., of 
June 27 has no bearing on the construction of the letter of 
April 7. 

1. It does not in terms, or by implication, refer to it. The 
phrase “we continue,” &c., is fully warranted, as to all refer- 
ence, by a public and general knowledge of the previous friendly 
relations and dealings of Brown, Brothers, and Co. with the 
parties referred to. 

To introduce a paper by relation into instruments under the 
statute of frauds, express reference is necessary. Per Mr. Jus- 
tice Nelson, Salmon Falls Manufacturing Co. v. Goddard, 14 
How. 456, and cases cited there. 

2. The letter referred to that of Curtis of 26th June, who said: 
“T replied, that I believed you thought favorably of the con- 
cern,” (p. 7,) showing nothing as to having exhibited the pre- 
vious letter to any one. 

VII. The conversations in October and January following, 
cannot be used in the interpretation of the letter of 7th April. 

1. The conversation of January, spoken of by Mr. Grant, 
(p. 13,) was in relation to his own sales, which he says were made 
on the faith of the letters (meaning both); whereas he states : 
“ ] never saw the letter till after the failure, but got its contents 
from Mr. lasigi.” P. 13. 

Mr. Iasigi’s statement of the contents cannot be the basis of 
any inferences within the statute. Nor does any thing appear 
to have been said in this conversation as to any right in Mr. 
Curtis to exhibit the first letter. 

2. The conversation of October 15 is wholly inadmissible, 
under the statute of frauds of Massachusetts. It consists of 
very loose oral evidence, not distinguishing what was said by 
the two Messrs. Brown; it was given, in order to render a letter, 

















DECEMBER TERM, 





1854. 189 








Iasigi et al. v. Curtis. 














which was in its terms “confidential, in effect public, with the 
widest and most indefinite responsibility. This would defeat 
the statute in the most palpable manner. 

3. Again: It seeks to involve the defendant in a responsibility 
for the first lette r, because he or his partner declared that it was 
a “guarded” letter. ‘This is not only giving oral evidence to 
vary the writing, but adds to it the remoteness of an insufficient 
inference from the oral evidence. 

4. Again: Its being a guarded letter, had reference to its effect 
on Mr. Curtis himself, and by no necessity implied guarded as 
to others, who, by its being confidential, were not expected to 
one it. 

Again: It is attempted to argue, from the silence b 
Selon ~ Brown, i in reference to the exhibition of the letter by 
Mr. Curtis, that he had originally intended it. But this is giv- 
ing in evidence mere silence, in order to extend the effect of a 
statutory document. 

6. But lastly: The purpose and object of this conversation 
was to press a supposed moral right in these gentlemen, lasigi, 
Grant, and Kendall, to share in an attachment made by Messrs. 
Brown, and not at all to discuss their liability at law on the 
letters in question. 

VIIl. The offers of proof, tending to show the facts stated in 
the letter of April 7 false and suppressive, were wholly insuffi- 
cient and inadmissible. 

1. Supposing such evidence given, it would have been no 
warrant to impute an intent, that the letter should be shown, 
much less would it tend to e nlarge or contradict its language. 

2. The evidence seeks to contradict the effect of a writing by 
oral evidence, that it would have effected frauds if its terms were 
disregarded. 

3. ‘The evidence offered seeks to reverse the policy of the stat- 
ute. ‘This policy was to shield all men from charges of fraud, 
without a writing to be falsified. The offers attempt first to try 
the man for fraud, and thence to imply a sufficient representa- 
tion. 

Last. It was the duty of the judge to have directed the jury 
to bring in a verdict for the defendants. Parks v. Ross, 11 
How. 372. 


Mr. Justice McLEAN delivered the opinion of the court. 

This case is brought before us by a writ of error to the cir- 
cuit court of the United States for the district of Massachu- 
setts. 

The plaintiffs are merchants in Boston, and deal largely in 
wool, and, prior to the 4th of April, 1851, sold, occasionally, to 
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two corporations in the State of Connecticut, called the Thomp- 
sonville Company and the Tariffville Company, and received 
therefor their notes, indorsed by Orrin Thompson. And, with 
the view of making further sales to them, having become doubt- 
ful of their pecuniary means and ability to make payment in 
future, the plaintiffs applied to Thomas B. Curtis, of Boston, 
the agent of defendant, to ascertain his opinion as to any possi- 
bility of loss, by selling largely on credit to said corporations or 
to Thompson ; the plaintiffs knowing that the defendant was 
friendly to the companies, and intimately acquainted with their 
pecuniary condition. 

A letter was written to defendant, by his agent, Curtis ; and 
an answer was received, as alleged in the declaration of the 
plaintiffs, which induced them to give large credits to the two 
companies and Orrin Thompson, when, at the time, they were 
insolvent, which fact was known to the defendant. 

The points in the case are stated in the bill of exceptions, 
and arise on the construction of the above letter and one of a 
subsequent date, and on facts proved and offered to be proved, 
which conduced to show, as plaintiffs insist, the fraudulent 
intent with which the letters were written. 

The first letter, from Curtis to Brown, bears date the 5th of 
April, 1851, and reads as follows: “ Dear Sir—I have your 
note of yesterday, but have scarcely had a moment to peruse it 
this morning. My object, at the moment, is to ask your opinion 
as to any possibility of loss, by selling largely to the ‘Thompson- 
ville Company or Orrin Thompson. Whatever that opinion 
may be, it will be discreetly used by myself.” 

The reply to this letter is marked “ confidential,’ and dated 
“ New York, 7th April, 1851. T. B. Curtis, Esquire. Dear 
Sir: With respect to Thompson and Co. and Orrin Thompson, 
I have to say, that our house done business with them for some 
twenty years or more; they have always met their engage- 
ments promptly, and we feel are men of strict integrity. ‘They 
have unquestionably laid out too much money in the Tariffville 
Manufacturing Company and the Thompsonville Carpet Manu- 
facturing Company, and my house has been for years in the 
habit of loaning them either paper or money to a considerable 
extent on security. On the failure of Austen and Spicer, they 
were unfortunately on their paper (received for sales of car- 
pets) for $183,000; this threw, suddenly, so heavy a burden on 
Thompson and Co., that Messrs. Hicks and Co. and ourselves 
looked into their affairs, and feeling that they had an abundance 
to pay every one and have a handsome sum left, if they contin- 
ued their business, we jointly advanced the money to pay their 
indorsements as they came round, for which advances we have 











DECEMBER TERM, 


Iasigi et al. v. Brown. 


security. In order, however, to relieve them from the necessity 
of borrowing, and needing more cash capital to carry on the busi- 
ness comfortably, both the companies alluded to owing Messrs. 
Thompson and Co. each about $375,000, making, tagpiert, 
$750,000, executed a mortgage to John H. Hicks, W. 8. Wet- 
more, and James Brown, Sor $750,000, to secure the pay ment of 
those bonds, which are payable in six, eight, and ten years. A 
gentleman goes out to Europe this month to negotiate these 
bonds, which he feels confident of doing on favorable terms. 
The negotiation of these bonds, and the securities held, would 
pay off all the advances made by ourselves, Messrs. Hicks and 
Co., and of W. S. Wetmore, who also made them some ad- 
vances. From Thompson’s statement of the business of the 
factory, they are doing a good, nay, a very profitable business, 
and I feel that in ms: king s sales to them now, no more than the 
ordinary business risk would be run. 

“If the bonds are negotiated, which is confidently expected, 
they would be enabled to conduct their business with more fa- 
cility and comfort than they have ever yet done, and as I will 
recommend brother William to take from sixty to one hundred 
thousand dollars for himself and for me, whatever they are nego- 
tiated at, the confidence shown will probably help the negotia- 
tion. Messrs. Hicks will also take some of them. Since the 
failure, ‘Thompson and Co. have laid their hands on Austen 
and Spicer’s property, to the extent of fifty thousand dollars, 
reducing the risk to one hundred and twenty-three thousand, 
and out of this the -y will get a dividend. As Mr. Orrin Thomp- 
son considers himself fully worth four hundred thousand dollars, 
any loss that can now occur by Austen and Spicer does not 
hurt him much. All they want is the negotiation of the bonds, 
to make them move on with perfect comfort. (Signed) James 
Brown.” 

The next letter from Curtis to Brown is dated “ Boston, 26th 
June, 1851. A friend of ours desires me to inform him how far 
it would be satisfactory to me (you) ta have him sell to the 
Thompsonville Company. I replied that I believed you thought 
favorably of the concern. Now I wish to know what your pres- 
ent feelings are in respect to that concern; there being several 
among my friends here who have heretofore sold them wool, and 
wish to continue to do so.” 

The answer to this letter was: “ Dear Sir— We are in re- 
ceipt of yours 26th instant; contents noted. We continue to 
have a favorable opinion of the concern you allude to. (Signed) 
Brown, Broruers, anp Co.” 

Mr. Curtis being called as a witness, said he was agent for 
Brown, Brothers, and Co., who carried on, in the city of New 
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York, an extensive banking business. He wrote his first letter 
at the request of Iasigi, and never showed the reply except to 
him and his friend, Mr. Skinner, until after the failure of the 
Thompsons. When he wrote to Brown, he did not let him 
know that the information requested was for any other person 
than himself. On the day his first letter was written, Iasigi said 
to him that he held a large amount of notes of certain factories 
in Connecticut, indorsed by Orrin Thompson, of New York; 
that by the recent failure of Austen and Spicer they had lost 
money, and he was solicitous about the paper he held. Wit- 
ness supposed it amounted to about the sum of $40,000. He 
said Brown was the friend of ‘Thompson, and witness was re- 
quested to ascertain his standing by writing to Brown. 

As the answer was marked confidential, the witness, when 
Iasigi first read the letter, declined handing it to him to show to 
his partner, but on his calling, it was shown to him also. Wit- 
ness expressed a favorable opinion as to Iasigi’s getting his 
money. Mr. Brown never authorized the witness to show his 
letter to any one. After the failure of Thompson, Iasigi stated 
he had collected his debt, but that he again trusted them. The 
witness remarked, that on that letter you should not have trusted 
them. He asked to see the letter, and on reading it he said, if 
you had not stated this to be the same letter, I should not have 
believed it. 

The witness stated, some of our clients prior to this had been 
in the habit of selling wool to Thompson and Co. There were 
five or six firms, importers of wool, who had credits with me. 
It was highly important to me and my principals that I should 
know the standing of this great concern, because large amounts 
of credits were being invested in wool, by houses which might 
or might not be jeoparded by selling to that concern; I mean 
invested by correspondents of Brown, Brothers, and Co., who 
had credits for them. 

Mr. Grant, a witness, stated that he, Iasigi, and several others 
who had sold wool to the two companies and Thompson, had 
an interview with the defendant at his office in the city of New 
York, where a conversation respecting the letters was had, prin- 
cipally between lasigi and Brown, who replied that the letter 
of the 7th of April was a guarded one, and as to the second let- 
ter, it was only a statement that “we continue to have a favor- 
able opinion of the concern.” He proceeded to say that the 
connection of Brown, Brothers, and Co. with Mr. ‘Thompson 
had been of long date; that they had a great number of trans- 
actions together, and that at the time the April letter was writ- 
ten, they intended to carry Mr. Thompson through; but that 
Thompson had deceived them. He repeated several times that 
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this was a guarded letter, and as it was written in entire good 
faith, and as they had lost much more than we had subsequently 
to the writing of the letter, they did not see how there could be 
any responsibility resting on them. 

As the company was about separating, Mr. Stewart Brown 
observed: “ If you had called on us, gentlemen, and conversed 
with us, instead of writing, you would not have sold this wool. 
That the letter was a guarded one, was several times repeated. 
That they had great confidence in Thompson ; that at the time 
the letter was written they had lost their confidence, but still 
meant to carry him through in good faith; but being unable to 
do so, and having lost their confidence, the letter was guarded.” 
On being asked by witness, if, at the time the first letter was 
written, he had all the property of Orrin Thompson conveyed 
to him, he replied: “ No, sir, not all his property, but his real 
estate.” There was no objection at this time by any one, that 
the letter was confidential. The Browns refused to acknowledge 
any responsibility. 

After this evidence had been given, the plaintiffs offered evi- 
dence, not objected to or excluded, except as hereinafter stated, 
tending to prove that certain statements in the letter of April 7, 
1851, material to show the property and credit of the two com- 
panies, and of Orrin ‘Thompson, and the safety and expediency 
of selling them goods on credit, and material to influence and 
determine the judgment of one who should read the letter, in 
regard to the safety and expediency of so selling goods on credit, 
were false at the time the letter was written, and were then 
known to the defendant to be false. And that the defendant, 
prior to the 7th of April, alone and jointly with one Hicks, had 
taken conveyances, in mortgage or absolutely, of all Orrin Thomp- 
son’s property, real and personal, with some small exceptions, 
to the amount of one hundred and eighty-eight thousand dollars, 
as security for the debt and liabilities of the house of ‘Thompson 
and Co. to defendant’s house and said Hicks, amounting to 
over five hundred and nine thousand dollars. And also offered 
evidence to prove that defendant had an interest of a pecuniary 
kind to sustain the credit of said Thompsonville Company, said 
Tariffville Manufacturing Company, and Orrin Thompson, and 
to induce extensive sales of goods on credit to them 

And other evidence was offered conducing to show that the 
letter was written with a fraudulent intent, and that it was in- 
tended for other persons than Curtis. And the plaintiffs proved 
that they made the sales stated in the declaration, relying on and 
trusting to the statements in said letter. 

But the evidence, as above offered, was rejected as immaterial 
and as insufficient, when taken in connection with the other 
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evidence above set forth, to authorize the jury to find a verdict 
for the plaintiffs. 

And the court thereupon ruled and held, that the plaintiffs 
had not maintained their action, and directed a verdict for the 
defendant. And a verdict was accordingly so rendered. To 
which rulings and direction the counsel for the plaintiffs excepted. 

The 3d section of the act of Massachusetts, to prevent frauds 
and perjuries in contracts and actions founded thereon, published 
in the Revised Statutes of 1836, provides that “ No action shall 
be brought to charge any person, upon or by reason of any repre- 
sentation or assurance, made concerning the character, conduct, 
credit, trade, or dealings of any other person, unless such repre- 
sentation or assurance be made in writing, and signed by the 
party to be charged thereby, or by some person thereunto by 
him lawfully authorized.” 

As the letter was written in New York, a doubt has been 
suggested whether this statute can apply to the case. The 
letter was intended to operate in Massachusetts, and conse- 
quently the law of that State applies to it. But it is not per- 
ceived that the statute can have any other effect than to require 
the representation, on which the defendant is charged, to be in 
writing. 

No one controverts the power and duty of the court to construe 
all written agreements or papers which are given in evidence. 
This is not the question involved in this case. No individual 
can be held responsible for a statement of facts, however in- 
jurious they may be to an individual or company. But when 
there is a misstatement of facts in regard to the pecuniary ability 
of an individual or company, and, especially, if this be done 
through interested motives or a fraudulent intent, by reason of 
which a credit is given and the debt is lost, the facts which 
conduce to establish the liability must, as in this case, be out- 
side of the writing. And if these facts may not be established 
by parol evidence, there can be no remedy in such cases, how- 
ever gross the fraud or ruinous the consequences may be. 

It is contended that the letter of the 7th of April, being marked 
confidential, could have been intended only for Curtis, the agent, 
and that he was not authorized to show it to the plaintiffs. In 
his testimony Mr. Curtis says, Brown never authorized him to 
show the letter. There may have been no express authority to 
show the letter, but the intention of the writer, in this respect, 
can be best ascertained by reference to the facts and circum- 
stances under which it was written. 

In his letter of April the 5th, Mr. Curtis requested to know 
“the opinion of the defendant as to any possibility of loss by 
selling largely to the Thompsonville Company or Orrin Thomp- 
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son; and he remarks, whatever that opinion may be, it will be 
discreetly used by myself.” 

Mr. Curtis states, when under examination as a witness, that 
he was then, and had been for several years, acting as the agent 
of the Browns, and that was his principal business. He said 
that he was not, at any time, a seller of wool to the factories of 
Orrin Thompson. ‘This employment of the agent must have 
been known to his principal, and it appears in the proof that 
when the plaintiffs and others had an interview with the defend- 
ant, in New York, he spoke of the letter being guarded, but 
made no objection that it had been written to his agent in con- 
fidence, and ought not to have been shown to the plaintiffs. 

In view of these and other facts, it might have been submitted 
to the jury whether the defendant, in marking his letter “ con- 
fidential,” intended it for the eye of his agent only. The terms 
of the le stter, inde pe ndently of the above facts, would sc: arcely 
authorize such an inference. The “ opinion will be discreetly 
used by myself.” ‘This was notice to Brown that the opinion 
was to be used, and how could it be used by the agent, who 
made no sales of wool to Thompson on his own account, with- 
out imparting the opinion to others; but “the opinion will be 
discreetly used by myself.” It shall not be made known by any 
other person than myself, and you may rely on my discretion. 
In view of the facts, the jury should consider whether the word 
“ confidential ” might be construed to mean, in confidence that 
you will use my opinion discreetly by yourself, as you propose, 
or whether it restricted the letter to the agent only. 

This seems to have been the construction given to the letter 
by the agent. He suffered lasigi to read it, but refused to give 
it into his hands to show to Skinner. Had the writer intended 
that no one should read the letter but Curtis, he would probably 
have said so. Such a restriction was not necessarily imposed 
by the terms of the letter, in view of the facts proved. Its 
detailed statement of facts in regard to the embarrassments of 
the two concerns and of Orrin ‘Thompson, and how they had 
been relieved by himself and others, and enabled to do a good, 
nay “a profitable business,’ &c., would be a matter, in con- 
nection with other facts, for the jury to consider, and to deter- 
mine whether the letter could have been written for the eye of 
the agent only, who at no time sold wool to Orrin Thompson. 

In another letter written to the defendant by Curtis, he says: 
“ A friend of ours desires me to inform him how far it would 
be satisfactory to me, (you,) to have him sell to the 'Thompson- 
ville Company. I replied that I believed you thought favorably 
of the concern. Now, I wish to know what your present feel- 
ings are in respect to that concern, there being geveral among 
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my friends who have heretofore sold them wool, and wish to 
continue to do so.” To this, Brown, Brothers, and Co. reply : 
“ We continue to have a favorable opinion of the concern you 
allude to.” 

This letter sheds some light on the first letter of Brown. It 
was on the same subject, and was a reiteration of what had 
been stated more particularly and at large in the first letter. In 
fact, the words “ we continue to have a favorable opinion of 
the concern you allude to,” refers to an opinion before expressed. 

As the court instructed the jury to find for the defendant, on 
the ground that the plaintiffs had not sustained their action, if 
the plaintiffs gave, or offered to give, any evidence which was 
fit to be considered by the jury, the judgment must be reversed. 
Any evidence conducing-to prove that the statements of the 
defendant, in the letter of the 7th April, in regard to the condi- 
tion of the ‘Thompsonville Company and Orrin Thompson, and 
their ability to meet their engagements, and in regard to the 
value of ‘Thompson’s property, were false, was competent evi- 
dence as tending to prove the facts. And especially was the 
testimony of Grant admissible, who heard the defendant say, 
if the plaintiffs had called on them personally, they would not 
have sold their wool to the company; also the statement that 
before the letter was written, Brown admitted that he had lost 
confidence in ‘Thompson, and therefore the letter of the 7th of 
April was guarded. ‘These, and all other facts which conduce 
to show that the defendant acted in bad faith in writing that 
letter, are proper to be considered by the jury. 

By whatever motives the defendant may have been actuated, 
he is not to be held responsible, unless his letters did mislead, and 
were intended to mislead the plaintiffs. And it will be for the jury 
to say, on a thorough examination of the letters, and the facts and 
circumstances connected with them, whether they were calculated 
to inspire, and did inspire, a false confidence in the pecuniary re- 
sponsibility of the Thompsonville Company and Orrin Thomp- 
son. If an impression, not only of their solvency but of their suc- 
cess in business, so that by selling largely to them no more than 
the ordinary risks of business were incurred, was made and author- 
ized, by the letters, while, at the same time, their true condition 
was known to the defendant, which did not authorize such a 
representation, and which was intended to deceive and mislead 
the plaintiffs, the defendant may be justly held responsible. But 
of this the jury are to judge, they being the triers of the facts 
outside of the letters, and which should be submitted to them 
for their consideration and decision. 

We have necessarily referred to the leading facts stated in the 
bill of exceptions, in order to show that the circuit court erred in 
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withdrawing them from the jury ; but we express no opinion on 
the merits of the case. 

The judgment of the circuit court is reversed, and the cause 
is remanded for a venire de novo. 


Mr. Justice NELSON, Mr. Justice CURTIS, and Mr. Justice 
CAMPBELL dissented. 


Mr. Justice CURTIS. 

I do not agree with the majority of my brethren in this case. 
But, as [may be required to preside at the trial which has now 
been ordered, I am not willing to enter into a discussion of 
the evidence heretofore given, and which will doubtless be 
repeated on another trial. Without doing so, it is not practi- 
cable to exhibit the legal principles which, in my opinion, 
should govern this case. I, therefore, merely say I do not 
concur in the judgment. 


Mr. Justice CAMPBELL, dissentihg. 

The importance of this cause renders it proper that the 
reasons for a dissent from the judgment should be placed on 
the record. ‘The charge of the plaintiffs is, that in anticipa- 
tion of large sales of merchandise to two manufacturing cor- 
porations of Connecticut, on a credit, and distrustful of their 
condition to govern and direct their conduct, they sought of 
the defendant, through his agent, an opinion and information 
of them and their indorser, Orrin Thompson, as to the risk 
they would encounter. That the defendant was intimate 
with their affairs, and knew they were untrustworthy; but 
well knowing the motives of the plaintiffs’ inquiry, they wrote 
to their agent a letter, for exhibition, containing false and 
fraudulent statements and representations, calculated and de- 
signed to increase the credit of the corporations and 'Thomp- 
son, and to induce the plaintiffs and others, who, like them, 
should see the letter, to sell their property to them. These 
averments, describing the circumstances under which the in- 
formation was obtained, and the knowledge of the defendant 
of the aims of the plaintiffs, are, in my opinion, material, and 
should be substantially proved. 

In Pasley v. Freeman, 3 T. R. 51, Justice Ashurst, reply- 
ing to the argument that, should the principle of that suit be 
supported, actions might be brought against any one for tell- 
ing a lie by the crediting of which another sustains damage, 
said “No; for, in order to make it actionable, it must be 
accompanied with the circumstances averred in the count, 
namely, that the defendant, intending to deceive and defraud 
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the plaintiff, did deceitfully encourage and persuade them to 
do the act and for the purpose made the false affirmation, in 
consequence of which they did the act.” And Lord Kenyon 
said two grounds of the action concur: “ The plaintiffs applied 
to the defendant, telling him that they were going to deal with 
Falch, and desiring to be informed of his credit, when the de- 
fendant fraudulently, and knowing it to be otherwise, and with 
a design to deceive the plaintiffs, made the false affirmation 
which is stated on the record, by which they sustained a consid- 
erable damage.” 

The case of Pilmore v. Hood, 5 Bing. N. C. 97, was that of 
a defendant about to sell a public house to one who had agreed 
to purchase. He fraudulently misrepresented to him its receipts. 
The bargain having failed, the sale was made to another, who 
had heard these representations and acted upon them with the 
knowledge of the defendant. Lord Chief Justice 'T'yndal said 
that notice to the defendant was “an important ingredient in 
the case,” and re terms of Langridge v. Levy, 2 M. 
and W. 532, he says: “"We do not decide whether the action 
would have been maintainable if the plaintiff had not known 
of and acted upon the false representation. Nor whether the 
defendant would have been responsible to a person not within 
the defendants’ contemplation at the time of the sale, to whom 
the gun might have been sold or handed over. We decide that 
he is responsible in this case for the consequences of his fraud, 
whilst the instrument was in the possession of a person to 
whom his representation was either directly or indirectly 
communicated, and for whose use he knew it was _ pur- 
chased.” 

In Gerhard v. Bates, 2 Ell. and Black. 476, the misrepresent- 
ation was contained in the prospectus of a bubble company, 
of which the defendant was a director. Lord Campbell said, 
“that had the plaintiff only averred that afterwards, having 
seen the prospectus, the plaintiff was induced to purchase the 
shares, objection might have been made that a connection did 
not sufficiently appear between the act of the defendant, and 
the act of the plaintiff, from which the loss arose; but the 
second count goes on expressly to charge the defendant, that by 
means of the said false, fraudulent, and deceitful pretences 
and representations, he wrongfully and fraudulently induced the 
plaintiff to become the purchaser and bearer, and plaintiff did 
then and by reason thereof actually become the purchaser and 
holder of the shares, and alleges the loss sustained to have been 
the direct consequence of the defendant’s act. Thus the wrong 
and the loss are clearly concatenated as cause and effect.” 

The allegations, therefore, being essential to the action, the 
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question is, was there any evidence to go to the jury for their 
support ? 

I leave out of consideration, for the present, the statute law 
of Massachusetts. The charge of the declaration is that the 
letter was written for exhibition to the plaintiffs and among 
dealers like the plaintiffs, and to deceive those who should see 
it. ‘The proof of the plaintiffs is that until after the failure of 
the corporations, only two persons were permitted to see it, or 
heard of its contents from Mr. Curtis. One of these was Skin- 
ner. ‘The proof in regard to the exhibition to him is: “ lasigi 
asked me (Curtis) to let him take the letter to his friend Skinner, 
with whom he always advised. I (Curtis) again said the letter 
was confidential, and that I could not suffer it to go from my 
office. He then said, will you let Skinner see it here, repeating 
that he always advised with Skinner on matters of importance, 
and that he wanted him to see it. Upon this solicitation I con- 
sented, and Skinner came with Iasigi, and read the letter.” 

There is no evidence that Skinner ever had a transaction with 
the corporations of Connecticut, or conducted a business which 
could bring them into any contact or connection. And surely 
this evidence can afford no support to the averment of a pur- 
pose to defraud or injure him or others through him. 

The charge in the declaration, by this evidence, loses its gen- 
erality, and is reduced to the imputation of a mischievous and 
fraudulent design upon the plaintiffs alone. The only use, “ the 
discreet use,” of the opinion contained in the defendant’s letter, 
consisted in communicating its contents to Iasigi himself, and 
to his confidential friend, at his solicitation, and that he might 
advise intelligently with him. It then becomes necessary to 
inquire of the circumstances under which that communication 
was made to him. It was not told to the defendant that the 
plaintiffs had asked for information of Mr. Curtis, nor that his 
letter was written at his request, nor was he advised until several 
months afterwards that any use had been made of the letter. 
Ido not think it necessary to consider how much the power 
of the agent was limited by the mark “ confidential,’ on the 
face of the letter, but I will suppose that it was nothing more 
than a repetition of the caution that it should be “ discreetly 
used” by Mr. Curtis, and that the defendant is liable for the 
use he made. 

The evidence on the record comes from the plaintiffs; and in 
reference to the circumstances of the exhibition, from a single 
witness. The agent of the defendant was the near neighbor 
and friend of the plaintiffs, but had never had any intercourse 
of business with them, either for himself or for his principal. 

Such being their relations, Iasigi, on the 5th April, came to 
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him as a friend and neighbor, and stated, that “ he had a large 
amount of notes of certain factories in Connecticut, indorsed 
Orrin Thompson; that there had been a failure recently, in 

ew York, (Austen and Spicer,) by which he thought the fac- 
tories, or Orrin Thompson, or all of them, would lose money ; 
and that he felt anxious as to the fate of the paper he held. He 
did not state the amount he held exactly, but Curtis was led to 
believe it was about $40,000. He proceeded to say that Mr. 
James Brown was a friend of Orrin Thompson, and that he, 
lasigi, had himself heavy dealings with him, and that he wished 
him (Curtis) to write to Mr. James Brown, and ask him about 
the standing of Thompson and his property. Curtis accordingly 
wrote, but did not state that he wrote at Iasigi’s request.” Upon 
this statement the particular form of the inquiry is open to, and 
will be the subject of remark hereafter. ‘The question to Mr. 
Brown is: “ What is your opinion as to any possibility of loss to 
the Thompsonville Company or Orrin Thompson? The wit- 
ness proceeds: “ I was led to ask the information and to com- 
municate the result to him in consequence of the friendly 
relations that had long existed between us, and further, because 
I thought it would tend to relieve Mr. Iasigi’s mind, and not 
with a view to future sales.” He says further: “at these inter- 
views about my letter, and Brown’s reply, there was nothing 
said about any anticipated or prospective operations by lasigi. 
Mr. Iasigi said the credits were due to him.” The witness 
“ never knew that he had sold his notes,” but was asked if he 
would guarantee them. 

This statement of the circumstances of the exhibition of the 
letter to Iasigi contains the whole case. No other letter of the 
defendant was seen by him, no other communication was made 
to him, nor was this letter after this produced to any other per- 
son before the failure of the corporations. Now the proof of 
the plaintiffs is, that they held but a single note, of less than 
$800, running on time, at this date; the others had been sold 
in the winter previously, in the New York market, without in- 
dorsement or guarantee. They had a book debt then due, upon 
which a iarge payment was made within ten days after, all of 
which has been collected, and about which no solicitude was 
expressed. It likewise appears that Iasigi did contemplate fur- 
ther operations, for in January Thompson had taken samples of 
wool to arrive, and which did arrive, and was sold about six 
weeks from this interview. 

Before closing this statement of the evidence, it is proper to 
note the impression that the defendant’s letter made upon those 
who read it, as an accrediting document. 

Curtis reading it with the object of deciding whether the 
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corporations and T hompson would meet their negotiable notes 
for two or three months, was willing to guarantee the debt for 
the usual commission; but when told that credits on sales were 
given afterwards, he “expressed his surprise that Iasigi should 
have sold after reading that letter.’ Skinner, who probably 
knew the secret purpose of Iasigi, and interpreted the letter 
accordingly, was not “ favorably impressed.” _Iasigi, in reply to 
the expression of surprise by Curtis, quoted above, asked to see 
the letter again, and after reading it said: “If you did not say 
that this was the same letter I read in your office, I should say 
that I had never seen this letter before ;” and the Browns, when 
interrogated upon it after the failure of these parties, said, that 
the letter was a guarded one and did not warrant credits on sales 
to them. Having collected the facts important to the issue, the 
question arises, do they constitute a case to go to the jury upon 
this declaration? The evidence is that the plaintiffs anticipat- 
ing consignments of wool, and sales to these Connecticut cor- 
porations, and desiring the defendant’s information and opinion 
of them, through Iasigi, approached his neighbor and friend, 
Mr. Curtis, the confidential agent of the defendant, to engage 
him to procure this opinion and information from his principal 
in New York. He approaches Curtis with a statement of 
anxieties for debts, existing in the form of negotiable notes run- 
ning on time. 

‘These statements were certainly not accurate, and are, appa- 
rently, insincere ; and it will be noticed that the motive alleged 
in the declaration, as prompting the plaintiffs, was not revealed, 
and if it existed, was disguised under the apprehensions that 
were then expressed. The evidence shows the plaintiffs did not 
have notes of the amount spoken of, and that the book debt was 
then due. There is a discordance between this evidence and 
the inquiry proposed in the letter of Curtis. That inquiry dis- 
closes no apprehensions of loss upon existing debts, but refers 
to perils to arise on future transactions. If lasigi suggested the 
form of the inquiry with a view to obtain information to guide 
his conduct, as the declaration avers, and concealed his aim, and 
by affecting an alarm he did not feel, covered that aim from 
Curtis, it has the appearance of circumvention. Curtis says he 
wrote his letter in consequence of his friendship for the plaintiffs, 
to calm their fears, and without an intimation of prospective 
operations. Curtis gave a pledge that he would use the letter 
of the defendant discreetly. Before the letter was placed in the 
hands of the plaintiffs, they were informed it was “ confidential,” 
and lasigi read that upon the letter itself. lasigi again confirms 
the impression of Curtis, that apprehensions of loss upon his 
notes were still moving him, by addressing queries as to the 
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probabilities of his getting his money, and importunes Curtis 
to exhibit the letter to his friend, that he might profit from his 
counsel. ‘The declaration avers that this letter, exhibited under 
such circumstances, was written for exhibition to inquiring deal- 
ers, to encourage and persuade them to give credit to these cor- 
porations, and was shown to the plaintiffs with that design. 
That when it was written and exhibited, the anticipated trans- 
actions from which loss has followed, were known to the defend- 
ant, and the object of the exhibition was to induce the plaintiffs 
to make them. 

I find no support for these averments, but a direct and palpa- 
ble contradiction of them. This conclusion upon the evidence 
renders a discussion of the statute of Massachusetts, (Rev. Stat. 
ch. 74, § 3,) requiring that representations of the character, abil- 
ity, and conduct of another person should be in writing to sup- 
port an action, unnecessary. But the discussions upon a similar 
statute fortify the conclusions contained in this opinion. “ The 
true construction of the statute,” says Lord Abinger, “is, that 
the representation or assurance should concern or relate to the 
ability of the other person effectually to perform and satisfy the 
engagement, of a pecuniary nature, into which he has proposed 
to enter, and upon the faith of which he is to obtain money, 
credit, or goods.” 1 M. and W. 101,123. “ He who has money 
to lend or goods to sell on credit, and doubts the ability of the 
borrower, or buyer,” says Baron Gurney, “ may exact his own 
terms ; he may insist on having a representation or assurance in 
writing; of the ability, from a third person; and if that be re- 
fused, he may keep his money and goods. If he thinks fit to 
trust without that, he has no right to resort to the responsibility 
of the person of whom he inquires.” SC. 107. Baron Alderson 
says: “If we refer to the cases which had occurred before the 
legislative provision, I think it will be found that the decision 
in the class of cases commencing with Pasley v. Freeman, had 
raised a well-founded complaint in the profession of having vir- 
tually repealed the statute of frauds, by which a guarantee was 
required to be in writing, and that the object Lord Tenterden 
had in view, was to place both on the same footing, and to pro- 
vide that a written document should be equally required in 
both. ‘The two cases are, I think, identical in principle. He 
adds, “that fraud, in substance, amounts to an implied guar- 
antee of the plaintiff’s solvency.” 

Had Curtis given a guarantee to the plaintiffs of their debt, 
either for or without a commission, and accompanied the act 
with statements of the pecuniary condition of the debtors, and 
expressions of confidence in his solvency wholly unwarranted, 
it is clear that it would have imposed no responsibility for sales 
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not then spoken of or alluded to, which were not made for sev- 
eral weeks afterwards, which were not contemplated by one of 
the parties, and if by the other, were concealed in all the inter- 
course that then took place. The statute was designed to reduce 
the liabilities, for the representations it describes, to some defi- 
nite and appreciable limit; that the representations should be 
evinced in a written document, and that those who were to 
derive a benefit from it, as a security, should be ascertained from 
its contents; and that the liability on the document should not 
be extended beyond the engagements to which it had reference. 

The questions embraced in this case, are exhibited in a short 
conversation detailed in the evidence of thegplaintiffs. Curtis 
says: “ After the failure of the corporations, in September, I had 
an interview with Mr. Iasigi. I met him in the street; he ac- 
costed me in a state of excitement; he said: ‘* Mr. Curtis, 
Thompson has failed, and the Thompsonville Company has 
failed.” I said: ‘1am sorry, but you have got your money.’ 
He said: ‘ Yes, I have got the money that was owing to me, 
but I have trusted them again.’ I expressed surprise that he 
should have trusted them again.” 

It was not with a declared purpose of trusting them again 
that lasigi sought information of Curtis; nor was the confiden- 
tial letter of Mr. Brown to his agent read, with the avowal that 
future operations were to be affected by the impression it made ; 
nor was the questionable act of its exhibition superinduced by 
any suggestions of the existence of pending negotiations. 

The. objects disclosed by Iasigi were wholly incompatible 
with, and exclusive of, the notion of any legal responsibility for 
the accuracy or sufficiency of the letter, or even for a wilful 
misrepresentation. 

He did not ask for information, proposing action, even in 
regard to the notes of which he spoke, nor did any alteration of 
his debt take place in consequence. He simply inquired of 
Curtis, that anxieties might be relieved and his apprehensions 
quieted. 

The liabilities incurred in cases like that described in the 
declaration, are for a fraud productive of damage; of damage 
directly consequential and in the contemplation of the parties, 
as a result of the act done, and not for consequences remote, 
contingent, and arising from acts unconnected with the objects 
disclosed or comprehended by them. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
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Massachusetts, and was argued by counsel. On consideration 
whereof it is now here ordered and adjudged by this court, that 
the judgment of the said circuit court in this cause be and the 
same is hereby reversed with costs, and that this cause be and 
the same is hereby remanded to the said circuit court, with 
directions to award a venire facias de novo. 


Mr. Justice CAMPBELL, Mr. Justice NELSON, and Mr. 
Justice CURTIS dissented. 


Tue Unitep Srates, Puaintirr, v. Linpsey Nickerson, 
JUNIOR. 


The act of congress passed on the 29th July, 1813, (3 Stats. at Large, 49,) enacts 
that the owner of every fishing vessel shall, previous to receiving the allowance 
mentioned in the act, produce to the collector the original agreement which may 
have been made with the fishermen, and also a certified copy of the days of sailing 
and returning, to the truth of which he shall swear before ae collector. 

These latter words include the first branch, as well as the second branch of the sen- 
tence ; so that the owner must not only swear to the truth of the certificate, but 
also to the verity of the agreement with the fishermen. 

A person was indicted, in the district court of Massachusetts, for perjury, in swearing 
alsely to the agreement with the fishermen, and in swearing falsely that threo 
fourths of the crew were citizens of the United States. As the district judge held 
that the act of congress only required the owner to swear to the certificate of sail- 
ing, and not to the agreement with the fishermen, the person was acquitted. 

Afterwards, when indicted in the circuit court, this person pleaded his former acquit- 
tal. This was a good plea; because the evidence necessary to sustain the indict- 
ment, with respect to the fishermen’s agreement, might have been given by the 
United States in the first trial. 

With respect to the oath that three fourths of the crew were citizens of the United 
States, the act of 1813 did not require that oath; but then the indictment did not 
purport to bring the offence under that act, but referred to the statutes of the United 
States generally. 


Tuis case came up from the circuit court of the United 
States for the district of Massachusetts, upon a certificate of 
division in opinion between the judges thereof. 

In March, 1854, Nickerson was indicted for perjury, by the 
grand-jury of the district court of the United States for the dis- 
trict of Massachusetts, which indictment was framed under the 
act of July 29, 1813, ch. 35, §§ 7, 9; (3 Stats. at Large, 49 ;) 
revived February 9, 1816, ch. 14, (3 Stats. at Large, 254.) 

By section 7: “'The owner of every fishing vessel of twenty 
tons and upwards, his agent or lawful representative, shall, 
previous to receiving the allowance made by this act, produce 
to the collector, who is authorized to pay the same, the original 
agreement or agreements which may have been made with the 
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fishermen employed on board such vessel, as is hereinbefore 
required, and also a certificate, to be by him subscribed, therein 
mentioning the particular days on which such vessel sailed and 
returned on the several voyages or fares she may have made in 
the preceding fishing season, to the truth of which he shall swear 
or affirm before the collector aforesaid.” 

Section 9 then provides: That “any person who shall make 
any false declaration, in any oath or affirmation required by 
this act, being duly convicted thereof, shall be deemed guilty 
of wilful and corrupt perjury, and shall be punished accord- 
ingly.” 

At the trial on the indictment, before the district court, the 
offence set forth was, making a false declaration, under oath, 
before the collector, that the paper produced and sworn to by 
the defendant was the original agreement. 

The judge of the district court, who tried the case, held that 
this oath to the original agreement with the fishermen was not 
required by the act of July 29, 1813, § 7, (3 Stats. at Large, 
2.) ‘That the relative which, in that section, applied to and 
was satisfied by the oath to the certificate of the particular days 
on which such vessel sailed and returned, &c.; and, conse- 
quently, no false declaration, in any oath required by that act, 
was set forth in the indictment ; the only oaths required by the 
act of 1813 being to the days of 8 sailing and returning; the time 
employed at sea, and the size of the boat or vessel. 

The United States attorney then offered to prove that this 
was a false swearing, touching the expenditure of public money, 
under the act of March 1, 1823, § 3, (3 Stats. at Large, 770.) 
United States v. Bailey, 9 Pet. 238. 

But the judge held the evidence inadmissible, and the defend- 
ant was acquitted. 

In May, 1854, Nickerson was again indicted by the grand- 
jurors of the circuit court, for the crime of perjury, in swearing 
that the fishermen’s agreement produced was the original agree- 
ment, when, in fact, it was not; and also in swearing that three 
fourths of the crew employed were citizens of the United States, 
or persons not subject to any foreign prince or state, whereas 
five out of nine persons employed were subjects of Victoria, 
queen of Great Britain and Ireland. 

Whereupon Nickerson put in a plea setting forth the former 
indictment and acquittal. 

The district attorney of the United States demurred to the 
plea, and the judges differed in opinion whether the defendant’s 
special plea aforesaid be good, in bar, to this indictment, and 
the question was certified to this court. 
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It was 5 argued by Mr. Cushing, (attorney- general,) for the 
United States, and by Mr. Lothrop, for the defendant. 


Mr. Cushing made the following points : — 

1. The false swearing alleged in the two indictments, is not 
one and the same perjury, at common law; but there are two 
distinct statute offences: one for making a false declaration in 
a certain prescribed form of an oath, required under the act - 
1813; and the other for falsely swearing in order to effect : 
specific purpose, under an oath that may be required, but is not 
specified in the act of 1823. 

2. The defendant could not have been tried under the first 
indictment, for the crime created by the act of 1823; because, 
to constitute the statute offence with which he was charged in 
the first indictment, under the act of 1813, there must be a false 
declaration made in an oath required by that statute. If the 
alleged false oath was not required by that act, no offence was 
set forth in the indictment. 

3. So, also, to constitute the statute offence, under the act of 
1823, touching the expenditure of public money, there must be 
a false swearing in an oath legally administered, and required 
or authorized by law. United States v. Bailey, supra. 

4. The first indictment charged no false swearing, except in 

an oath fequired by the act of 1813. The second indictment, 
under the act of 1823, does set forth an oath necessary and 
required, impliedly by law, and expressly by the secretary of the 
treasury and by the collector, before the public money can be 
expended to pay the fishing bounty to the owner or agent of a 
fishing vessel. 
5. The indictment, to which the plea of former acquittal is 
made, further sets forth a false swearing in the oath required 
by the collector, under the authority of the rules and regula- 
tions of the treasury department, in order to satisfy himself that 
two thirds of the crew of the fishing vessel were citizens of the 
United States. 

This the act of March 1, 1817, makes a prerequisite to obtain- 
ing the fishing bounty, that the officers, and at least three 
fourths of the crew, shall be proved, to the satisfaction of the 
collector, to be citizens of the United States. 3 Stats. at Large, 
dol, § 3. 

This act does not prescribe an oath, but it constitutes the 
collector the judge of that fact, and prohibits the expenditure 
of the public money, by payment of the bounty, unless the col- 
lector is satisfied on that point; and hence such rules and 
modes of proof may be prescribed, including an oath, which are 
requisite and proper to establish that fact. 
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7. If the district judge erred in deciding that the oath set out 
in the first indictment was not required by the act of 1813, the 
defendant cannot avail himself of that error; because it was a 
ruling in his favor, and against the United States, which could 
not except, but were bound by it in that cause. 

8. If the district judge was right in that ruling, the defend- 
ant, who thereupon objected to the admission of evidence, to 
show another offence of false ly swearing under the act of 1823, 

cannot avail himself of the plea. of former acquittal ; because 
he was acquitted of the offence only set forth in the first indict- 
ment, and not of the offence set forth in the second indictment, 
which is another and different offence. 

9. The two statute crimes are different and distinct, and 
require different averments ; because the offence created under 
the act of 1813 is declared to be wilful and corrupt perjury, 
whereas the offence created by the act of 1823 is the crime of 
swearing falsely, touching the expenditure of public money, 
&c.; and the form, nature, or import of the oath is not pre- 
scribed, as it is in the act of 1813; nor is it declared or deemed 
to be wilful and corrupt perjury, by the act of 1823; but upon 
conviction of swearing falsely, touching the expenditure of 
public money, the party so convicted “ shall suffer as for wilful 
and corrupt perjury ;” and this prescribes the punishment, and 
does not define the offence to be perjury, as defined at common 
law. 

10. The courts of the United States, having no common-law 
jurisdiction of crimes, except statute offences only, must be 
strictly governed by the statute creating the offence, and cannot 
go beyond the precise statute offence, which is specifically and 
formally set forth in the indictment. 

11. It is desirable that, in the decision of this cause, the court 
should pass upon the questions incidentally raised, touching the 
legality of the oaths required by the treasury department and 
by collectors, as prerequisites to obtaining, by owners and agents, 
the bounty allowed to fishing vessels. 

Authorities incidental may be referred to in The Boat Swal- 
low, Ware’s R. 21; The Harriet, Ib. 348; S. C. 1 Story’s R. 
251. 


Mr. Lothrop, for the defendant, made the following points: — 

First Point. The evidence whic h is competent and essential 
to support the present indictment might have been offered in 
proof, and in support of the former indictment. Regina v. Bird, 
Parke, Baron, 6 Br. Cr. Cas. 201; Act of 30th April, 1790, ch. 9, 
§ 19, (1 Stats. at Large, 117 ;) 1 Chitty’s Crim. L. 276, 281 ; 
1 Starkie’s Crim. Plead. 301; Act of Congress July 29, 1813, 
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ch. 35, (3 Stats. at Large, 49;) Act of Congress March 1, 1817, 
ch. 31, § 3, (3 Stats. at Large, 351;) Act of Congress March 1, 
1823, ch. 37, § 3, (3 Stats. at Large, 771;) Act of Congress 
March 3, 1825, ch. 65, § 13, (4 Stats. at Large, 118;) United 
States v. Nickerson, Law Reporter for September, 1854. 
Second Point. 'The present indictment contains sundry alle- 
gations which do not constitute, if true, the crime of perjury. 
Coke, 3d Inst. 165; United States v. Bailey, 9 Pet. 238, Opinion 
of Mr. Justice McLean; United States v. ‘Taylor, Law Reporter 
for September, 1854, p. 271; 1 Chitty’s Cr. L. 295, 396. 


Mr. Justice CURTIS delivered the opinion of the court. 

This case comes before us upon a certificate of division of 
opinion by the judges of the circuit court of the United States 
for the district of Massachusetts. 

At the March term, 1854, of the district court of the United 
States for the district of Massachusetts, Nickerson was indicted 
for the crime of perjury. The indictment charged, that in order 
to obtain the allowance of bounty money, on account of the 
employment of a vessel in the cod fishery, of which vessel he 
was the agent, he made oath before the collector of the district 
of Barnstable, where the vessel was enrolled and licensed, that 
a certain paper, produced by him to the collector, was the orig- 
inal agreement made with the fishermen employed on board 
the vessel during the fishing season then last past; that three 
fourths of the crew so employed were citizens of the United 
States, or not subjects of any foreign prince or state; and that 
these statements were false, and known to the defendant to be 
so when he made the oath. 

Upon this indictment Nickerson was tried and acquitted. 

At the May term, 1854, of the circuit court for the district of 
Massachusetts, Nickerson was again indicted, and to this last 
indictment pleaded specially his former acquittal, and the plea 
was demurred to. 

The question raised by this demurrer, and upon which the 
opinions of the judges were opposed, is, whether the same evi- 
dence, which is competent and essential to support the indict- 
ment in the circuit court, might have been admitted in support 
of the former indictment in the district court. 

The demurrer admits that the defendant is the same person 
charged by the former indictment, and that the oath alleged in 
the former indictment to have been taken, is the same oath 
alleged in this indictment. It appears from a comparison of 
the two indictments that the same occasion of taking the oath 
is alleged in both; that occasion being to obtain an allowance 
of money from the United States, as bounty, on account of the 
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employme nt of a vessel called The Silver Spring, in the cod 
fishery, during the season then last past. 

Each indictment contains, substantially, the same allegation 
respecting the authority of the collector to administer the oath ; 
that allegation being that the collector had competent power 
and authority to administer the same. Under the 19th section 
of the crimes act of April 30, 1790, 1 Stat. at Large, 116, this 
averment would let in any legal evidence of the lawful power 
of the collector to administer the oath. 

The false swearing alleged in each indictment is the same, 
and the only question is, whether the indictment in the district 
court was so drawn as to preclude the United States from offer- 
ing evidence to prove that the defendant knowingly and wilfully 
swore falsely that the paper produced was the original agree- 
ment, and that three fourths of the crew were citizens, 

The argument is, that the former indictment, by its terms, 
limited the government to proof of false swearing in an oath re- 
quired to be taken by the act of July 29, 1813, 3 Stats. at Large, 
49; that this act does not require either the verity of the agree- 
ment with the crew, or the citizenship of three fourths of the 
crew, to be sworn to; and consequently, that neither of the 
perjuries charged could be proved under the former indictment. 

The 7th section of the act of 1813 is as follows: “ That 
the owner or owners of every fishing vessel of twenty tons and 
upwards, his or their agent or lawful representative, shall, pre- 
vious to receiving the allowance made by this act, produce to 
the collector, who is authorized to pay the same, the original 
agreement or agreements which may have been made with the 
fishermen employed on board such vessel, as is hereinbefore 
required, and also a certificate to be by him or them subscribed, 
thereon mentioning the particular days on which such ve -ssel 
sailed and returne a on the several voyages or fares she may 
have made in the preceding fishing season, to the truth of which 
he or they shall swear or affirm before the collector aforesaid,” 

It is argued that this requires an oath to the truth of the cer- 
tificate only, and not to the verity of the agreement. 

This depends upon the meaning of the relative pronoun 
“which.” Does it refer to and include both papers to be pro- 
duced to the collector, or only one of them? It may refer only 
to the one last mentioned, or to both. Grammatically it is 
capable of either construction. 

Considering the nature of the act, the objects which congress 
had in view, and the mischiefs to be guarded against, we are of 
opinion that it was intended to require an oath to the verity of 
both papers. 

This section of the law is not penal; it is directory merely. 
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It requires certain acts to be done in order to obtain an allow- 
ance of public money. The nature of the act, therefore, does 
not require a strict interpretation, rigidly confined to what is so 
clearly expressed as to admit of no doubt. It calls for such an 
interpretation as will guard the public treasury from fraud, so 
far as the language employed by congress, when fairly construed, 
is capable of doing so. 

The inducement to the payment of these bounties was, the 
public policy of training a body of native seamen, by an indus- 
trious pursuit of the cod fishery during a fixed portion of the 
year. ‘To accomplish this, it was deemed important that the 
seamen should participate directly in the profits of the voyage, 
in the manner pointed out by the act of June 19, 1813, 3 Stats. 
at Large, 2. And accordingly, the 8th section of the act in 
question provides that no vessel shall be entitled to bounty, 
unless an agreement should be made with the fishermen in con- 
formity with that act. The production of the agreement was 
therefore the production of a paper, as essential to the claim as 
the certificate of the times of the departure and return of the 
vessel; and the verity of the agreement is as essential to the 
justice and legality of the claim, and to the accomplishment of 
the ends designed by congress, as the verity of the certificate. 
It is apparent, also, that the former, as well as the latter, may 
be false, and that the collector has no better means of know!- 
edge of the truth or falsehood of the paper purporting to be the 
agreement, than he has of the truth or falsehood of the certifi- 
cate. ‘The mischiefs to be guarded against were therefore the 
same. 

The case, therefore, is one where the law requires two docu- 
ments to be produced to a public officer, to constitute a title to 
an allowance of public money. The verity of both is essential 
to the justice and legality of the claim. The officer has no 
means of testing the verity of either, except what is given by 
this law. Congress has considered it proper that an oath should 
be taken by the applicant. The question is, whether this se- 
curity of an oath was intended to be confined to one of the 
documents. ‘The language employed is capable of such a con- 
struction, but it is also capable of meaning that the security of 
an oath was to extend to both. In our judgment, the latter is 
to be deemed to have been intended by congress ; and we there- 
fore hold that so much of the first indictment as charged that an 
oath as to the agreement was required by the act of 1813, was 
correct in point of law. But this does not dispose of the whole 
question ; because there can be no pretence that the act of 1813 
required an oath to the fact that three fourths of the crew were 
citizens. In point of fact, there was no requirement on the sub- 
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ject of the citizenship of the crew when the act of 1813 was 
passed, nor until the act of March 1, 1817, (3 Stats. at Large, 
351;) and the argument on the part of the United States is, 
that as the former indictment was limited to an oath required 
to be taken by the act of 1813, the defendant could not be tried 
thereon for false swearing as to the citizenship of the crew. 
But we are of opinion that the former indictment was not thus 
limited. The particular allegation supposed to have that effect, 
is as follows :— 

“ Which said oath so taken by the said Nickerson, jr., was 
required to be taken by the owner or agent of said fishing vessel, 
under and by virtue of an act of congress of the United States 

America, approved July 29, 1813, and reénacted February 
9, 1816, and in a matter and proceeding then and there required 
by law, in order to obtain the allowance aforesaid for said fishing 
vessel, it being then and there material and required by the act 
aforesaid, and by force of the statutes of the said United States 
therein provided, in order to obtain said allowance of money, 
that the owner of said fishing vessel, or his agent or representa- 
tive, previous to receiving such allowance, should swear as afore- 
said to the truth of the aforesaid declarations.” 

The pleader here not only refers to the act of 1813, but also 
avers that the oath was taken, “ and in a matter and proceeding 
then and there required by law, in order to obtain the allowance 
aforesaid for said fishing vessel.” It is true, the whole allega- 
tion, if it is correctly copied in the record, is somewhat confused, 
but, according to any construction which we have been able to 
put upon it, it does not confine the requirement of the oath to 
the act of 1813 only. 

It was not necessary to aver in the indictment what act or 
acts of congress required the oath to be taken. The averment 
that it was taken by the owner or agent to obtain an allowance 
of bounty, and the description of the oath which was taken, 
and of its occasion, were the only matters of fact necessary to 
be alleged to show the materiality of the oath, and that it was 
an oath required bylaw. ‘The court was bound to take judicial 
notice of the requirements of all acts of congress respecting it. 
It was competent for the government, under these averments 
of facts, to rely on any.act of congress which required the oath 
to be taken, without referring to it. 

This was not a question respecting the authority of the col- 
lector to administer the oath. That, as has already been ob- 
served, was correctly averred in both indictments, pursuant to 
the actof 1790. And under that general averment of competent 
authority, any laws and any fact constituting that authority 
might have been shown. ‘The question here was, whether such 











212 SUPREME COURT. 





Henshaw v. Miller. 





an oath as is described in the indictment, being taken before a 
collector who had competent authority to administer it, for the 
purpose of obtaining an allowance of bounty money, was an 
oath which, if wilfully false, would subject the defendant to be 
punished as for perjury. And we do not think this question 
was so narrowed, by the passage above extracted from the 
former indictment, that evidence of an oath required or author- 
ized by any other act besides that of 1813 could not be given 
under that indictment; and we order it to be certified accord- 


ingly. 





* Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Massachusetts, and on the point or question on which the judges 
of the said circuit court were opposed in opinion, and which 
was certified to this court for its opinion, agreeably to the act of 
congress in such case made and provided, and was argued by 
counsel. On consideration whereof it is the opinion of this 
court that the special plea pleaded by the defendant is a good 
plea in bar to the indictment; whereupon, it is now here or- 
dered and adjudged by this court that it be so certified to the 
said circuit court. 





Joun Hensnaw, Puaintirr, v. Jonn R. Mituer, Executor or 
Cuartes E. MILuer, DECEASED. 


Where an action on the case was brought in Virginia, against a person to recover 
damages for fraudulently recommending a third party as worthy of credit, whereby 
loss was incurred; and after issue joined upon the plea of not guilty, the defendant 
died, the action did not survive against the executor, but abated. 

The Virginia laws and cases examined. 


Tus case came up from the circuit court of the United States 
for the eastern district of Virginia, on a certificate of division 
in opinion between the judges thereof. 

Henshaw was a citizen of Massachusetts, and brought an 
action on the case against Charles E. Miller, in his lifetime, for 
fraudulently recommending one Robinson as worthy of credit, 
in consequence of which the plaintiff had incurred considerable 
loss. After issue joined upon the plea of not guilty, Miller died, 
and on motion of the plaintiff a scire facias was issued for the 
purpose of reviving the suit against John R. Miller, his executor. 

Upon the return of the scire facias, the executor moved to 
quash it, when the judges were divided in opinion whether the 
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action survived against the executor, or abated; and the ques- 
tion was certified to this court. 


It was submitted, upon printed arguments, by Mr. Heath, for 
the plaintiff, and by Mr. Lyons and Mr. Stannard, for the 
defendant. 


Mr. Heath, for the plaintiff, made the following points : — 

For the plaintiff, Henshaw, it is insisted: That, under the law 
of Virginia, an action upon the case founded upon a tort by 
which the estate of the plaintiff was diminished or damaged, 
may be revived against the defendant’s personal representative. 
That in Virginia, if the form of the action be trespass, or tres- 
pass upon the case, and if the loss or damage be merely pecu- 
niary in its nature, and the remedy sought, being pecuniary, is 
entirely adequate, then the cause of action survives for or against 
the personal representative. 

For the common-law doctrine, as modified by the statute 4, 
Edward III. ch. 7; Hambly v. Trott, 1 Cow. 379; Wheatley 
v. Lane, 1 Saund. 216, a; 1 Wms. Ex’ors, 668. 

For the state of the law in Virginia on this point: See Ist 
vol. Rev. Code, 1819, 390, § 64; Supplement to Rev. Code, 
1819, 258, ch. 196; Monroe v. Webb’s Ex’ors, 4 Munford, 
73; Lee v. Cooke’s Ex’or, Gilmer, 331; Code of 1850, 544, 
§ 20. 

‘The common-law maxim, actio personalis moritur cum per- 
sona, unmodified by any statute, would undoubtedly apply to 
this case. But that rule was so manifestly unjust and unreason- 
able in its general application, that its operation has been con- 
stantly narrowed by statutory regulation, aided by liberal judicial 
construction in favor of right, until it is at this day almost 
reduced within bounds where reason and convenience would 
sutain it. 

It was first confined by judicial interpretation to actions ex 
delicto, where the action sounded merely in damages. It was 
afterwards still further restricted by the statute 4 Edward III. 
ch. 7, de bonis asportatis, which was extended by a wise and 
liberal construction to all cases supposed to come within the 
reason, though not within the words of the rule. So that this 
statute has been construed to extend to “ any injury to personal 
property, whereby it has been rendered less beneficial to the 
executor, whatever the form of the action may be.” Note (1) 
Wheatley v. Lane, 1 Saund. 217; 1 Wms. on Ex’ors, 668. 

Under this construction of that statute, in England, the case 
under consideration would survive to the executor. ‘That statute 
is not in force in Virginia, but the enactment contained 1 Rev. 
Code, 1819, § 64, 390, is founded upon it, and has been con- 
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strued in the same equitable manner, to effect justice, by the 
courts .of Virginia. ‘The case of Monroe v. Webb’s Ex’ors, 4 
Munf. 73, was an action upon the case against the clerk of a 
court, for indorsing credits on an execution, to the injury of 
the plaintiff. It is true that case went off on other grounds, but 
it was not questioned by the court that the action would lie 
against the executor; and the conclusion is irresistible, that it 
was admitted on all hands that the cause of action survived. 
So, pursuing the same equitable construction, in Lee v. Cooke’s 
Ex’or, Gilmer’s Virginia R. 331, it was held, that § 64, ch. 
104, 1 Rev. Code, 1819, is an extension of 4th Edw. IIL. ch. 7, 
de bonis asportatis, and that trespass for the mesne profits of 
land, recovered in ejectment against A., lies against his 
executor. 

These authorities show the spirit in which the court of Ap- 
peals of Virginia are disposed to construe that remedial statute: 
that it has been decided to give it an equitable construction, so 
as to extend it to cases coming within the mischief intended to 
be prevented. Such is the case at bar. And it is insisted, that 
as the law was before the Code of 1850, which rules this case, 
the case at bar would have survived against the executor of the 
defendant. But the course of legislation, as well as of judicial 
construction, has been constantly to narrow the application of 
this technical maxim, Actio personalis, &c., and the act of the 
Virginia Assembly, ch. 131, § 20, 544, Code 1850, cuts it up 
by the roots, in all actions in respect of property or estate, real 
and personal, wherever the action is for a pecuniary or property 
injury, as contradistinguished from a personal injury, which can 
never be adequately compensated in damages. ‘That enactment 
is as follows: “ An action of trespass, or trespass on the case, 
may be maintained by or against a personal representative, for 
the taking or carrying away any goods, or for the waste or de- 
struction of, or damage to, any estate of, by his decedent.” 
Code, 1850, 544, § 20. This act is founded upon, and is an 
extension of the English statute, 3 and 4 Wm. IV. ch. 42, § 2, 
which, among other things, enacts: “That an action of tres- 
pass, or trespass on the case, as the case may be, may be main- 
tained against the executor or administrator of any person 
deceased, for any wrong committed by him in his lifetime to 
another, in respect of his property, real or personal.” 

The case at bar is one where, by the wrongful act of the 
defendant, the plaintiff was damaged in his personal estate to 
the amount of $3,000. If he was entitled to compensation out 
of the estate of the defendant when alive, why is he not entitled 
to compensation out of the same estate in the hands of the 
defendant’s executor? What principle of reason, convenience, 
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or justice would be v iolate d by affording such a reme nedy ? The 
statute of Virginia just cited, ‘pk 1inly intended to afford such a 
remedy. ‘The case at bar comes within the ve ry letter of the 
statute. But even if the construction were doubtful, surely the 
court would adopt that view which so manifestly is essential to 
enable the court to do justice between these parties. The case 

United States v. Daniel, 6 How. 11, has no direct applica- 
tion; that being a question under the laws of North Carolina. 
But the reasoning of that decision is in furtherance of the view 
here taken. 

The following note of the argument for the defendant is 
taken from the brief of Mr. Stannard. 

On behalf of the defendant, the court is referred to 1 Wm. 
Saund. 217 (a), note (1), to show that in England, not only at 
common law, but even under the liberal construction given by 
their courts to statute 4 Edw. 3, ch. 7, such a case as the present 
would fall fully within the influence of the maxim Actio per- 
sonalis moritur cum persona; for it is there expressly laid down 
“that the statute of Edw. 3 does not extend to injuries done to 
the person or to the freehold of the testator, therefore an executor 
or administrator shall not have an action of assault and battery, 
false imprisonment, slander, deceit, diverting a watercourse, 
obstructing lights, cutting trees, and other actions of the like 
kind, for such causes of action shall die with the person.” And 
in the United States v. Daniel, 6 How. 13, this court expressly 
holds, that: “ No action where the plea must be that the tes- 
tator was not guilty, can lie at common law against the executor. 
Upon the face of the record the action arises ex delicto, and all 
private criminal injuries or wrongs, as well as all public crimes, 
are buried with the offender.” It will, it is supposed, scare ely 
be contended, in the face of these authorities, that this action 
survived against the executor at common law. 

Neither, it is submitted, is there any thing in the statute law 
of Virginia changing the rule of the common law in this 
respect. The only statutes in force, relating to this subject, at 
the institution of this suit, will be found in the Revised Code 
of 1819, vol. 1, 390, § 64, and the Supplement to Revised 
Code, 258, ch. 196; and these statutes continued in force till 
the revisal of 1849, when they were substituted in the present 
Code of Virginia, (which took effect on the 1st July, 1850,) 
by the 20th section of chapter 130. See Code of Va., 544, 
§ 20. 

The first of the above-cited statutes provides, that actions of 
trespass for goods taken or carried away in the lifetime of the 
testator or intestate, may be maintained against, as well as by 
executors, &c.; and in that respect it extends the provisions of the 
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statute of 4 Edw. III. which gives a remedy only to executors, and 
not against them. But, in other respects, its language is much 
less comprehensive than that of the English statute, as was re- 
marked by Judge Green, in the case of Thweatt v. Jones, 1 
Rand, 331, where he says that: “ Our statute, without any such 
title or general words as are found in the title and in the enact- 
ing clause of the English statute, gives the action of trespass 
for goods taken or carried away, and provides for that case only 
substantively, and not by way of example.” And therefore that 
eminent jurist doubted whether the statute in question was 
susceptible of the broad and liberal construction which had 
been given by the English courts to the statute of 4 Edw. IL 
It was probably to remove the doubt thus expressed by such 
high authority, that shortly after the report of the case Thweatt 
v. Jones, decided in 1823, namely, on 9th March, 1827, the 
second of the above-cited acts was passed. Supp’t R. C. 258, 
ch. 196. That statute provides: “ ‘That if any person shall 
commit a trespass, either by injuring or destroying the slaves 
or other personal property of another, &c., the action shall sur- 
vive,” and thus establishes by legislative enactment the same 
rule which prevailed in England, by judicial construction, under 
the common law, as modified the statute of 4 Edw. III. ch. 7. 
It certainly did not establish a more liberal rule, unless some 
distinction can be drawn between the words “ personal prop- 
erty” and “ personal estate.’ Under the statute law of Vir- 
ginia, then, as it stood at the institution of this suit, it is 
submitted that the case at bar falls fully within the influence 
of Lord Mansfield’s judgment, in Hambly v. Trott, Cow. 372, 
recognized and acted on by this court in United States v. 
Daniel, above cited. 

It only remains then to inquire whether the 20th section of 
the 130th chapter of the Code of Virginia, 544, § 20, which 
took effect pending this suit, has made any change in the law 
affecting the question under consideration, supposing for the 
present, for the sake of the argument, that that 20th section rules 
this case. A very slight examination of that section will, it is sub- 
mitted, be sufficient to show it was designed to have, and can 
have, no such effect, even in a case to which it is clearly applica- 
ble. It was compiled from the Virginia acts of 1819 and 1827, 
above cited; and the English statute of 3 and 4 Will. IV. ch. 42, 

2, (see Eng. Statutes at Large, vol. 13, p. 141,) and was de- 
signed to extend the remedies given to and against executors 
to cases of injury or damage to real as well as to personal 
estate, which former were not embraced either by 4 Edw. III. in 
England, or by the Virginia statute, as will appear from Harris 
v. Crenshaw, 3 Rand. 14, in which it was held that “ An action 
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of trespass quare clausum fregit, is not converted into an action 
de bonis asportatis, by an allegation in the declaration that the 
trees cut were carried away, and therefore the rule actio per- 
sonalis moritur cum persona applies to such an action.” But 
it was never designed by the 20th section of Code of 1850, to 
abolish all distinction between personal torts and injuries and 
damage to property or estate, whether real or personal, between 
actions ex delicto and actions ex contractu, or to provide that 
because, in some sense,a man may be said to be injured or 
damaged in his estate or means of livelihood by an assault and 
battery or by slanderous words spoken, therefore actions of 
assault and battery, or actions of slander, shall survive for or 
against an executor or administrator. Upon this point, also, it 
is submitted the case of the United States v. Daniel is a direct 
authority for the statute of North Carolina, relied upon to sus- 
tain the action in that case, 1 Rev. Stat. N. C. ch. 2, § 10, 
expressly provided, among other things, that “no action of tres- 
pass in the case, &c., brought to recover damages done to prop- 
erty, real or personal, should abate by death,” &c.; and yet this 
court held that the statute above cited did not affect the ques- 
tion presented and passed upon in that case. Neither, it is 
submitted, does the 20th section of 130th chapter of the Code 
of Virginia affect the question arising in this case, unless the 
term “estate,” used in the one statute, can be distinguished 
from the terms “ property, real or personal,” employed in the 
other. 

It will be insisted, therefore, on behalf of the defendant, that 
this court should certify to the circuit court that this action, in 
the form in which it is prosecuted, does not survive against the 
executor of the defendant. 


Mr. Justice DANIEL delivered the opinion of the court. 

This case is brought before this court upon a certificate of 
division in opinion between the judges of the circuit court of the 
United States for the eastern district of Virginia. 

The facts of this case, and the question of law arising thereon, 
upon which the judges were divided, are shown in the following 
statement : — 

John Henshaw, the plaintiff in the circuit court, instituted in 
that court an action on the case against Charles E. Miller, to 
recover of him damages for fraudulently recommending to the 
plaintiff, by letter, one Porter Robinson as a person worthy of 
confidence, and thereby inducing the plaintiff to make sale on 
credit to the said Robinson of a considerable amount of mer- 
chandise, when the defendant knew that Robinson was unwor- 
thy of credit, and intended fraudulently to deceive the plaintiff, 
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who, in fact, had been deceived by the recommendation given 
by the defendant to Robinson, and upon the faith thereof had 
made sales to him, the whole amount whereof had been lost. 
In this case, after issue joined upon the plea of not guilty, and 
after several attempts at a trial of the cause, rendered fruitless 
by disagreement amongst the jury, the defendant departed this 
life, and on the motion of the plaintiff a writ of scire facias was 
awarded him to revive the suit against John R. Miller, the exe- 
cutor of the original defendant. 

Upon the return of the scire facias executed, the executor 
moved the court to quash the process. ‘This motion was con- 
tinued until the May term of the court, 1853, when, upon the 
argument of the motion to quash the scire facias, the question 
occurred whether the action survived against the executor of 
the original defendant, or abated by the death of the latter; and 
opinions of the judges being opposed on this question, at the 
request of the counsel for the defendant it was ordered, that the 
division be certified to the supreme court at its next session. 

In considering the question presented by the certificate of 
division in the circuit court, we must adopt for our guidance the 
following principle, namely, that this question is to be deter- 
mined by the rule of the common law with respect to the revival 
of suits, except so far as that rule has been modified, either by 
restriction or enlargement, by the statutory provisions of the 
Virginia laws. 

To the principle just mentioned we are bound to adhere, for 
the following causes : — 

By an ordinance of the Virginia convention, passed on the 3d 
of July, 1776, it was declared: “ That the common law of Eng- 
land, all statutes or acts of parliament made in aid of the com- 
mon law prior to the fourth year of the reign of James I., and 
which are of a general nature and not local to that kingdom, 
together with the several acts of the general assembly of this 
colony now in force, so far as the same may consist with the 
several ordinances, declarations, and resolutions of the general 
convention, shall be the rule of decision, and shall be in full 
force until the same shall be altered by the legislative power of 
this colony.” 

At a subsequent period, namely, on the 27th of December, 
1792, the legislature of Virginia, by an act of that date, after 
reciting the ordinance above mentioned, declared and enacted 
as follows, namely: “ Sec. 2. That whereas the good people of 
this commonwealth may be ensnared by an ignorance of acts 
of parliament, which have never been published in any collec- 
tion of the laws, and it hath been thought advisable by the gen- 
eral assembly during their present session, specially to enact 
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such of the : said statutes as to them appear worthy of adoption, 
and do not already make a part of the public code of the laws 

of Virginia.” “Sec. 3. Be it therefore enacted by the general 
assembly of Virginia, that so much of the above-recited ordi- 
nance as relates to any statute or act of parliament shall be and 
the same is hereby repealed; and that no such statute or act of 
parliament shall have any force or authority within this com- 
monwealth.” ‘T'hese provisions are followed by savings with 
respect to rights arising under any of the above-mentioned stat- 
utes, and as to any crimes committed against them before this 
repeal, and also of the benefit of all writs, remedial or judicial, 

which might have been legally obtained or sued out of any 
court, or the clerk’s office of any court, of the commonwealth, 
prior to the commencement of the statute. 

These two enactments have been continued in force, and will 
be found to be reénacted in the revisal of 1819, vol. 1, chapters 
38 and 40. 

The statutes, therefore, of 4 Edw. III. ch. 7, or of 3 and 4 
Will. IV., or any other English statute as such, cannot govern 
this case, nor in anywise influence its decision, exce pt so far as 
by parity the courts of Virginia may have applied the inter- 
pretation of those statutes by the English courts to similar pro- 

visions, if such there be, in the laws of Vi irginia. 

The maxim of the common law is “ actto personalis moritur 
cum persona,” and as this maxim is recognized both in England 
and in Virginia, the interpretation of it in the former country 
becomes pertinent to its exposition or application here. In 
England it has been expounded to exclude all torts when the 
action is in form ex delicto, for the recovery of damages, and the 
plea not guilty. ‘That in case of injury to the person, whether 
by assault, battery, false imprisonment, slander, or otherwise, if 
either party who received or committed the injury die, no action 
can be supported either by or against the executors or other per- 
sonal representatives. 1 Saund. 217, n.1; 2 M. and Sel. 408. 
And so express and strict have been the applications of this 
maxim of the common law by the English judges, as to have 
established the rule, that for the breach of a promise to marry, 
although the action is in form ex contractu, yet the cause of ac- 
tion being in its nature personal, the executor of the party to 
whom the promise was made cannot sue. 

And again, that for the breach of the implied promise of an 
attorney to investigate the title to a freehold estate, the executor 
of the purchaser cannot sue without stating that the testator 
had sustained some actual damage. Vide 4 Moore, 532; 2 B. 
and B. 102, and 2 M. and Sel., before mentioned. This has 
been ruled even under the alleged relaxation of the common- 
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law maxim in virtue of the statutes of 4 Edw. III. cap. 7, and 3 
and 4 Will. LV. cap. 42. By the English courts it has been 
also ruled, that although the statutes which have conferred upon 
executors the right to maintain actions in certain cases arising 
ex delicto, do not limit that right to instances of a literal aspor- 
tation of the goods or assets, yet they confer the right of action 
upon the executor in instances solely of actual injury to personal 
property, whereby that property has been rendered less beneficial 
to the executor. 2 M. and Sel. 416. 

Let us see how far the common-law maxim has been modified 
in Virginia, either by express statutory language or by judicial 
construction. 

By the 35th section of chapter 128, vol. 1 of the Revised Code 
of 1819, it is provided: “'That where any personal action or 
suit in equity is now or shall be depending in any court of this 
Commonwealth, and either of the parties shall die before verdict 
rendered or final decree be had, such action or suit shall not 
abate, if the same were originally maintainable by or against 
an executor or administrator, but the plaintiff; or if he be dead, 
his executor or administrator, or the sheriff, sergeant, or other 
curator of the decedent’s estate, shall have a scire facias against 
the defendant; or if he be dead, against his executor, adminis- 
trator, sheriff, sergeant, or other curator of his estate, to show 
cause generally, why such action or suit shall not be proceeded 
in to a final judgment or decree.” 

This section of the statute provides merely against the abate- 
ment of actions at law or of suits in equity by the death of 
parties, as a matter of course, but it gives no further description 
of actions or suits than by reference to such designation of them 
and their capacity for revival as may be deducible either from 
the common law or by some statutory regulation. 

By the 64th section of chapter 104, vol. 1, 390, of the same 
code, it is declared: “ That actions of trespass may be main- 
tained by or against executors or administrators, for any goods 
taken or carried away in the lifetime of the testator or intestate, 
and that the damages recovered shall be in the one case for the 
benefit of the estate, and in the other out of the assets.” 

This provision of the Virginia statute, in so far as it author- 
izes an action against the personal representative as well as in 
his favor, is unquestionably an extension of the statute of Edward 
III, which confers the right of action upon the executor or ad- 
ministrator, but does not authorize an action against him. But, 
although the former statute is certainly an extension of the latter, 
with respect to the parties for or against whom the right of 
action is given, it has been doubted, and upon very high au- 
thority upon the point, whether with respect to the class of 
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subjects to which the right of action is authorized, the statute 
of Virginia does not operate a material restriction upon the pro- 
vision of the English statute. ‘The statute of Edward III. is 
thus entitled: “ Executors shall have an action of trespass for 
a wrong done to the testator,” and reciting “that in times past 
executors have not had actions for a trespass done to their tes- 
tators, as of goods and chattels carried away in their life, and 
so such trespasses have hitherto remained unpunished.” It is 
enacted, that the executors in such cases shall have an action 
against the trespassers, and recover their damages in like manner 
as they whose executors they be should have had if they were 
in life.” 

In the interpretation of this statute, the courts in England 
have ruled, that the right conferred on the executor to maintain 
trespass for a wrong done to the testator, must, with reference 
to the language of the times when the statute was passed, 
signify any wrong ; and that the instance put, namely: “ as of the 
goods and chattels of the same testators carried aw ay in their 
life, ” was put in the statute only as an instance or illustration, 
and by way of limiting the right to injuries to personal property, 
and not as restrictive to the single or particular form of injury ; 
and that the statute must be construed to extend to every de- 
scription of injury to personal property by which it has been 
rendered less beneficial to the executor, so that the executor may 
support trespass or trover, case for a false return to final process, 
and case or debt for an escape. Ld. Raym. 973. 

The provision of the statute of Virginia by which the right of 
action by or against the personal re presentativ e as to torts is con- 
ferred, is introduced by no preamble or declaration by which 
any object or purpose beyond its literal terms may be implied. 
It is a simple section of the statute concerning wills, intestacy, 
and distribution, and clearly defines the single instance in which 
trespass may be maintained by the personal representative ; the 
instance of “ goods taken or carried away in the lifetime of the 
testator or intestate ;” no other species of trespass or wrong is 
enumerated or alluded to. Vide 1 Rev. Co. of 1819, § 64, 390. 

In reference to this section, and in comparing it with the 
statute 4 Edw. IIL, it has been remarked by Green, Justice, in the 
supreme court of Virginia, that in the construction of the latter 
statute, “it has been decided that the word trespass, as it was 
then understood, embraced all cases of tort; that the word 
wrong in the title is general, and that the words ‘as of the goods,’ 
&c., were inserted only by way of example, so as to confine the 
remedy to cases in which the wrong affected the goods and 
chattels. But our statute, without any such title or general 


words as are found in the title and in the enacting clause of 
19* 








SUPREME COURT. 








Henshaw v. Miller. 





the English statute, gives the action of trespass for goods taken 
and carried away, and provides for that case only substantively, 
and not by way of example. Vide Thweatt’s Administrator v. 
Jones’s Administrator, 1 Randolph, 331.” 

But this 64th section would seem to have received a more ex- 
plicit and definitive interpretation by the decision of the supreme 
court of Virginia in the case of Harris v. Crenshaw, reported 
in the 3d of Randolph, 14. That was an action of trespass 
quare clausum fregit, in which there was a verdict and judgment 
in favor of the defendant who died, and whose representative 
was made a party by consent. The case was carried by appeal 
as is the practice in Virginia, at law as well as in equity, to 
the supreme court by the plaintiff, upon exceptions taken to 
instructions from the judge at nisi prius. In delivering the 
opinion of the court, Tucker, President, says: “ This is nothing 
more than an ordinary action of trespass quare clausum fregit. The 
allegation that the trees were cut and carried away, is always 
inserted in the declaration when it is intended to be proved. It did 
not convert the action into an action of trespass de bonis asportatis, 
and take it out of the rule actio personalis, fc. If the defendant had 
died before verdict, the writ would have abated, and the plaintiff 
would have been deprived of damages if he had sustained any. 
But there being a verdict and judgment against him, by which 
he may be hereafter affected in some other controv ersy respect- 
ing the premises, he has a right to reverse that judgment if he 
can, and was entitled to a scire facias against the personal 
representative of the appellee.” ‘Then in commenting upon the 
exceptions to the instructions from the judge at nist prius, the 
court proceeds thus: “The second instruction of the judge 
was therefore erroneous, and the judgment is to be reversed and 
the verdict set aside; and as by the death of the appellee the 
appeal abated here, and there can be no prosecution of the suit 
in the court below, it. coming within the rule before stated, that 
is to say, the rule of the common law, actio personalis, &c., it is 
to be abated here, and the proceedings certified to the court 
below.” 

By this decision of the supreme court of Virginia, the follow- 
ing positions must be taken as having been affirmed :— 

1. 'That by the rule of the common law the right of action 
founded upon torts of any and every description terminated with 
the life of either participant in such tort. That this maxim or 
rule of the common law governed all causes of action arising 
ex delicto in Virginia, except so far as it may have been modi- 
fied by statute. 

. That the provision of the statute of Virginia, authorizing 
ee. for or against executors and administrators, for torts 
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done or suffered by those whom they represent, limits those 
actions to instances which are essentially or rather directly cases 
of trespass de bonis asportatis, and cannot be made to embrace 
ordinary cases of trespass quare clausum fregit, or cases of tort 
generally, by attempting to connect with them as an incident the 
asportation of goods and chattels; much less can it be made 
to cover an indirect or consequential injury to the welfare or 
prosperity of a testator or intestate resulting from a fraud prac- 
tised upon him. 

There is one case from the supreme court of Virginia, cited 
by plaintiff, and relied on to sustain the right of action in the 
executor. It is the case of Lee v. Cooke’s Executor, reported 
in Gilmer, 331. This was an action for mesne profits of land 
which had been recovered in ejectment. After issue made up 
in the cause, the defendant died. At a subsequent term of the 
court the executors appeared by attorney, and the cause was 
continued. At the term next ensuing, the cause was directed to 
be struck off the docket, the court thinking that the action 
abated by the death of the defendant. 

This decision was reversed by the supreme court, the latter 
tribunal being of the opinion that the case was within the equity 
of the 64th section of the Virginia statute, cap. 104, 1 Rev. Co. 
390, and that the action, so far at least as regarded the mesne 
profits, did not die with the testator. The case is very succinctly 
given in the report, and is accompanied with no argument show- 
ing explicitly the grounds on which it was contested. It may 
have been regarded by the supreme court as resting upon an 
implied obligation or assumption to pay or account for profits 
ascertained by the judgment in ejectment to belong to the 
plaintiff, and therefore, as partaking essentially of the character 
of a contract. Or, if in any sense the right of action could be 
understood as arising from the asportation by the defendant, it 
must be by such an acceptation of the phrase as will apply it to 
the mesne profits specifically, as being personal property belong- 
ing to the plaintifl, and actually injured by the testator of the 
defendant in his lifetime. If more than this is sought to be 
deduced from the case of Lee v. Cooke’s Executor, the attempt 
would bring the case in conflict with that of Harris v. Crenshaw, 
and with the opinion of Green, Justice, in the case of Thweatt’s 
Administrator v. Jones’s Administrator, both more recent in point 
of time, as well as more explicit in their interpretation alike of 
the English statute and that of Virginia. 

In cases analogous to the one before us, or which rather must 
be viewed as identical in their essential features, the principles 
hereinbefore deduced from the laws and decisions of Virginia 
have been directly affirmed. Thus, in the case of Coker v. 
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Crozier, in the 5th vol. of Alabama Rep. 369, it was ruled, that 
in an action on the case for a fraud committed in the exchange 
of horses, upon the death of the defendant the suit could not be 
revived against his personal representative, the rule of the com- 
mon law forbidding such revival, and there being no statute of 
the State to authorize it. 

The case of Read et al. v. Hatch, from the 19th vol. of Picker- 
ing’s Rep. 47, bears a still stronger resemblance to the case 
before us than does that just cited from the supreme court of 
Alabama. So exact, indeed, is this resemblance, that it might 
with justice be said, of the case of Read v. Hatch, in comparison 
with this under our consideration, mutato nomine historia nar- 
ratur de te. ‘The former was an action for fraudulently recom- 
mending a trader as in good credit, by means whereof the plain- 
tiff was induced to sell him goods on credit, and thereby sus- 
tained damage. ‘This action was founded on the 7th section of 
the 93d chapter of the Revised Statutes of Massachusetts, which 
provides that actions of trespass and trespass on the case for 
damage done to real or personal estate shall survive. Pending the 
suit the defendant died, and the plaintiff moved to cite in his ad- 
ministrator. Shaw, Chief Justice, said, in pronouncing the judg- 
ment of the court: “'The question whether the plaintiffs can 
cite in an administrator, and proceed with their action, depends 
on Revised Stats. ch. 93, § 7. It is contended that a false repre- 
sentation, by which one is induced to part with his property by 
a sale on credit to an insolvent person, by means of which he is 
in danger of losing it, is a damage done to him in respect to 
his personal property. But we are of opinion that this would 
be a forced construction. If this were the true construction, 
then every injury by which one should be subjected to pecuniary 
loss would, directly or indirectly, be a damage to his personal 
property. But we are of opinion that it must have a more 
limited construction, and be confined to damage done to some 
specific personal estate of which one may be the owner. A 
mere fraud or cheat by which one sustains a pecuniary loss, 
cannot be regarded as a damage to personal estate. The action 
is abated at common law, and, not surviving by force of the 
statute, must be deemed to stand abated.” 

Upon full consideration of the statutes of Virginia, and of the 
interpretation placed by the courts of that State upon those 
statutes, and of every analogy which can be applied from similar 
provisions elsewhere, we are of the opinion, that in the circuit 
court this action did not survive the death of the defendant, 
but abated upon the occurrence of that event; and we order it 
to be certified accordingly to the circuit court, in reply to the 
certificate of division. 
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Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the eastern dis- 
trict of Virginia, and on the point or question on which the 
judges of the said circuit court were opposed in opinion, and 
which was certified to this court for its opinion agreeably to the 
act of congress in such case made and provided, and was argued 
by counsel. On consideration whereof it is the opinion of this 
court that this action did not survive against the executor of the 
defendant, and that it did abate by the defendant’s death. 
Whereupon, it is now here ordered and adjudged by this court 
that it be so certified to the said circuit court. 


Tue Unirep Srates, ez relatione Beverty Tucker, PLatIn- 
b] b] 
TIFF IN ERROR, v. A. G. SeEAMAN, SUPERINTENDENT OF Pus- 
Lic PRINTING. 


By the act of congress passed on the 26th of August, 1852, ch. 91, it was made the 
duty of the superintendent of public printing to receive all matter ordered by con- 
gress to be printed, and to deliver it to the public printer or printers. 

In 1854, Beverly Tucker was printer to the senate, and O. A. P. Nicholson, printer 
to the house of representatives. 

The act further provided, that when any document should be ordered to be printed 
by both houses of congress, the entire printing of such document should be done 
by the printer of that house which first ordered the printing. 

In January, 1854, the commissioner of patents communicated to the senate that 
portion of his Annual Report for 1853, which related to arts and manufactures ; 
and on the ensuing day the same communication was made to the house of repre- 
sentatives. Each house having ordered it to be printed, the printing was assigned 
to Mr. Tucker. 

In March, 1854, the agricultural portion of the report was sent to both houses, and 
both of them, on the same day, ordered it to be printed. In actual priority of time, 
the order of the house was passed first. The printing of it was given to Mr. Nich- 
olson. 

A writ of mandamus will not lie from the circuit court of the United States, com- 
manding the superintendent to deliver the printing to Mr. Tucker. 

Whether the two portions of the report constituted one document, and which house 
passed the order first, were questions requiring the exercise of judgment and dis- 
cretion in the public officer, who had something more than a mere ministerial duty 
to perform. 

The cases upon this point examined. 


Tis case was brought up, by writ of error, from the circuit 
court of the United States for the District of Columbia, holden 
in and for Washington county. 

The question was, whether the Report of the Commissioner 
of Patents relating to arts and manufactures and also to agri- 
culture, which was divided into the two branches, and made to 
congress at different times, was, or was not, one document, and 
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whether the delivery of it ‘to the public printer of one or r the 
other house of congress was, or was not, a mere ministerial 
duty. 

The facts are stated in the opinion of the court. 


It was argued by Mr. Chilton and Mr. Johnson, for the plain- 
tiff in error, and by Mr. Cushing, (attorney-general,) for the 
defendant. ® 


The counsel for the plaintiff in error made the following 
points : — 

The judgment of the court below, refusing the relief asked, 
found on pages seven to eight of the record, shows the grounds 
upon which said court rested its judgment in the premises. 

The existence or non-existence of the facts upon which, when 
applied to an act of congress, the petitioner insisted he was 
entitled to the relief he prayed for, the court below, it will be 
seen by their judgment, declined to consider or decide. For 
the purposes of this case, we insist that the facts alleged in the 
petition must be held to have existed. 

The sole question, then, for this court to decide is, whether 
or not the court below erred in refusing the relief asked, upon 
the ground that said court had no jurisdiction of the case stated 
in the petition, or, in other words, that said petition was demur- 
rable. We suppose that if any well-founded objection to the 
grant of the relief prayed for was to be found upon the face of 
the petition, although different from those stated in the judg- 
ment, which seem, one of them, to have governed the judgment 
of both judges, and the other to have weighed only with one 
| of them, still, the judgment of the court below would be held 

) valid. 

In this view, the whole business of this court, we submit, will 
be to interpret the act of the 26th August, 1852, ch. 91, referred 
to in the judgment, and ascertain whether or not, by that act, the 
appellee, as superintendent of public printing, was or was not, 
in the matter complained of, a ministerial executive officer, 
within the meaning of the definition of such officer to be found 
in the opinion of the court, at the present term, in Goodrich’s 
case, 

We treat Goodrich’s case as having definitively settled the 
law, so far as the facts of any case shall be found to bring it with- 
in the scope of the principles therein declared. And if, in the 
judgment of this court, the present case shows the appellee to 
have been invested with official discretion in the matter com- 
plained of, then the appellant is not entitled to relief. 

We insist that the seventh section of the act of congress 
aforesaid gives to the printer of that house of congress in which 
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a document is first ordered to be printed, the absolute title to 
print all the copies ordered by both houses, without reservation, 
or subject in any manner to the decision or discretion of any 
one. 

Next, that such absolute and unreserved right is not re- 
strained, modified, or affected, by any other section of that act, 
or of any act of congress. 

Next, that there is nothing to be found in the portion of said 
act creating the office held by appellee, nor in any portion or 
portions of said act conferring and defining the powers, duties, 
liabilities, or responsibilities of said officer, any language quali- 
fying, restraining, or subjecting to the judgment of said officer, 
directly or indirectly, to any extent, the right secured to the 
printer by the said 7th section. 

Next, that there is no word in the portion of said act pro- 
viding for a joint-committee of printing and subjecting said 
superintendent to the duty of reporting to said committee or to 
the control of said committee, as specified in the act, which, by 
any fair construction, can affect, limit, restrain, or submit to 
the judgment of said superintendent, or to that of the said 
committee, the right secured to the printer by the said 7th 
section. 

We submit, finally, that the question, which of two houses 
of congress first orders a document to be printed, is a question 
of fact which could not by possibility require judicial discretion 
in its determination. It is a question of fact to be determined 
only by an inspection of the journals (records) of the houses of 
congress; and we submit, the question of identity of docu- 
ments is susceptible of as little difficulty in determining it as 
the question of the time of the order to print; that congress, so 
considering, failed wholly by said act to vest any such discre- 
tion in any one. 


The first point made by Mr. Cushing, for the defendant, was, 
that the circuit court had not the power to grant the mandamus 
asked for, either by statute or the common law. 

The duties devolved upon Seaman are not those of a 
mere ministerial character: and, therefore, the circuit court had 
no authority to direct in sclation to them. 

If we concede that the circuit court can order the perform- 
ance of a mere ministerial duty, the omission complained of 
in this case was not of a ministerial character. Seaman was 
appointed enperinhonsens of public printing under the 2d section 
* the act of August, 1852, (ch. 91,) and his duties are prescribed 

y the 3d. 


(Then followed a recital of the act.) 
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By the 7th section, it will be seen that, when a document is 
ordered to be printed by both houses, the entire printing is to 
be done by the printer of that house which first ordered it. By 
the 3d, he is to keep an account of the orders received from 
each house, to deliver out the printing, in conformity therewith, 
to the proper public printer, and to issue his certificate for the 
amount due for such printing. These provisions devolve upon 
him the duty of determining: 1. Which house actually first 
ordered the printing of a particular document; and, 2. What 
was included in the document itself, by the terms of the order 
for printing. These duties involved considering and determin- 
ing facts, and the construction of written orders. In the dis- 
charge of these functions, Seaman determined that the printing 
of the document in question was first ordered by the house of 
representatives, and that the previous order, by the senate, did 
not include this document, which was not then before either 
house. He decided that the senate order was confined to what 
was before the senate when it was made, and could not include 
those not sent to that body, and which might not even have 
been prepared. A decision upon such questions is not review- 
able in, nor subject to the control of, the circuit court. Decatur 
v. Paulding, 14 Pet. 497; Brashear v. Mason, 6 How. 92; 
Goodrich v. Guthrie, Dec. Term, 1854; McElrath v. McIntosh, 
1 Law Rep. N. 8. 399; Worthington v. Bicknell, 1 Bland. Ch. 
R. 186; Pascault v. The Commissioners of Baltimore, Ib. 584 ; 
Bardley v. Lloyd, 1 Harris and McH. 27; Runkle v. Winemiller, 
6 Ib. 429; Ellicott v. The Levy Court, H. and J. 184; Williams 
v. Cadman, 1 G. and Q. 559. 

3. Where the superintendent is not clothed with power to 
determine questions concerning the printing ordered by the two 
houses of congress, the duty of deciding them necessarily rests 
with congress itself, and not with the judiciary. 

The 12th section of the act of 1852 makes provision, by 
which the joint committee on printing is clothed with full 
power to determine, in relation to disputes between the super- 
intendent and the public printers. If the power thus conferred 
upon the joint committee is not broad enough to reach this 
case, then, from necessity, its decision must rest with one or 
both houses of congress. They are fully competent to deter- 
mine their wants, and the construction and extent of their 
orders, and how they require them to be executed, and by 
whom. If a mandamus can issue in the present case, it may 
lead to most ruinous consequences. If the document in ques- 
tion has been printed under the house order, it may, if the man- 
damus issues, be reprinted under the senate order, and thus 
double the number of copies ordered, as well as the expense, 
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contrary to law, and the intention and orders of the two houses. 
The writ of injunction is of a more comprehensive character, 
issuing from the equity side of this same circuit court, forbid- 
ding certain acts to be done. If a mandamus will lie, which, 
in effect, orders printing to be done, an injunction may also be 
granted to prohibit printing. In that case, if the superintend- 
ent should refuse to deliver a document to the senate printer, 
the latter might enjoin against delivery to the house printer, 
and thus congress would fail in its printing altogether. A con- 
troversy between the public printers might thus, by the use of 
the mandamus and injunction, retard, if not defeat, legisla- 
tion. A like controversy might wholly prevent the publication 
of the laws. It is respectfully submitted, that the matters in- 
volved in the present controversy pertain exclusively to the 
legislative department, and that the judiciary have no authority 
over them. 


Mr. Chief. Justice TANEY delivered the opinion of the court. 

The defendant in error, at the times hereinafter mentioned, 
was, and still is, superintendent of public printing of the two 
houses of congress ; and the relator printer to the senate, and 
Q. A. P. Nicholson printer to the house of representatives. 

By the act of August 26, 1852, it is made the duty of the 
superintendent to receive, from the secretary of the senate and 
the clerk of the house of representatives, all matter ordered by 
congress to be printed, and to deliver it to the public printer or 
printers. And the 12th section provides, that when any docu- 
ment shall be ordered to be printed by both houses of congress, 
the entire printing of such document shall be done by the printer 
of that house which first ordered the printing. 

On the 31st of January, 1854, the commissioner of patents 
communicated to the senate that portion of his annual report 
for 1853 which relates to arts and manpfactures, which that 
body, on the same day, ordered to be printed ; and, on the fol- 
lowing day, it was communicated to the house of representa- 
tives, who passed a similar order. This communication was 
delivered by the superintendent to the relator. 

On the 20th of March, 1854, the commissioner communi- 
cated to both houses the agricultural portion of his report, 
which each house, on the same day, ordered to be printed; the 
order of the house of representatives being, it is admitted, first 
made. 

The relator claimed, that the report of the commissioner of 
patents was but one document, within the meaning of the act 
of congress above referred to, and that, by virtue of the order 
of the senate of the 31st of January, 1854, he was entitled to 
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the printing of the agricultural ‘portion of the report, although 
the printing of this part was first ordered by the house of repre- 
sentatives. ‘The superintendent, however, refused to deliver it ; 
and the relator thereupon applied to the circuit court for the 
District of Columbia for a mandamus, to compel the delivery. 
That court was of opinion that it had not jurisdiction of the 
ease, and refused the mandamus; and this writ of error is 
brought by the relator. 

The power of the circuit court of this district to issue writs 
of mandamus to an officer of the government in Washington, 
has frequently been the subject of discussion in this court. It 
was before the court in Kendall v. Stokes, 12 Pet. 524; in De- 
catur v. Paulding, 14 Ib. 497; in Brashear v. Mason, 6 How. 
92; and again, in Goodrich v. Guthrie, at the present term. 
‘The rule to be gathered from all of these cases is too well settled 
to need further discussion. It cannot issue in a case where dis- 
cretion and judgment are to be exercised by the officer; and it 


~€an be granted only where the act required to be done is 


merely ministerial, and the relator without any other adequate 
remedy. 

Now, it is evident that this case is not one in which the 
superintendent had nothing to do but obey the order of a supe- 
rior authority. He had inquiries to make, before he could exe- 
cute the authority he possessed. He must examine evidence ; 
that is to say, he must ascertain in which house the order to 
print was first passed. He may, it is true, generally obtain this 
from the journals of the two houses, but yet he must examine 
them, and compare the dates of the orders ; and, in this partic- 
ular case, it may even have been necessary to take oral testi- 
mony, before he could determine the fact of priority, as the 
order was passed in each house on the same day. And, after 
he had made up his mind upon this fact, it was still necessary 
to examine into the usages and practice of congress, in mark- 
ing a communication in their proceedings as a document ; and 
to make up his mind whether separate communications upon 
the same subject, or on different subjects from the same office, 
when made at different times, were, according to the usages 
and practice of congress, described as one document, or differ- 
ent documents, in eran, and publishing their proceedings. 
He was obliged, therefore, to examine evidence, and form his 
judgment before he acted ; and, whenever that is to be done, it 
is not a case for a mandamus. 

Nor is there any reason of public policy or individual right, 
which requires that this remedy should be extended bey ond its 
legitimate bounds, in order to embrace cases of this description ; 
for it would embarrass the operations of the legislative and exec- 
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utive departments of the government, if the court of this dis- 
trict was authorized to interfere, by this summary process, in 
controversies between officers, in their respective employments, 
whenever differences of opinion as to their respective rights 
may arise. If these differences cannot be adjusted by the au- 
thorities under which they are acting, an ordinary action at law 
would be an adequate remedy for any injury sustained. 

It seems to be supposed that the case of Kendall v. Stokes 
justified this application; but it is altogether unlike it. The 
award of the solicitor of the treasury, in that case, was an ofli- 
cial act; he was the officer appointed by act of congress to 
settle that account, and determine the amount of credit to 
which Stokes was entitled, if to any; and all that the post- 
master-general was required to do was, to enter it in the books 
of the department, when reported to him by the solicitor of the 
treasury. He was merely to record it. His duty, under that 
act of congress, was like that of a clerk of a court, who is 
required to record its proceedings; or, of an officer appointed 
by law to record deeds, which a party has a right by law to 
place on record ; or of the register of the treasury of the United 
States, to record accounts transmitted to him by the proper 
accounting officers, to be recorded. ‘The duty, in such cases, 
is merely ministerial ; as much so as that of a sheriff or marshal 
to execute the process of a court. 

This was the point decided in Kendall v. Stokes, and the 
subsequent cases have all been decided upon the same princi- 
ples. ‘They are in no degree in conflict with it; on the con- 
trary, they have followed it. 

But the case before us, for the reasons above stated, is unlike 
that of Kendall v. Stokes, and the circuit court were right in 
refusing the mandamus. The judgment must, therefore, be 
affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of 
Columbia, holden in and for the county of Washington, and 
was argued by counsel. On consideration whereof it is now 
here ordered and adjudged by this court that the judgment of 
the said circuit court in this cause be and the same is hereby 
affirmed with costs. 





SUPREME COURT. 





McBlair v. Gibbes et al. 





Cuartes H. McBuarr, Apministrator or Lype Goopwin, 
DECEASED, v. Rospert M. Gisspes anp Cuarues OLIVER, 
Executors or Ropert OLIVER, DECEASED. 


In 1816 an association, called the Baltimore Company, was organized in Baltimore 
for the purpose of furnishing advances and supplies in fitting out a military expe- 
dition under General Mina, against Mexico, then a part of the dominions of the 
King of Spain. See 11 How. 529, and 12 Ib. 111; 14 Ib. 610. 

An assignment of a share in this company, made in 1829 to a bond fide purchaser for 
a valuable consideration, was valid. 

Although the transaction was illegal in 1816, and had not changed its character in 
1829, yet the assignment was not tainted with any illegality. The claim against 
Mexico, as being one of the efforts to establish her independence of Spain, rested 
entirely upon her sense of honor in acknowledging the obligation after her inde- 
yendence was achieved; but after the debt was admitted, the bond jide assignee 
nies substituted to all the rights of the original shareholder. 

The cases examined, showing how far a bond fide assignee of an illegal contract can 
claim and enforce his contract of assignment. 

An assignment of “all my undivided ninth part, right, title, and interest, of every 
kind whatever, in the claim,” carried with it an assignment of a claim to commis- 
sions as well as the share itself. 

Moreover, the original holder, or his representatives, would be estopped from claiming 
the proceeds, after they had been received by his bond fide assignee. 


Ts was an appeal from the circuit court of the United States 
for the district of Maryland, sitting as a court of equity. 

The controversy related to a share in the Mexican Company, 
which was held by Goodwin, and also to a claim on his behalf, 
to a commission of five per centum upon the proceeds in virtue 
of his agency, and under an agreement with the company. 

The nature of this case has already been explained in the 
preceding volumes of these reports, and is again touched upon 
in the opinion of the court in the present case. The reader is 
referred to 11 How. 529; 12 Ib. 111; and 14 Ib. 610. 

The bill was originally filed by McBlair, in a state court, but 
was removed into the circuit court of the United States, by 
Gibbes and Oliver, who stated themselves to be citizens of the 
State of New York. 

On the 13th of March, 1852, McBlair took out letters of 
administration upon the estate of Lyde Goodwin, from the 
orphans’ court of Baltimore city ;-and filed his bill to recover 
from the executors of Oliver, the proceeds of Goodwin’s share 
in the company, and also his commission of five per centum. 
The claim rested upon the allegation that all the assignments 
which Goodwin had made to Oliver were void, as was also the 
purchase by Oliver, of Goodwin’s interest from his trustee in 
insolvency. If these were void, the proceeds of the share would 
of course belong to Goodwin’s personal representatives. 

On the 3d of December, 1853, the circuit court dismissed the 
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bill with costs, w whe reupon . the complainant appealed to this 
court. 


It was argued by Mr. Davis and Mr. Robert N. Martin, for 
the appellant, and by Mr. Campbell and Mr. Johnson, for the 
appellees. Only those points of the argument will be noted, 
upon which the opinion of the court rested, viz: the validity 
or invalidity of the assignments to Oliver. 


‘The counsel for the appellant contended that the assignment 
from Goodwin to Oliver, made in 1829, was void, because : — 

It must be considered as settled by this court — 

1. That the purposes and dealings of the Mexican Company, 
were illegal, and by the laws of the United States, not less than 
those of Maryland, void. 

2. That till some change was wrought the claim of the com- 
pany was not assignable, but that any assignment was void. 

3. That no such change as made the claim either valid or 
assignable, was wrought by any act prior to the treaty of 1839. 

4. That neither the treaty nor the award operated retroactively 
to make valid prior acts. ‘Therefore the assignments are void, 
and nothing passed by them. Gill v. Oliver, 11 How. 529; 
Williams v. Oliver, 12 Ib. 111; Deacon v. Oliver, 14 Ib. 610; 
Kennet v. Chambers, 14 Ib. 38, 49, 51,52. The assignment of 
1829 was not binding on Goodwin, bec cause there is no proof 
of the release of the debt on the books of Oliver. 


Upon this branch of the case, the counsel for the appellee 
contended, as a 5th point : — 

5. But conceding, for argument sake, that the appellant may 
urge without impediment the ille gal act of him whom he rep- 
resents, on what ground does ‘he assail the assignment of 
Goodwin of 1829? 

That the claim was not validated till 1839, if true, will not 
avail him, because equity will not permit an assignor to defeat 
his own assignment by procuring a good title subsequently for 
his own benefit, but will hold such subsequent acquisition to 
enure to the assignee’s benefit. 

2 Smith’s Lending Cases, 464; 1 McLean, 384; 2 Story. 
630; 11 How. 325; 3 Story, 175; 2 Serg. and Rawle, 507; 2 
Barr, 325. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the circuit court of the 
United States for the district of Maryland. 

The bill was filed by the administrator of Lyde Goodwin 
against the executors of Robert Oliver, to recover the proceeds 


of a share in an association called the Baltimore Company, 
20* 
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which had a claim against the Mexican government, that was 
allowed under the convention of 1839, “for the adjustment of 
claims of citizens of the United States against the Mexican 
Republic.” The claim of the company was founded on a con- 
tract with General Mina, in 1816, for advances and supplies in 
fitting out a military expedition against the dominions of the 
King of Spain. The bill also sought to recover a commission 
of five per centam, which the members of the company had 
agreed to give to Goodwin, for his services as agent in solicit- 
ing the claim against Mexico. The share and commissions, as 
charged, amount to $67,337.15. 

The executors of Oliver set up a right to retain the fund for 
the benefit of the estate, under and by virtue of a purchase of 
Goodwin’s share in this company, and also of his right to the 
commissions, by their testator, in 1829. The purchase and 
transfer took place the 30th May, in that year, for a good and 
valuable consideration. 

A question was made on the argument, whether or not the 
assignment of Goodwin was sufficiently comprehensive to in- 
clude a right to the commissions as well as to the proceeds of 
the share. We are satisfied that it is. The language is very 
broad: “ All my undivided ninth part, right, title, and interest, 
of every kind whatever, in the claim on the government of Mex- 
ico,” &e. And again: “ The object and intention of this agree- 
ment is to make a full and complete transfer to the said 
Robert Oliver, of all my right, title, and interest aforesaid,” &c. 
The commissions were dependent upon the allowance of the 
claims of the company against Mexico, and, of course, an inter- 
est intimately connected with them; without the allowance of 
the one, the other would be valueless. 

The understanding of Goodwin himself, of the intention and 
effect of the assignment, accords with this view, as derived from 
his deposition taken in behalf of the claims of the company, and 
used before the board of commissioners; and also from his testi- 
mony in the proceedings before the Baltimore county court, for 
the distribution of the fund among the several claimants. 

This share of Lyde Goodwin in the company, and his com- 
missions, have heretofore been the subject of consideration in 
this court. The case is reported in 11 How. 529. George M. 
Gill, the permanent trustee of Goodwin, who had taken the 
benefit of the insolvent laws of Maryland in 1817, claimed this 
fund before the Baltimore county court as part of the estate of 
the insolvent, against the right and title of the executors of Oli- 
ver, claiming under this assignment of 1829. ‘The Baltimore 
county court held that the fund passed by the insolvent assign- 
ment of 1817,to Gill, the permanent trustee. The case was 
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taken to the court of appeals of Maryland, where the decree was 
reversed, and the fund distributed to Oliver’s executors, the ap- 
pellate court holding that the contract of the company with 
General Mina was made in violation of the neutrality act of 
the United States of 1794, and, being thus founded upon an 
illegal transaction, constituted no part of the property or estate 
of the insolvent within the meaning of the Maryland insolvent 
laws. Gill brought the case to this court under the 25th section 
of the judiciary act, for the purpose of revising that decision ; 
but the court dismissed the case for want of jurisdiction, a 
majority of the judges holding that the only question involved 
in the decision below was the true construction of a statute of 
the State, and that it belonged to the Maryland court to inter- 
pret its own statutes. Whether that interpretation was right or 
wrong, was a matter with which this court had no concern. 

Gill, the permanent trustee, having thus failed to establish a 
title to the fund under the Maryland insolvent laws, the litiga- 
tion is again revived respecting the fund, in behalf and for the 
benefit of the personal representatives of Goodwin, on the ground 
that the moneys realized upon the contract with General Mina, 
from the Mexican government, is to be regarded as a subsequent 
acquisition of property by the insolvent, belonging to his estate, 
and to be dealt with accordingly. 

Hence this bill filed against the executors of Oliver to recover 
possession of the fund. ‘The defence set up to this demand of 
the administrator of Goodwin, and which it is insisted is con- 
clusive against him, is the assignment of the contract of General 
Mina, by Goodwin himself, to Robert Oliver, in 1829, which has 
been already referred to; that having thus parted with all his 
right, or claim to that contract, for a full and valuable consid- 
eration, the proceeds thereof derived from the recognition and 
fulfilment by the Mexican government belong to the estate of 
Oliver, and not to that of Goodwin; and vested his executors 
with the equitable right to receive the moneys, and which have 
been paid accordingly under the decree of the court of appeals 
of Maryland, in making a distribution of the fund. 

It is urged, however, in answer to this view, that the contract 
with General Mina being illegal, the sale and assignment of it 
from Goodwin to Oliver must also be illegal, and consequently 
that no interest therein, equitable or legal, passed to Oliver's 
executors. 

But this position is not maintainable. -The transaction, out 
of which the assignment to Oliver arose, was uninfected with 
any illegality. The consideration paid was not only legal, but 
meritorious, the relinquishment of a debt due from Goodwin to 
him. The assignment was subsequent, collateral to, and wholly 
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independent of, the illegal transactions upon which the principal 
contract was founded. Oliver was not a party to these trans- 
actions, nor in any way connected with them. 

It may be admitted that even a subsequent collateral contract, 
if made in aid and in furtherance of the execution of one infected 
with illegality, partakes of its nature, and is equally in violation 
of law; but that is not this case. Oliver, by the assignment, 
became simply owner in the place of Goodwin, and as to any 
public policy or concern supposed to be involved in the making, 
or in the fulfilment of such contracts, it was a matter of entire 
indifference to which it belonged. The assignee took it, liable 
to any defence, legal or equitable, to which it was subject in the 
hands of Goodwin. In consequence of the illegality the con- 
tract was invalid, and incapable of being enforced in a court of 
justice. The fulfilment depended altogether upon the voluntary 
act of Mina, or of those representing him. 

No obligation existed, except what arose from a sense of 
honor on the part of those deriving a benefit from the transac- 
tion out of which it arose. Its value rested upon this ground, 
and this alone. The demand was simply a debt of honor. But 
if the party who might set up the illegality chooses to waive it, 
and pay the money, he cannot afterwards reclaim it. And, if 
even the money be paid to a third person for the other party, 
such third person cannot set up the illegality of the contract on 
which the payment has been made, and withhold it for himself. 
In Faikney v. Renous, 4 Burr. 2069, where two persons were 
jointly concerned in an illegal stock-jobbing business with a 
third, and a loss having arisen, one of them paid the whole, and 
took a security from the other for his share, the security was 
held to be valid as a new contract, uninfected by the original 
transaction. And in Petrie v. Hannay, 3 T. R. 418, where one 
of the partners, under similar circumstances, paid the whole at 
the instance of the other, he was allowed to recover for the pro- 
portionate share. ‘These cases are examined and approved in 
Armstrong v. Toler, 11 Wh. 258. 

In Tenant v. Elliot, 1 B. and P. 3, the defendant, a broker, 
effected an insurance for the plaintiff which was illegal, being in 
violation of the navigation laws; but on a loss happening, the 
underwriters paid the money to the broker, who refused to pay 
it over to the insured, setting up the illegality, upon which an 
action for money had and received was brought. The plaintiff 
recovered, on the ground that the implied promise of the defend- 
ant, arising out of the receipt of the money for the plaintiff, was 
a new contract, not affected by the illegality of the original 
transaction. ‘The same principle was applied and enforced in 
the case of Farmer v. Russell, 1 B. and P. 296. 
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In Thomson v. Thomson, 7 Ves. 470, there had been a sale 
of the command of an East India ship to the defendant, and as 
a consideration he stipulated to pay an annuity of £200 to the 
previous commander so long as he should continue in command 
of the ship. 

This contract of sale was illegal. Subsequently the de- 
fendant relinquished the command, and another person was 
appointed in his place. But, under the regulation adopted by 
the East India Company to prevent the sale of the commands 
of their ships, an allowance was made to the defendant, on his 
retiring, of £3,540. 

The bill in this case was filed for the purpose of procuring a 
decree for the investment of a portion of this —_ to satisfy 
the annuity of £200, praying that the value of it might be as- 
certained and paid out of the money allowed by ‘a company. 

The objection made was, that the contract providing for the 
annuity was illegal, and a court of equity therefore would not 
interfere. 

The master of the rolls, Sir William Grant, agreed that the 
contract was illegal; he admitted there was an equity against 
the fund, if it could be reached by a legal agreement; but ob- 
served, “ you have no claim to this money, except through the 
medium of an illegal agreement, which, according to the deter- 
minations, you cannot support.” ;“ If the case,” he further 
observed, “ could have been brought to this, that the company 
had paid this into the hands of a third person for the use of the 
plaintiff, he might have recovered from that third person, who 
could not have set up this objection as a reason for not perform- 
ing the trust;” )“ but in this instance the money is paid to the 
party.” “ There is nothing collateral in respect to which, the 
agreement being out of the question, a collateral demand arises, 
as m the case of stock-jobbing differences.” 

So, in Sharp v. Taylor, 2 Ph. Ch. R. 801, the bill was filed, 
among other things, to recover a moiety of the freight money, 
the whole of which had come into the hands of one of the joint 
owners. The defence set up was, that the trade in which the 
vessel had been engaged, and in which the freight had been 
earned, was in violation of the navigation laws, and illegal. 
But Lord Chancellor Cottenham answered, that the plaintiff 
was not asking for the enforcement of an agreement adverse to 
the provision of the act of parliament, nor seeking compensation 
and payment for an illegal voyage ; that, he obse rved, was dis- 
posed of when ‘Taylor (the defe ndant) received the money; the 
plaintiff was seeking only his share of the realized profit. 

Again, he observed, can one of two partners possess himself 
of the property of the firm, and be permitted to retain it, if he 
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can show that, in realizing it, some provision in some act of 
parliament has been violated? The answer is, that the trans- 
action alleged to be illegal is completed and closed, and will 
not be in any manner affected by what the court is asked to do 
as between the parties. The difference, he observes, between 
enforcing illegal contracts, and asserting title to the money 
which has arisen from them, is distinctly taken in Tenant v. 
Elliot, and Farmer v. Russell, and recognized by Sir William 
Grant, in Thompson v. Thompson. 

These cases show that the assignment of Lyde Goodwin to 
Robert Oliver, in 1829, being collateral to, and disconnected 
from the illegal transaction out of which the Mina contract 
arose, was valid and binding upon Goodwin, and vested in 
Oliver all the benefits and advantages, whatever they might be, 
derived from that contract. 

The assignment from Goodwin to Oliver, though the assign- 
ment of an illegal contract—which contract, therefore, imposed 
no legal obligation, and rested simply upon the honor of the 
parties—was not within the condemnation of the Maryland 
insolvent laws, as expounded by her courts, as the right was not 
derived under but entirely independent of them. ‘Those laws 
have no application to this assignment. 

And further, that the money having been realized by his ex- 
ecutors, according to the purpose and object of the assignment, 
becomes a part of the assets of the estate, which belong to the 
personal representatives. 

Another ground may be briefly stated, which, in our judgment, 
is equally conclusive against the complainant. The assignment 
of 1829, of the Mina contract, not being tainted with illegality, 
and therefore obligatory upon Goodwin, if he were alive and 
claiming the fund against the representatives of Oliver, having 
parted with all his right in the subject to their testator, for a 
valuable consideration, would be estopped from setting up any 
such claim, and, of course, his personal representatives can be 
in no better situation. 

We have not deemed it necessary to look into the case for 
the purpose of ascertaining whether Goodwin, at the time of 
the proceedings in the Baltimore county court, had such notice 
of them as required that he should have appeared there and 
asserted his right; and hence, that the decree of that court, in 
the distribution of the fund, was conclusive upon such right. 
That question is unimportant, inasmuch as, in our opinion, the 
executors of Oliver have, independently of that ground, estab- 
lished a complete title to the fund in controversy. 


We think the decree of the court below was right, and should 
be affirmed. 
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Mr. Chief Justice TANEY. 

I shall state my opinion in this case, in the cases of Williams’s 
administrator, and Gooding’s administrator, as the three cases 
are nearly connected, and depend on the same principles. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Maryland, and was argued by counsel.. On consideration 
whereof it is now here ordered, adjudged, and decreed by this 
court, that the decree of the said circuit court in this cause be 
and the same is hereby affirmed with costs. 


Joun S. Witirams, ApMministraToR OF James WILLIAMS, 
DECEASED, APPELLANT, Uv. Ropert M. Gisspes anp CHaRLes 
Ouiver, Execurors or Rospert OLIVER, DECEASED. 


In 1816, an association called the Baltimore Company, was organized in Baltimore, 
for the purpose of furnishing advances and supplies in fitting out a military expe- 
dition under General Mina, against Mexico, then a part of the dominions of the 
King of Spain. See 11 How. 529, and 12 Ib. 111. 

One of the shareholders having become insolvent, in 1819, his trustee sold the share 
in 1825. The original transaction being illegal, the share could not be considered, 
by the laws of Maryland, as property passing by the insolvency to the trustee. 
Consequently, the sale by the trustee passed nothing to the assignee. The court of 
appeals of Maryland so decided, and this court adopts their construction of their 
own laws. 

An act of the Legislature of Maryland, passed in 1841, made the sale of 1825 valid, 
so far only as defects existed for the want of a bond, by the trustee in insolvency, 
and the want of a ratification of the sale by the court. But it did not purport to 
cure other defects in the title of the trustee. Nor did the court of appeals decide 
that it went any further than to cure the two defects above mentioned. 

In 1846, the Baltimore county court distributed the fund, and awarded the proceeds of 
the share in question to the executors of the assignee. This decree was affirmed 
by the court of appeals in 1849. But during this time there was no person author- 
ized to protect the interest of the insolvent. He had died in 1836, and no letters of 
administration upon his estate were taken out until 1852. 

In the distribution of a common fund amongst the several parties interested, an absent 
party, who had no notice of the proceedings, and who was not guilty of wilful laches 
or unreasonable neglect, will not be concluded by the decree of distribution from 
the assertion of his right by bill or petition against the trustee, executor, or admin- 
istrator ; or, in case they have distributed the fund in pursuance of an order of the 
court, against the distributees. 

The English and American cases upon this point examined. 

The present claim being made by the administrator of the insolvent, against the ex- 
ecutors of the assignee, it is not necessary, under the circumstances of the case, to 
turn the plaintiff over, for his remedy, against the distributees. 


Tus was an appeal from the circuit court of the United States 
for the district of Maryland. 
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It was, in some respects, ‘similar to the preceding case of Me- 
Blair, administrator of Goodwin v. Oliver’s executors; but it 
differed from it in the important point that the original holder 
of the share, namely, Williams, never made any assignment of it 
to Oliver. ‘The title of the latter was derived exclusively from 
a purchase made by him from George Winchester, the trustee 
of Williams in insolvency. 

The Mexican Company consisted originally of ten persons, 
each holding one share. One of the parties declining to pay 
up, the remaining nine advanced the necessary amount, and 
thus the company was reduced to nine persons or firms, namely, 
D’ Arcy and Didier, Hollins and McBlair, Descoves and Mercier, 
Dennis A. Smith, Jeremiah Sullivan and John Sullivan, John 
Gooding, James Williams, Thomas Sheppard, and Lyde Good- 
Win. 

In 1819, James Williams applied for the benefit of the insol- 
vent laws of Maryland, and George Winchester was appointed 
his trustee, from whom Mr. Oliver purchased the share, in 1825, 
for $2,000. Winchester had omitted to give bond or to have the 
sale ratified by the court, and an act was afterwards passed by 
the legislature of Maryland, to cure these defects. 

Williams died in 1896, and no letters of administration were 
taken out until 1852, when the present appellant became his 
administrator, and filed the bill in the present case. The ground 
assumed was the same with that taken by McBlair, in the pre- 
ceding case, namely, that if the assignment to Oliver made by the 
trustee in insolvency was void, the interest of Williams must 
remain in his personal representatives. 

On the 4th of October, 1841, a bill was filed on the equity 
side of the county court of the sixth judicial district of Maryland 
state court, by Philip E. Thomas and John White, trustees of 
Dennis A. Smith, against the following persons interested in the 
share of Dennis A. Smith, namely: Dennis A. Smith, James W. 
McCulloh, administrators ; Job Smith, the President and Direc- 
tors of the Mechanics’ Bank of Baltimore, John Glenn, David 
M. Perine, William Gwyn, and James W. McCulloh, trustees ; 
Mrs. Smith, William Brown, James Brown, John Patterson, 
Walter ~~ executor ; Clement Smith, George Brown, Her- 
man Perry, Virgil Maxcy, Samuel Nevins, Nevins, Joshua 
Lippencott, John 8. Smith, Richard Harding, and A. H. Law- 
rence, and the President, Directors, and Company of the Bank 
of the United States. The bill set forth the deed, the amount 
awarded to D. A. Smith, and the whole amount awarded to 
Glenn and Perine, the existence of charges and claims affecting 
in common their share of the fund and the residue in the hands 
of Glenn and Perine; and after suggesting, in general terms, 
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that they y were re advi ised there were othe r interests represented by 
Glenn and Perine, connected with the claims of Dennis A. Smith, 
of the particulars whereof they were not informed, but which 
Glenn and Perine could state, and which were proper subjects 
for distribution by the court, they pray for a proper distribution 
of the certificate, &c., growing out of the awards aforesaid, for 
allowance of commissions for notice to the persons interested 
as aforesaid to present their claims before the auditor, and for 
general relief. 

Glenn and Perine filed their answers, admitting the facts set 
forth in the bill ; expressing their willingness to have the proceeds 
of the awards therein mentioned distributed under the direction 
of the court to the persons entitled thereto, including the award 
in favor of those respondents under the agreement in the bill; 
and j joine -d in the prayer for a reference to the auditor. 

A notice was ordered by the court, and published on the 28th 
of October, 1841, requiring all persons interested in the claims 
of D. A. Smith and the Mexican Company, on Mexico, to present 
their vouchers, properly authenticated, on or before the 1st 
January, 1842. 

The cause was continued, from time to time, until the 23d of 
January, 1842, when Nathaniel Williams intervened, as the per- 
manent trustee of James Williams, appointed in the place of 
George Winchester. He claimed the proceeds of the share of 
James Williams, upon the ground that the assignment to Oliver, 
by Winchester, was irregular and void. 

It is not necessary to state the numerous claimants who pre- 
sented themselves, or the grounds upon which they rested their 
claims. 

Another order was published on the 5th of September, 1843, 
giving notice to all persons having claims on the funds awarded 
to the Mexican Company of Baltimore and Dennis A. Smith, 
to file their claims, with the vouchers and proofs, on or before 
the 5th October, 1843, else they might be barred from the benefit 
of the distribution of the fund. 

On the 5th of December, 1846, the court pronounced its decree, 
awarding, amongst other things, that the proceeds of the share 
of James Williams should be paid to the executors of Oliver, 
claiming under the assignment from Winchester, the defects of 
which were cured by an act of the legislature. 

Upon an appeal from this decree to the court of appeals of 
Maryland, the decree of the county court, in the above respect, 
was afhrmed. 

In August, 1852, John 8S. Williams, as administrator of James 
Williams, deceased, filed his bill against the executors of Oliver, 
in the supreme court of Baltimore city. The executors removed 
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the cause into the circuit court of the United States, upon the 
allegation that they were citizens of the State of New York. 
The part of the bill which brought up the question in the cause 
was the following : — 

Your orator further states to your Honor, that the said James 
Williams departed this life on or about 20th day of September, 
in the year 1836, in Harford county ; that no letters of adminis- 
tration were ever taken out upon his estate, until they were in 
due form of law granted to your orator by the orphans’ court 
for Harford county, on the 15th day of March, in the year 1852. 
That he has given bond, approved by said court, for the faithful 
performance of the trust reposed in him. 

That neither said Williams nor your orator were ever present, 
or parties to, or in any manner bound by any proceeding, or 
order, or decree, had or passed in the aforesaid suit of Thomas 
White v. Dennis Smith and others, in Baltimore county court, 
as a court of equity, or in any appeal from the doings of 
said court, to the court of appeals for the western shore of 
Maryland, and that any thing done or enacted in either of said 
courts was transacted in the absence of the said Williams and 
your orator; that the settlement and adjustment of the amount 
of the partnership funds of the said Mexican Company, and of 
the charges, and commissions, and costs, to which they were 
liable in solido, and the distribution of the remainder of said 
funds by the decree of the court, into the several shares to which 
each member of said company was entitled, are in no manner 
binding upon, or even evidence against the said Williams or 
your orator, &c., &e. 

The respondents answered the bill, setting forth various 
grounds of defence, and particularly telying upon the decree 
of the court of appeals, affirming the judgment of the county 
court. The opinions of the judges of the court of appeals 
have been published, in extenso, in one of the preceding volumes 
of Howard’s Reports, and therefore need not be repeated here. 

On the 3d of December, 1853, the circuit court dismissed the 
complainant’s bill, with costs, and the complainant appealed to 
this court. 





It was argued by Mr. Davis, and Mr. Dulany, with whom 
was Mr. Martin, for the appellant, and by Mr. Campbell, and 
Mr. Johnson, for the appellees. 


Only such of the arguments of counsel can be reported as 
related to the point upon which the decision of the court turned. 

The counsel for the appellant contended : — 

Il. The decree of the court of appeals is not a bar. 

1. It is no estoppel, as res adjudicata. For Gooding and 
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Williams were not parties named in the bill, nor petitioners 
under the decree; and no notice, actual or constructive, of the 
pendency of the suit is shown or averred. Hollingswerth v. 
Barbour, 4 Pet. 475; Aspden v. Nixon, 4 How. 467, 497, 498. 

2. Both Williams and Gooding were dead before the suit 
was instituted; and no administration existed till after final 
decree. 

The decree, therefore, cannot bind them as either parties or 
privies. 

3. ‘The title decided on was different. The title of Gooding 
and Williams was never in issue. The only issue on the record 
was, the validity of an assignment of a prior insolvent trustee, 
questioned by a subsequent insolvent trustee. 

No matter what the court might have thought or said, on 
such an issue the decree could not conclude a title paramount 
to both the litigants. For our title originated in the award 
subsequent to the insolvent assignment. — 

III. ‘The decree does not bar the complainants as a final dis- 
position of a fund in court for distribution, by reason of their 
failure to intervene. For, 

1. The suit did not profess to be on behalf of all the claim- 
ants of the Mexican Company’s fund. 

It contains no description of the fund, of the parties entitled, 
or of the Mexican Company; and no prayer for the adminis- 
tration of the fund. 

Its allegations and averments look to the administration of 
the share and private fund of D. A. Smith, under the deed to 
Thomas and White, among the creditors of D. A. Smith, who 
are parties; and to have included in that suit the allegations 
requisite to enable the court to administer the whole fund of 
the Mexican Company among thé members, would have made 
the bill multifarious and demurrable. Only a few loose phrases 
allude to any thing outside the trusts of the deed to Thomas 
and White. 

Thus Williams and Gooding were neither bound nor entitled 
to come in under the decree. ‘The Mary, 9 Cranch, 126; Good 
v. Blewitt, 13 Ves. 397; Ib.19 Ves. 336; Hays v. Miles, 9 G. 
and J. 193, 197,198 ; Chalmers v. Chambers, 6 H. and J. 29, 30. 

2. Had the bill been expressed to be by a few on behalf of 
all the claimants of the fund, yet 

(a) It is not a case where a few could sue for all; for the 
members of the company were only nine, were all known, and 
could and should have been made parties by name or by their 
representatives. 

(6) But even if it were a case where a few may sue for all, 
and the bill properly framed, yet the decree in a suit by a few 
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for distribution of a fund among all interested is not ever, in 
itself, a bar to one who did not come in. 

(c) Its only effect is to protect the trustee, and shift the 
remedy from him or the fund against the party to whom it was 
awarded. Gillespie v. Alexander, 3 Russ. 130; David v. Frowd, 
1 Myl. and Keene, 200; Greig v. Somerville, 1 Russ. and Myl. 
338. 

(d) It has never been held conclusive upon the right of a 
party, unless the failure to intervene has been wilful, after 
actual notice, and without adequate reason; and even then the 
delay after the decree and distribution was the main ground 
of exclusion; and the only case going so far was reversed on 
appeal. 2 Danl. C. P. 1453; Sawyer v. Birchmore, 1 Keen, 
391, 825. 

But in these cases, 

(a) Both parties were dead before the suit was brought, and 
so could be in no default. 

(b) No administration existed on the estate of either, till 
after — decree. 

(c) No notice is shown to have been brought home to any 
one jeodiine or distributee, interested in either ‘estate. 

IV. The decision of the court of appeals is not such an 
authority of a local tribunal, on a local law, as compels the 
supreme court, irrespective of its own opinion, to hold Oliver’s 
title better than that of the complainants. For 

1. The opinion does not declare the title of Oliver to be 
good, but really pronounces it invalid. 

It decides the claim to be so corrupt as to be utterly void, 
and that, therefore, it will not pass to an insolvent trustee. Rec. 
Williams v. Oliver, 307, 308. 

This is decisive, that Winthester never had any interest in 
the fund at all; and, consequently, could assign none. 

The court then say, in consideration of the peculiar nature 
of the contest between two trustees of the same party, hypo- 
thetically, if we are wrong in supposing the claim never 
vested, in that event, if it could vest, it was assignable ; and, 
being so, it passed to Oliver by the first trustee’s assignment. 

But the y expressly declare it did not vest in him at all; and 
merely add this subsidiary and hypothetical ground to show 
that the complainant, on his own hypothesis, had not the best 
title before the court. Ree. Williams v. Oliver, 82-84. The 
supreme court have so construed this opinion. Williams v. 
Oliver, 12 How. 111. 

If it be argued, 


2. That the court, in the face of this opinion, awarded the 
fund to Oliver, we reply : — 
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(a.) T he question now relating mere ely to matter of authority, 
such a decision, if it really were te nable on no other hypothe sis 
than an affirmance of the validity of Winchester’s assignment, 
would so contradict the opinion, as to destroy all weight of 
either as authority. It makes the court say one thing, and do 
its diametrical opposite. 

(6.) But the question is not what might have been, but in 
fact was not held, but what, in point of fact, was the opinion 
of the court about Oliver’s title ; nothing shows that they did 
hold Oliver’s title good. For, 

They may have decreed Glenn and Perine to convey to 
Oliver, in the absence of a better title, on their confession of 
a trust for them, and the language of the award, which, in the 
absence of any one else appearing to be concerned, declared 
them trustees for Oliver’s executors. 

It would seem demonstrable that, whatever may be thought 
of its correctness, this was the only ground on which the court 
did, in fact, rest their decree. 

For, if the court considered the question of title at all, they 
must be presumed to have confined themselves to those titles 
which alone appear on the pleadings. 

Those titles are : — 

1. The award and deed of trust and confession of Glenn 
and Perine, that they hold in trust for Oliver’s executors, not for 
Oliver. 

2. The title of Oliver, under the assignment of Winchester, 
first insolvent trustee. 

3. The title of Williams, second insolvent trustee. 

The court, therefore, in making the decree, must have held, 
either 

1. That the question lay between two insolvent trustees of 
the same man; and the fund being in the hands of trustees, 
confessing a trust for that trustee who had the, better right of 
the two, the court would not take it from a better, and give it to 
a worse title. 

This court has countenanced this view, and it is consistent 
with the opinion of the court of appeals. 

2. That a title vested in Winchester, which passed to Oliver 
by his assignment. 

But this could be only on one of two grounds :— 

(a.) That the Mexican claim was assignable in 1819, and 
passed to Winchester, on the insolvency of Gooding and Wil- 
liams. 

But this they have expressly declared not to be the law. Or, 

They held that the treaty related back, and made valid what 
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before was invalid; and the treaty and act of 1841 together 
gave a good title. 

But this is directly in contradiction with the very words of 
their opinion. For, 

They turned Gill out of court, though he was assignee in 
1817, prior to Oliver’s assignment, on the express ground of 
the original turpitude of the transaction, which would. have 
been absurd, if that original sin had been cured by relation. 
Therefore, 

1. They did not pass on the absolute title of any one; but 
only awarded the fund to the party for whom the possessors 
confessed a trust, and the award itself showed a primé facie 
claim. 

In neither aspect of the case has the act of 1841, ch. 309, 
any thing to do with this point. 

(c.) Such an opinion is not such a declaration of settled local 
law, as will relieve or preclude this court from giving its own 
opinion fair play. 

It was only a decree by three, out of a court of six; and they 
differed on the grounds of the decision. Rec. Williams v. 
Oliver, 306-308 ; Craig v. Missouri, 4 Pet. 427; Carroll v. Car- 
roll, 16 How. 275. 

It has never been held, that the mere fact of a decision in a 
state court, on the same papers, binds the United States courts. 

It is mere matter of authority; and that only when it relates 
to some state statute or usage, or real estate title, or peculiar 
local law. And, in all such cases, the authority depends entirely 
on the question actually passed on by the court, not what might 
have been, but in fact was not decided. 

That is the exact difference between a decree operating to 
bind an interest, whether by technical estoppel or negligence to 
appear on notice, and the operation of the opinion of the same 
court, in the same case, as an authority declaring the law of the 
State. It may be that the pleadings and decree may establish, 
between the parties, a result in which the court never contem- 
plated affirming, nor considered as the law in general; for exam- 
ple, here the decree is binding on the trustee, whether the court 
be right or wrong in giving the fund to Oliver; but, for this 
suit, the very question is not what they did, but why — on 
what principle, they did it ? 

(a.) If, in fact, the court did affirm the validity of the assign- 
ment of Winchester, it is demonstrated that the decision was 
not on the local insolvent law, but one directly on the laws 
of the United States, and so peculiarly within the cognizance 
of this court. 

For a decision affirming the validity of any assignment 
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impeaches that operation of the United States laws, which 
annuls every contract in violation of them. Armstrong v. Toler, 
11 Wheat. 258; Craig v. Missouri, 4 Pet. 410; Green v. Neal, 
6 Ib. 297; Swift v. Tyson, 16 Ib. 1; Foxcroft v. Mollet, 4 How. 
379; Nevins v. Scott, 13 Ib. 268; Trumbo v. Blizzard, 6 G. and 
J. 23. 

V. There can arise no question of the effect of Winches- 
ter’s assignment as a contract, which, though not capable of 
being enforced, may yet protect Oliver by estoppel. For 

Williams’s title is not as insolvent trustee, but as administra- 
tor, and since the contract of Winchester, and for property never 
vesting in him. 

No question of estoppel éan exist. Fairtitle v. Gilbert, 2 Term 
R. 171; Pen. Del. Md. Co. v. Dandridge, 8 G. and J. 248; 
1 Atk. 354. 

Neither does the original turpitude of the claim bar us; for 

We do not rest on the Mexican contract. Our title, and our 
only title, is the award. 

Our relation to the Mexican Company is referred to merely 
as matter of description. ‘The award gave the funds to the 
members of that company, or those legally representing them. 
To insist on the original turpitude is to annul the award, and 
to impeach the right which it created. 

VI. The death of Gooding, in 1838, and Williams, in 1839, 
just before the treaty, does not oust their title. 

No treaty meant to confine a benefit thirty years old to the 
very persons originally claiming. Nearly all the company were 
dead. ‘The personal representative stands in the place of the 
deceased ; and the award is of a fund, in augmentation of the 
estate. 

There is no question of relation; the administrator takes as 
of the date of the treaty or award. It is like a partnership 
claim, awarded to one partner after the death of another, with- 
out administration. It enures to deceased’s estate. 

On this principle the court proceeded, when they resolved the 
abandonment of Stevenson’s share, and confined the division to 
the other nine. Campbell v. Mullett, 2 Swanst. 551; Stevens 
v. Bagwell, 15 Ves. 140; Murray v. East Jersey Co. 5 B. and 
Ald. 204. 

VIL That the bar of limitation does not apply, in the 
absence of a personal representative. Fishwick v. Sewell, 4 H. 
and J. 393; Angell’s Lim. 173, 184, 185; Haslett v. Glenn, 7 H. 
and J.17; Ruff v. Bull, Id. 16; 2 Salk. 421; Murray v. East 
Jersey Co. 5 B. and Ald. 204. 


The view which the counsel for the appellees took of the 
point in question was the following : — 








248 SUPREME COURT. 








Williams v. Gibbes et al. 





1. The decree of the Maryland court of appeals, in the dis- 
tribution suit originating in Baltimore county court, adjudging 
Williams’s share in the Mexican Company to Oliver’s execu- 
tors, is conclusive, as to their title, upon all persons, in all juris- 
dictions. 

The bill in the distribution suit (Record in Goodwin’s case, 
18) prays: “ That the funds growing out of the award may be 
properly distributed, under the direction and authority of the 
court, among the persons entitled thereto, whether as cestuis que 
trust, under the indenture aforesaid, subscribing the same, or as 
otherwise interested, in the view of a court of equity, in the pro- 
ceeds of said award.” 

The answer of Glenn and Perine {Record in Goodwin’s case, 
28) says: That “they are willing and desirous that the proceeds 
of the awards therein mentioned may be distributed among the 
parties entitled thereto.” 

Of the character of this proceeding this court has already 
expressed its opinion, in 12 How. 122, where it declined to 
take jurisdiction of it. It characterizes it as a suit for distribu- 
tion dependent on the laws of Maryland, which involved and 
decided the right and title to the shares claimed in it under 
those laws. 

It was not, then, a proceeding simply meant to distribute the 
fund in court among the parties bringing it in, or those they 
represented ; but a suit to ascertain who were really entitled to 
the money in court, and to give it to those whom the court, the 
eustodiary of the fund, should find so entitled. It was, in other 
words, a proceeding in rem, and the final action of the court upon 
the res must be, and was meant to be, conclusive on all the 
world, as to notice, parties, title, and every thing else that was 
adjudicated by it; the court in which the proceeding took 
place having undoubted jurisdiction over the subject-matter of 
it. ‘Tongue v. Morton, 6 H. and J. 23; 2 Maryland R. 451 ; 
2 How. 338; 3 Wheat. 246; 9 How. 348. 

The title of Oliver’s executors to Williams’s share, which is 
now denied, is the same title which the court of appeals 
affirmed ; and it is impossible for this court to deny that title, 
without, at the same time, affirming that the court of appeals 
of Maryland ought not, on the facts before it, to have decreed 
in favor of the executors. It is respectfully submitted, that no 
other court can thus impeach the decree of the court of appeals 
of Maryland, which, with full jurisdiction in the premises, 
determined Oliver’s executors to be the owners of Williams’s 
share absolutely, and not as between them and any one else. 

The distribution of the fund was a proceeding in rem, and 
the presence of parties was not necessary. We could not 
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compe el administration to be t ram out. Must the whole fund 
wait till they chose to administer? The other side must show 
that they were not guilty of laches. They only know the 
reasons why they were not, and the bill sets ‘forth no sufficient 
excuse. Although these parties may not have been before the 
court, yet their title was; because the executors of Oliver set 
forth the assignment to them by the trustee. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the circuit court of the 
United States for the district of Maryland. 

The bill was filed in the court below to recover of the defend- 
ants the proceeds of the share of James Williams, in what is 
called the Baltimore Company, which had a claim against the 
Mexican government, that was allowed under the convention 
of 1839. ‘The claim was similar to the one under consideration 
in the case of the administrator of Lyde Goodwin against these 
defendants, just disposed of. The proceeds of the share, as 
charged, amount to $41,306.41. 

The main grounds of defence set up in this case are : — 

1. The sale of this share in the company to Robert Oliver, 
for a valuable consideration, by George Winchester, permanent 
trustee of Williams, who had taken the benefit of the insolvent 
act of Maryland, in 1819, which was made in pursuance of an 
order of the court having jurisdiction in cases of insolvency 
under that act. ‘The sale took place on the 2d April, 1825. 

2. A decree of the court of appeals in Maryland, at the June 
term, 1849, affirming a decree of the B: iltimore county court, 
which, in the distribution of the fund arising from this claim 
of the Baltimore Company, assigned the proceeds of the share 
in question to the executors of Oliver. 

If the appellees fail to maintain their title to this fund, upon 
one or the other of these grounds, then the right to the share of 
Williams in the Baltimore Company, for aught that appears, 
still belonged to him at the time of his decease, in 1836, and 
passed to his legal representatives as a part of his estate ; and 
although originally of no legal value, on account of the illegal- 
ity of the transaction out of which ‘the contract arose, yet, as 
the illegality has been waived and the money realized, we have 
seen, from the principles stated in the previous case of Lyde 
Goodwin, it belongs to Williams’s administrator. 

As it respects the first ground—the sale of the share of Wil- 
liams, by the provisional trustee, to Robert Oliver, under the 
insolvent act ——we have seen, in the case of Lyde Goodwin, 
the court of appeals of Maryland held, that this contract of the 
Baltimore Company with General Mina, being in violation of 
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the neutrality act of the United States, of 1794, was so tainted 
with turpitude and illegality, it could not be recognized under 
their insolvent laws as property; and that no right to or interest 
in the share passed to the trustee. And, that this being the 
construction of the statute by the highest court of the state, and 
which had a right to interpret its own laws, this court felt bound 
by it, without inquiring whether that interpretation was correct 
or not; and, consequently, as Goodwin’s interest in the share 
did not pass to the insolvent trustee, it remained in Goodwin 
himself, and passed to the executors of Oliver, by virtue of his 
assignment to their testator, in 1829. 

In this case the executors of Oliver are obliged to make title 
to the share in question, under the insolvent trustee of Williams ; 
the assignment to Oliver, their testator, having been made by 
the trustee, and not by Williams himself. And it is now insisted 
on behalf of the executors, that the court of appeals of Maryland 
in this case reversed their opinion delivered in the case of Good- 
win, and held that the interest in the share did pass under the 
insolvent laws to the trustee, and consequently that the proceeds 
of the share vested in them under his sale and assignment to 
their testator in 1820. 

Had this been the decision of the court of appeals in the case 
of the share of Lyde Goodwin, the interest and proceeds would 
have passed to Gill, the permanent trustee, instead of to the ex- 
ecutors of Oliver. 

These results, so contradictory and inconsistent, claimed too as 
flowing from the judgments of the highest court in a State, 
should not be admitted unless compelled, after the most careful 
and deliberate consideration. 

The decision in both cases was made at the same term, 
June, 1849; the one in the present case subsequent to that in 
the case of Goodwin. The court in their opinion state, that 
the grounds upon which they affirmed the judgment in this case 
were, first, for the reasons assigned by them for their decree in 
the previous case of Oliver’s executors against Gill, permanent 
trustee of Goodwin. 

The grounds for that decree are stated in the record, and as 
far as material are as follows: “ They are of opinion that the 
entire contract (the Mina contract) upon which the claim of the 
appellee (Gill, the trustee,) is founded, is so fraught with ille- 
gality and turpitude as to be utterly null and void; conferring 
no rights or obligations upon any of the contracting parties, 
which can be sustained or countenanced by any court ‘of law or 
equity in this State; that it has no moral obligation to support 
it, and that, therefore, under the insolvent laws of Maryland, such 
claim does not pass to or vest in the trustee of an insolvent 
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petitione r. It leona 2 no > part of Mei prope rty o or estate, s, within the 
meaning of the legislative enactments constituting our insolvent 
laws.” 

Nothing can be more explicit or decisive against the title of 
the insolvent trustee, or of those setting up a claim under him, 
to a share in this Baltimore Company. The court say: “ It has 
no legal or moral obligation to support it, and that, therefore, 
under the insolvent laws of Maryland, such a claim does not 
pass to or vest in the trustee of an insolvent petitioner. It forms 
no part of his property or estate, within the meaning of the 
legislative enactments constituting our insolvent system.” And 
this opinion is reaffirmed, ipsisimis verbis, in giving the judg- 
ment against the trustee of Williams, then before the court, 
and with which we are now dealing; and yet it is gravely in- 
sisted that no such decision was made in this case as was made 
in the case of Goodwin; but, on the contrary, the court decided 
that the interest in the share of Williams did pass under the 
insolvent laws to the trustee; that he became thereby invested 
with the title, and was competent to transfer it to Robert Oliver, 
the testator of the defendants. 

The supposed contradiction and inconsistency of the deter- 
mination of the court is founded upon the second paragraph in 
the opinion delivered. It is as follows: 2. “ Because, under 
the proceedings based on or originating from the insolvent peti- 
tions of John Gooding and James Williams, and the act of 
assembly applicable thereto, Robert Oliver acquired a valid title 
to all the interest of said James Williams and John Gooding in 
the fund in controversy, for the reasons assigned by Judge Martin 
as the basis of his opinion in those cases.” 

Judge Martin had dissented from the opinion of the majority 
of the court, in the case of Lyde Goodwin, being of opinion 
that the interest in his share passed under the insolvent laws to 
the trustee ; and had maintained the same opinion in respect to 
the share of Williams, in the case then before the court. And 
it is supposed that this opinion was adopted by the other mem- 
bers, in the determination of the case. 

We do not agree that this is a proper apprehension of the 
judgment given by the two members of the court; but, on the 
contrary, are satisfied that the opinion delivered may well war- 
rant a more natural and consistent interpretation. 

The true meaning will be apparent, we think, from the fol- 
lowing explanation. Robert Oliver, as we have seen, had pur- 
chased the share of Williams of the insolvent trustee, in 1825, 
and, consequently, if the interest in his share passed under the 
insolvent laws to the trustee, it had become vested in Oliver, 
and of course, on his death, in the executors. 
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The question before the eourt was te tore en the insolvent 
trustee and the executors. The court, after reaffirming their 
opinion in the case of Lyde Goodwin, namely, that no interest 
in the share passed to the trustee under the insolvent laws, and 
therefore that he was disabled from making out a title to it, go 
on in substance to say, that if in error as to this,and the opinion 
of Judge Martin should be adopted, namely, that the interest 
did pass to the trustee, it could make no difference in the result, 
inasmuch as the executors of Oliver would then be entitled to 
the proceeds, under his purchase of the share from the trustee 
himself, in 1825. Therefore, viewing the case in either aspect, 
quacunque via data, the insolvent trustee had failed in establish- 
ing any interest in the fund. 

It appears to us that this is obviously the meaning intended 
to be expressed, though we admit the terms used in the expres- 
sion of it furnish some plausibility for the criticisms to which it 
has been subjected. ‘The two opinions, the one in the case of 
Goodwin, and the other in the case of Williams, were given at 
the same term, and upon the same question; and, if the inter- 
pretation of the defendants is right, are diametrically opposite to 
each other; and not only so, as the first opinion is incorporated 
in the second, the judgment rendered in the case of Williams is 
founded upon two opposite constructions of the same statute, 
in one and the same opinion. 

We prefer the explanation we have given to this extraordinary 
and absurd conclusion, as it respects the proceedings of a re- 
spectable court, and one possessing the highest jurisdiction in 
the State. 

The change of opinion upon a question of law, or in the con- 
struction of a statute, is no disparagement to a judge, or a court, 
however eminent or experienced. The change is oftentimes a 
matter of commendation, rather than of reproach. But the 
case here presented, and upon which we are asked to turn the 
decision of the question, is, that two opposite constructions of 

a statute have been given by the court in the same cause, lead- 
ing necessarily to opposite results, and both relied on as grounds 
for the judgment rendered. We have already assigned our 
reasons for disbelief in any such conclusion, and shall not again 
refer to them. 

It has been suggested that the statute of Maryland, of 1541, 
confirming certain defective proceedings in insolvent cases, 
operated to confirm the sale of the trustee to Oliver, in 1825, and 
that the opinion of the court of appeals in the case of Williams 
is founded upon this statute. Winchester, the permanent trustee 
at the time of the sale, had not given a bond, with surety, for 
the faithful execution of his duty, as required by the law; and, 
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under the decisions of the courts of Maryland, this omission 
disabled him from dealing with the estate of the insolvent. 

The act of 1841 was passed to remedy defects of this descrip- 
tion. It provided that all sales and transfers of property and 
claims, theretofore made by any permanent trustee, &c., under 
the insolvent laws of the State, shall be valid and effectual, not- 
withstanding such trustee shall not have given a bond with 
security, &c.; and the 3d section provides that the act shall not 
be so construed as to cure any other defect in the proceedings 
than the failure to give a bond, with security, or the want of 
any ratification by the court of any sale made by such trustee. 

It is quite apparent from the provisions of the act, that it was 
not designed to confirm all sales previously made by the trustee 
under the insolvent laws, and render them valid and effectual, 
but simply to confirm, so far as respected any defect arising out 
of the omission of the trustee to ‘give the proper security, and 
also as respected any omission on the part of the court to con- 
firm the sale. ‘These two defects in any previous proceedings 
were cured by the statute, but in all other respects the proceed- 
ings were valid, or otherwise independently of it. It is impos- 
sible to maintain that the statute looked to any such informality 
in the title of the trustee, as that held by the court of appeals in 
the case of Lyde Goodwin, as well as in the present one. And, 
besides, it is inconceivable why the court should have reaffirmed 
their opinion in the case of Goodwin, as a ground for denying 
the title to the trustee, if they had intended to hold that it 
passed by force of the act of 1841. We have no belief that such 
was the opinion intended to be expressed. 

The decree of the court affirming the judgment of the court 
below has been referred to as favoring the view of the decision 
contended for by the appellees. This decree adjudges and de- 
crees, that the judgment below awarding the share of Williams 
to the executors of Oliver be aflirmed, and that Glenn and 
Perine, the general trustees of the fund, pay the proceeds of the 
share to the said executors. 

It will be remembered that the only question before the court 
respecting this share was between the executors on the one side, 
and the insolvent trustee of Williams on the other; and as the 
executors were the apparent owners of the fund, unless a title 
could be maintained by the trustee, so far as respected the 
parties before the court, the former exhibited the better title ; 
at least, the better title to take the possession and charge of the 
fund in the distribution among the claimants. The form of the 
decree, therefore, was very much a matter of course, in the aspect 
of the case as then presented. 

This view will be more fully appreciated when we refer to 
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another branch of this case, presently to be considered. We 
will simply add, in our conclusion upon this part of the case, 
that the opinion now expressed was the one entertained by us 
when the case involving this share of Williams was formerly 
before the court, and which will be found in 12 How. 111, 123. 

On page 123 we observed “ the counsel for the plaintiff in error 
sought to distinguish this case from the previous one, the case 
of Lyde Goodwin, and to maintain the jurisdiction of the court, 
upon the ground that the act of the legislature of Maryland of 
1841, confirming the authority of Winchester, the permanent 
trustee, was in contravention of a provision of the constitution 
of the United States, as “a law impairing the obligation of 
contracts.” 

But we observed in answer, “ admitting this to be so, which 
we do not, still, the admission would not affect the result ; for 
the decision of the court of appeals upon a previous branch of 
the case denied to the plaintiff any right to or interest in the 
fund in question, as claimed under the insolvent proceedings as 
permanent trustee, and hence he was deemed disabled from 
maintaining any action founded upon that claim. 

“It was of no importance, therefore, as it respected the plaintiff, 
in the distribution of the fund, whether it was rightfully or 
wrongfully awarded to Oliver’s executors. He had no longer 
any interest in the question.” 

Our conclusion, therefore, upon this part of the case is, that 
according to the law of Maryland, as expounded by the highest 
court of the State, no title to or interest in the share of Williams 
in the contract of the Baltimore Company, under General Mina, 
passed under the insolvent laws of that State to the insolvent 
trustee ; and, consequently, no interest in the same became 
vested in the executors of Robert Oliver, by force of the assign- 
ment from the trustee to him in 1825. 

2. The next question is as to the conclusiveness of the decree 
of the Baltimore county court, making a distribution of the 
fund among the several claimants, and which was aflirmed by 
the court of appeals, upon the rights of the administrator of 
Williams to the proceeds of his share in the fund. The decree 
in the Baltimore county court was rendered in December, 1846, 
and affirmed June term, 1849. 

Williams died in 1836, and no letters of administration were 
taken out upon the estate till 1852. It appears, therefore, that 
Williams had been dead ten years when the first decree was 
made, and thirteen at the date of the second; and no represent- 
ative was in existence to whom notice of the proceedings could 
affect in any way the interest of the estate in the fund. 

Now, the principle is well settled, in respect to these proceed- 
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ings in chancery for the distribution of a common fund among 
the several parties interested, either on the application of the 
trustee of the fund, the executor or administrator, legatee, or 
next of kin, or on the application of any party in interest, that 
an absent party, who had no notice of the proceedings, and not 
guilty of wilful laches or unreasonable neglect, will not be con- 
cluded by the decree of distribution from the assertion of 
his right by bill or petition against the trustee, executor, or ad- 
ministrator ; or, in case they have distributed the fund in pur- 
suance of an order of the court, against the distributees. David 

vu. Frowd, 1 Miln. and Keen, 200; Greig v. Some aville, 1 Russ. 
aa M. 338; Gillespie v. Alexander, 3 Russ. 130; Sawyer v. 
Bichmore, 1 Keen, 391; Shine v. Gough, 1 Ball. and B. 436; 
Finley v. Bank of the United States, 11 Wheat. 304; Story’s 
Eq. Pl. § 106, Wiswall v. 8: ampson, 14 How. 52, 67. 

The general principle governing courts of equity, in proceed- 
ings of this description, is more clearly stated by Sir John Leach, 
master of the rolls, in Dayid v. Frowd, above referred to, than in 
any other case that has come under our notice. 

‘That was a case where one of the next of kin, who had 
notice of the administration suit, filed a bill against the admin- 
istratrix and distributees to obtain her share of the estate. ‘The 
bill was filed some two years after the decree for distribution 
had been made and carried into effect. 

The master of the rolls observed, that “the personal property 
of an intestate is first to be applied in payment of his debts, 
and then distributed among his next of kin. The person who 
takes out administration to his estate, in most cases, cannot 
know who are his creditors, and may not know who are his 
next of kin; and the administration of his estate may be ex- 
posed to great delay and embarrassment. A court of equity 
exercises a most wholesome jurisdiction for the prevention of 
this delay and embarrassment, and for the assistance and pro- 
tection of the administrator. Upon the application of any 
person claiming to be interested, the court refers it to the mas- 
ter, to inquire who are creditors, and who are next of kin, and 
for that purpose to cause advertisements to be published in the 
quarters where creditors and next of kin are most likely to be 
found, calling upon such creditors and next of kin to come 
in, and make their claims before the master, within a reasonable 
time stated; and when that time is expired, it is considered 
that the best possible means having been taken to ascertain the 
parties really entitled, the administrator may reasonably proceed 
to distribute the estate among those who have, before the 
master, established an apparent title. Such proce edings he ving 


been taken, the court will protect the administrator against any 
future claim.” 
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“ «But itis s obvi ious,” he remarks, “that the notice given by adver er- 
tisements may, and must in many cases, not reach the parties 
really entitled. ‘They may be abroad, and in a different part of 
the kingdom from that where the advertisements are published, 
or, from a multitude of circumstances, they may not see or hear 
of the advertisements, and it would be the height of injustice 
that the proceedings of the court, wisely adopted with a view 
to general convenience, should have the absolute effect of con- 
clusively transferring the property of the true owners to one 
who has no right to it.” 

The master of the rolls further observed, “ that if a creditor 
does not happen to discover the proceedings in the court, until 
after the distribution has been actually made, by the order of 
the court, amongst the parties having, by the master’s report, an 
apparent title— although the court will protect the administra- 
tor, who has acted under the orders of the court,— yet, upon a 
bill filed by this creditor against the parties to whom the prop- 
erty has been distributed, the court.will, upon proof of no 
wilful default on the part of such creditor, and no want of 
reasonable diligence on his part, compel the parties, defendants, 
to restore to the creditor that which of right belongs to him.” 
The master of the rolls then applied this principle to the right 
of the next of kin, the complainant in the bill, and observed, 
“that it had been argued that the case is extremely hard upon 
the party who is to refund, for that he has a full right to con- 
sider the money as his own, and may have spent it; and that 
it would be against the policy of the law to recall the money, 
which the party had obtained by the eflect of a judgment upon 
a litigated title. But, he observed, there is here no judgment 
upon a litigated title ; the party who now claims by a para- 
mount title was absent from the court, and all that is adjudged 
is, that, upon an inquiry, in its nature imperfect, parties are 
found to have a primé facie claim, subject to be defeated upon 
better information. The apparent title, under the master’s 
report, is, in its nature, defeasible. A party claiming under 
such circumstances, has no great reason to complain that he 
is called upon to replace what he has received against his 
right.” 

“In the case of Gillespie v. Alexander, also above referred to, 
Lord Eldon observed, that, although the language of the de- 
cree, where an account of debts is directed, is, that those, who 
do not come in, shall be excluded from the benefit of it; yet 
the course is to permit a creditor, he paying costs, to prove his 
debt, as long as their happens to be a residuary fund in court, 
or in the hands of the executor, and to pay him out of the 
residue. If the creditor does not come till after the executor 
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has paid away the residue, he is not without remedy, though he 
is barred the benefit of that decree. If he has a mind to sue 
the legatees, and bring back the fund, he may do so, but he 
cannot affect the legatees, except by suit, and he « anued affect 
the executor at all. 

These principles are decisive of this branch of the case, as 
they establish, beyond all controversy, the right of the adminis- 
trator to assert the title of Williams, the intestate, to the pro- 
ceeds of the share in question, notwithstanding the decree of 
distribution by the Baltimore county court. There has been 
no laches, on his part, or, on the part of those whom he 
represents. 

The cases above referred to relate to the rights of creditors, 
and next of kin; but the principle is equally applicable to all 
parties interested in a common fund brought into a court of 
equity for distribution amongst the several claimants. 

It is worthy of observation in this connection that the decree, 
however conclusive in its terms, in the distribution of the fund 
amongst the apparent owners then before the court, possesses 
no binding effect upon the rights of the absent party, whose 
interests have not been represented on the subject of litigation. 
The opinion of the court given, and decree in pursuance 
thereof, applies only to interests of those amongst whom the 
fund is distributed. 

These observations furnish an answer to the argument on 
behalf of the appellees, drawn from a reference to the terms of 
the decree of the court of appeals of Maryland, in this case, by 
which the fund is adjudged to the executors of Oliver. As 
between all the parties then before the court, this adjudication 
was doubtless proper, and conclusive upon their rights. 

It is agreed i in the case, that but five eighths of the fund in 
controversy is in the hands of the executors, the residue having 
been paid over in the administration of the assets of the estate. 

If this portion had been paid over by the executors in pur- 
suance of an order of the court in an administration suit, the 
defendants would be protected to that extent, and the com- 
plainant compelled to proceed against the distributees. But no 
such fact appears in the case. 

Without saying, at this time, that an efecutor, in all cases, 
may be compelle d to accoung to a party making title to a 
portion of the estate, after distribution among the legatees and 
next of kin, unless first procuring an order of the court having 
charge of the administration, we perceive no reason, under the 
circumstances of this case, for exonerating them, or turning him 
round to a bill against the distributees. 

Upon the whole, after the fullest consideration we have been 
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able to give to this case, we think the decree of the court below 
was erroneous, and should be reversed. 


Mr. Chief Justice TANEY, Mr. Justice McLEAN, and Mr. 
Justice DANIEL dissented. 


John 8S. Williams, administrator of }) 
James Williams, dec’d appellant, 


v. 
Robert M. Gibbes and Chas. Oliver, 
ex’ors of Robert Oliver, deceased. ) Appeals from the circuit 
oot court of the United States 
for the district of Mary- 
John Gooding, Junior, administrator) land. 
de bonis non of John Gooding, 
deceased, appellant, 
v. 
Robert M. Gibbes and Chas. Oliver, 
ex’ors of Robert Oliver, deceased. 


Mr. Chief Justice TANEY dissenting. 

I dissent from the opinion in these two cases; but they are so 
intimately connected with the case against Lyde Goodwin’s 
administrator, just decided, that I shall be better understood by 
considering the three together. 

When the case of Gill (who was trustee of Goodwin under 
the insolvent laws of Maryland) against Oliver’s executors was 
before the court, I did not concur in the judgment then given, 
as will be seen by the report of the case in 11 Howard’s 
Reports, 529. It appeared to me unnecessary at that time to 
do more than simply express my dissent; but the course which 
these cases have since taken, and the decisions now given, make 
it my duty to state more fully my own opinion, and the grounds 
upon which I passed the decrees that are now before the court. 

The history of the controversy is this: Goodwin, Gooding, 
and Williams, were members of the Baltimore Mexican Com- 
pany, which made the contract with Mina, in 1816. The char- 
acter of that contract is fully stated in the eleventh and twelfth 
volumes of Howards Reports, and also the manner in which it 
came before the commissioners gnder the treaty with Mexico, 
and their award upon it. 

The commissioners awarded the sum mentioned in their 
award to the Mexican Company of Baltimore, as due “ for arms, 
vessels, munitions of war, goods, and money, furnished by the 
company to General Mina for the service of Mexico in the years 
1816 and 1817,” and gave interest to the company according to 
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the stipnlation in the contract with Mina. I have given the 
words of the award, because they show that the commissioners 
affirmed the validity of this contract, and directed the amount 
due by its terms, to be paid to the trustees therein named, for 
the benefit of the parties interested in it. 

Proceedings were soon after instituted in a Maryland court 
of equity, against the trustees by persons claiming an interest 
in the fund; and the money by order of the court was brought 
into court to be distributed among the parties entitled. Many 
claimants appeared, presenting conflic ‘ting claims for shares in 
the company. 

Goodwin, Gooding, and Williams, all became insolvent. 
Goodwin in 1817, Gooding and Williams in 1819; and their 
respective trustees appeared in the Maryland court, and claimed 
the amount due to the insolvent. 

On the other hand, the executors of Oliver claimed these three 
shares. Goodwin’s under an assignment made to Oliver by 
Goodwin in 1829, and the other two under assignments made 
to him in 1825, by George Winchester, who was the trustee of 
each of them. 

The controversies which arose upon the distribution of this 
fund were removed to the Maryland court of appeals, which is 
the highest court of the State. And in the trial there, it was 
objected that the contract with Mina was in violation of law, 
and therefore fraudulent and void, and vested no rights in the 
members of the company which the law would recognize, and 
consequently that no right of property in it could vest in the 
trustee when the party became insolvent, 

It may be proper to remark, that under the Maryland insolvent 
law, all the property, rights, and credits belonging to the insol- 
vent at the time of his petition, become vested in his trustee ; 
and he at the same time executes a deed to the trustee, convey- 
ing and assigning to him all his property, rights, and credits of 
every description for the benefit of his creditors. And if the 
persons above named, at the times of their petitions in 1817 and 
1819, had any interest whatever, either legal or equitable, vested 
or contingent, under this Mexican contract, it passed to their 
trustees. 

The court of appeals decided that the contract with Mina 
was fraudulent and void undervur neutrality laws, and therefore 
vested no right in the parties which a court of justice in this 
country could recognize, and, consequently, that they had no 
interest or property under it which could be transferred to or 
vest in their trustees at the time of their insolvency. And upon 
this ground they decided againststhe claim of the trustees, and 
directed the whole amount of the three shares to be paid to 
Oliver’s executors. 
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The ground upon which they supported the claim of Oliver’s 
executors to these shares is not stated fully in the opinion. It 
was, I presume, upon the ground that, by the terms of the award, 
the shares of these three persons were received by the trustees 
named in the award, in trust for these executors; and that the 
trustees, therefore, had no right to withhold it from them; as 
neither they nor their testator had any participation in the 
fraudulent contract out of which it had arisen. And if the 
court was right in deciding, that neither the trustee of the insol- 
vent nor any one else could derive a title to this money under 
the contract with Mina, pérhaps the language of the award, 
together with the documents referred to in it, might justify this 
decision. But I express no opinion on this point, and merely 
suggest it in justice to the court of appeals, in order to show 
that their opinions in these cases are not necessarily inconsistent 
with each other, although the court may have reasoned errone- 
ously, and decided incorrectly. 

These decisions were brought to this court by the trustees of 
the insolvents, by writs of error under the 25th section of the 
act of 1789. Motions were made in each of them to dismiss 
for want of jurisdiction ; and the motions were sustained by the 
majority of the court, and the cases dismissed, as will appear in 
the reports referred to. 

I differed in opinion from the court; but undoubtedly, when 
the cases came before me at circuit, upon bills filed by the ad- 
ministrators, it was my duty to conform in the inferior court to 
the decision of the superior, as far as that decision applied to 
the case presented by these complainants. It is true, that in my 
own opinion, and according to the views of the subject I had 
always entertained, these bills, by the administrators of the in- 
solvents, could not be maintained. But I dismissed them, not 
only upon that ground, but also under the impression that I was 
bound to do so upon the principles upon which this court had 
decided them in the suits by the trustees. It appears, however, 
by the opinion just delivered, that I was mistaken, and placed 
an erroneous construction on the opinions formerly delivered. 
It seems, therefore, to be due to myself to state not only my 
opinion in the former cases, but also the interpretation I placed 
upon the language of this court in deciding them. And I think 
it will be found that the language of the former decisions was 
fairly susceptible of the construction I put upon it, although 
that construction has turned out to be erroneous. I do not mean 
to say that the construction which the majority of the court 
puts upon its former decisions now, is not the true one; but 
that the language used in it might lead even a careful inquirer 
to a contrary conclusion. 
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I proceed, ii in the first place, to spei vak of the case of Gill, trus- 
tee of Lyde Goodwin. As I have already said, when that case 
was before this court, I thought, and still think, we had jurisdic- 
tion; and proceed now to state the grounds of that opinion, and 
how it bore on the decision of the suit by his administrator, 
which is now before us. 

The money in dispute was claimed under the contract with 
Mina. And the amount claimed was awarded to the Mexican 
Company, or their legal representatives or assigns, by the com- 
missioners appomted under the Mexican treaty, and the act of 
congress passed to carry it into execution. The commissioners 
were authorized to ascertain and determine upon the validity 
of the claims of American citizens upon the Mexican govern- 
ment, and for which this government had demanded reparation. 
Of course, it was their duty not to allow any claim for services 
rendered to Mexico, or money advanced for its use, by American 
citizens in violation of their duty to their own country, or in 
disobedience to its laws. For the government would have been 
unmindful of its own duty to the United States, if it had used 
its power and influence to enforce a claim of that description, 
or had sanctioned it by treaty. But the board of commissioners 
were necessarily the judges of the lawfulness of the contracts, 
and the v: alidity of the claims presented. They were necessarily 
to determine whether the *y were of the dese ‘ription provided for 
in the treaty or not. The *y may have committed errors of judg- 
ment in this respect, and may have committed an error of 
judgment in sanctioning the contract with Mina. But the law 
under which they acte d “made them the exclusive judges on the 
subject. ‘There was no appeal from their decision. And if there 
was no mal-practice on the part of the commissioners, and the 
award was not obtained by fraud and misrepresentation, it was 
final and conclusive. It was like the judgment of any other 
tribunal having jurisdiction of the subject-matter, and could not 
be reéxamined and impeached for error of judgment in any 
other court which had no appellate power over it. And they 
decided that the contract of Mina was valid, and consequently 
it vested from its date a lawful right to the money in the mem- 
bers of the Mexican Company. 

The objection, therefore, in the Maryland court, brought into 
question the validity of an authority exercised under the United 
States; and as the decision of the state court was against its 
validity, it was my opinion that a writ of error did lie under the 
25th section of the act of 1789. And regarding the award as 
final and conclusive upon other tribunals, there was error in-the . 
judgment of the state court which pronounced it invalid and 
fraudulent. It will be observed that this error was the founda- 
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tion of the judgment of the state court. For if the court did 
not look behind the award, and had regarded the contract as 
valid, the right to Goodwin’s interest undoubtedly passed to his 
trustee in 1817, long before his assignment to Oliver. I there- 
fore thought this court had jurisdiction, and that the judgment 
of the court of appeals ought to be reversed, and this money 
paid to the trustee, and not to Oliver’s executors. 

The majority of the court, however, entertained a different 
opinion, and dismissed the cases, upon the ground, as I under- 
stand the opinion, that the construction of the treaty, or of the 
act of congress, or the validity of the authority exercised under 
them, did not appear to have been drawn into question in the 
court of appeals; and that the case appeared to have been de- 
cided upon the effect and operation of their own insolvent law, 
and upon their own laws regulating contracts and transfers of 
property and credits within the State, over which we had no 
jurisdiction upon the writ of error; that these matters were ex- 
clusively for the decision of the state tribunals, and their decision 
final upon the subject. 

Some remarks are made in the opinion in relation to grounds 
upon which the state court might have decided without im- 
peaching the award of the commissioners; and among others, 
the fact that Goodwin had assigned his right to Oliver in 1829, 
and that the Mexican congress had previously, in 1825, acknowl- 
edged its validity. ‘There is an error in the date, but it is imma- 
terial. The acts of the Mexican congress were in 1823 and 
1824. 

But I did not understand these remarks as intended to affirm 
that the share of Goodwin passed to Oliver by this assignment, 
but as suggesting grounds upon which the state court might, 
whether erroneously or not, have decided in favor of the execu- 
tors. Because, as the court held that it had no jurisdiction in 
the case, I supposed that it intended to give no opinion upon 
the merits. And I presumed that it did not intend to decide 
that the acknowledgment of Mexico, that Mina’s contract was 
binding upon the republic, could give any validity to it in the 
courts of the United States. For the contract of the Baltimore 
Company would have been liable to the same objections if it 
had been made originally, in 1816, with the Mexican government 
instead of General Mina. And if it was void in 1817, and 
Goodwin then had no interest under it, it was equally void in 
1829, when the assignment to Oliver was made; and it is due 
to the court of appeals to say, that they have not indicated, in 
any of their opinions, that the acts of the Mexican congress had 
any influence on their judgments. 

Upon these considerations I dismissed the bill at circuit, upon 
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two grounds: 1. My own opinion is, that the interest of Good- 
win passed to his trustee, and consequently that the present 
complainant (his administrator) can have no title. 2. This 
court decided, upon a view of the whole case, that it had no 
appellate power over this judgment, and that it had been decided 
by the Maryland court upon its own construction of its own 
laws. And that point being adjudged by this court, I did not 
see upon what ground I could, in conformity to this opinion, 
revise the judgment of the state court and reverse its decision. 
It would, in substance, have been the exercise of an appellate 
power at circuit over the decisions of the state courts, upon 
their own laws, which this court had refused to exercise on writ 
of error; and, for the reason first above stated, I now concur in 
affirming the judgment here in the casé of Goodwin’s adminis- 
trator. 

I come now to the cases of the administrators of Gooding 
and Williams, which are, in many respects, alike. ‘These writs 
were also dismissed for want of jurisdiction, when formerly be- 
fore the court; and in dismissing them, the court said that the 
title of the trustees to the shares of Gooding and Williams, 
“involved only a question of state law, and therefore was not 
the subject of revision here, and was conclusive of his rights, 
and decisive of the case.” I quote the language of the court. 
The want of jurisdiction was, therefore, the only point decided 
in these cases, and they were dismissed on that ground. 

It is true that in these cases, as well as in that of Goodwin’s 
trustee, language is used, in the opinion of the court, which 
would seem to imply that the court was of opinion that the 
contract was void originally, but had afterwards become valid 
by the events referred to in the opinion. “But I understood these 
observations, as I did those made in Goodwin’s case, merely as 
suggesting considerations which might have led to the decision 
of the state court, without impeaching the award of the com- 
missioners, but not as approving or sanctioning them as sufli- 
cient grounds for their decree. For the court determined that it 
had no jurisdiction, and consequently the merits of the case 
were not before it, and I presumed it did not mean to express 
any opinion concerning the correctness or incorrectness of the 
judgment of the state court. Such I have understood to be 
the established practice of this court, and I was not aware that 
this case was intended to be an exception. ‘The only point 
decided was the conclusiveness of the judgment of the state 
court upon the rights of the trustees. 

The court of appeals assigned two reasons for their decision, 
and taking them literally, as they stand, they are inconsistent 
with each other. But the opinion appears to have been hastily 
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written, and not sufficiently guarded in its words; and it is evi- 
dent they meant to say, that, in the opinion of the court, no 
interest vested in the trustee, because there was no legal or 
equitable interest acquired by the contract that could vest any- 
where, or in any person. But, if there was a legal interest, it 
passed to his trustee, and by his assignment vested in Oliver. 
This mode of, decision upon alternative grounds, is an ordinary 
and familiar one in courts of justice, and will often be found in 
the decisions of this court. 

And however the reasoning of the state court may be regard- 
ed, it is clear that, with the interest of the intestate before them 
and under consideration, they decreed that the shares belonged 
to Oliver’s executors. Now it it is perfectly immaterial whether 
the reasons assigned by the court were right or wrong. Here is 
their judgment, their decree—a decree founded altogether on 
state laws, as this court have said in their former decisions, and 
made by a court of competent jurisdiction. Upon what princi- 
ple, then, can a court of the United States, either at circuit .or 
here, undertake to revise it or reverse it for error? If we had 
no appellate power upon the writ of error, and no right to reverse 
the judgment for errors supposed to be committed by the state 
court in interpreting and administering its own laws, how can 
this court or the circuit court exercise this revising power over 
the judgment in the form it now comes before us. It is doing 
in another way what it is admitted cannot be done in the pre- 
scribed mode of proceeding by writ of error. And I am not 
aware of any precedent for this exercise of power in a court of 
the United States administering state laws, when the judgment 
of the highest court of the State is before them upon the same 
case upon which the United States court is called on to decide. 

It will be remembered that the appellate and revising power 
of the courts of the United States over the judgments of state 
courts stands upon very different principles: from those which, in 
England, govern the relation of superior and inferior tribunals, 
and they are not, therefore, always safe guides upon the revising 
and reversing power which the courts of the United States may 
constitutionally exercise over the judgments of state courts. 

I know it is said that the administrators of these insolvents 
who have filed these bills were not parties to the former proceed- 
ings, and are not therefore estopped by the decree of the court 
of appeals. And a good deal of argument has been offered to 
maintain that proposition; but that question cannot arise until 
other questions which stand before it and control it are first dis- 
posed of. For this court held, upon the former writs of error, 
that these cases were decided by the court of appeals exclusively 
upon Maryland law; and, if that be the case, before we come 
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to the question of parties, other questions must be decided : 
1. Whether in this form of proceeding you can examine into 
the validity of the grounds upon which the state court decided 
them, and reverse its judgment if you suppose it committed 
an error in interpreting and administering its own laws; and, 
if you are authorized to do this, then, 2. Did it commit an 
error in deciding that those shares belonged to Oliver’s execu- 
tors? ‘The reasons they may have given for this opinion are 
altogether immaterial; and if these two questions are decided 
in the affirmative, and this court reverses the judgment, upon 
the ground that the shares belonged to the insolvents at the 
times of their death, and not to Oliver’s executors, then the 
administrators would undoubtedly have an interest, and are hot 
estopped by the former decree from claiming their rights. No- 
body, I presume, disputes this. But, before you come to this 
part of the case, you must take jurisdiction over the judgment 
of the state court, and reverse it for error. Because, if that 
judgment stands, then the intestates had nothing at the times 
of their death that could pass to the administrators; and there 
would have been no more propriety in making them parties, 
than any other stranger who had no interest in the fund. ‘The 
administrator of a vendor who has in his lifetime divested him- 
self of all right to property, can hardly be supposed to be a 
necessary party in a controversy between purchasers under him 
when neither of the claimants has a right to fall back for in- 
demnity on his estate. The administrators offer no new evidence 
of interest in them or their intestates, but present here the iden- 
tical case, in all its parts, that was before the court of appeals 
when it passed its decree. 

Indeed, I cannot comprehend how the state court, or this court, 
van award the fund to the administrators, if the contract was 
fraudulent and void when the parties became insolvent. They 
both died before the award was made ; but if, up to that time, the 
contract continued open to examination in a court of justice, and 
was decided to have been fraudulent and a nullity when made, 
nothing afterwards could have given it legal existence. Nihilum 
ex nthilo oriatur is as true in law as in philosophy. If void at 
first, it continued to be void and a nullity to the time of the deaths 
of the parties, and their administrators could derive no lawful 
title from them. ‘To say that a legal or equitable interest in a 
fraudulent contract can exist in a party and be transmitted to 
his administrator, when used as legal language, is a solecism. 
And if from necessity, upon any principle of law or equity, 
the award related back, it would seem that those who purchased 
the interest in these shares, at their full market value at the time, 
and paid for it, should have the benefit of the relations. 
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It may be said, perhaps, that although the acts of congress of 
Mexico, in 1823 and 1824, could not make valid a contract 
originally void and a nullity by our laws, yet these acts of the 
Mexican legislature constituted a new and original contract 
which at that time might lawfully be made by our citizens, and 
that the rights of the parties take date from that contract. But 
this view of the case would not obviate the legal objections, but 
on the contrary it would add tothem. For it still assumes the 
principle that the state court had a right to examine into the 
testimony, not only to determine the rights of the parties under the 
award, but to impeach the award itself. . And upon this theory, 
if they had not found these acts of the Mexican congress in the 
proceedings of the commissioners, the state court might have 
held the whole award erroneous and a nullity, vesting no rights in 
any one, because it sanctioned an illegal contract. As I have 
already said, a state court, in my judgment, has no such power. 

The commissioners do not refer to the Mexican acts of con- 
gress, nor allow the claims of the company upon a contract 
made by these laws. They award expressly upon the contract 
with Mina, and give interest according to that contract. And 
unless their award may be impeached for error, and their decis- 
ion upon the claim reéxamined and reversed in the state court, 
the rights of all the claimants depend upon this contract, and 
take date from it. According to the award of the commis- 
sioners, it is this contract that gave the claimants rights, and 
which must consequently govern the court in distributing the 
fund. 

It seems to be supposed that the decision of the court of ap- 
peals declaring this contract to be fraudulent and void was 
founded upon some local law of the State. But that is evidently 
a mistake. It was founded on the breach of the neutrality laws 
of the United States. They looked behind the award of the 
commissioners, behind an authority exercised under the United 
States, and impeached its validity. 

Besides, no other contract but this was under examination 
in the state court. ‘The court speak of no other in their opinion. 
The parties, as appear by the proceedings, all claimed under it, 
and the decisions of the court and the distribution of the fund 
were founded upon it. Can another and a subsequent contract 
be set up here, upon which the state court has passed no judg- 
ment, and has not acted, and under which none of the parties 
before it claimed? I think not. And if their decision is to be 
set aside for error, it must, I presume, be for error in deciding 
upon the contract brought before them by the parties. And if 
this court now reverse these decrees upon the ground that the 
original contract with Mina was void, but became valid by sub- 
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sequent events, it reverses upon a new case, upon which the 
state court has never decided. Moreover, it unsettles the whole 
proceedings in the state court, for the interest of the claimants, 
in almost every instance, depe nde d upon the time that a lawful 
right to this claim vested in the comp: ny. 

And if, notwithstanding these objections, this court may look 
into the judgment and reverse it for error, and they find it to 
have been decided upon two principles of law, consistent or 
inconsistent with each other, one of which is erroneous and the 
other sound, ought not the judgment to be affirmed ? 

Now, as I have already said, the state court committed an 
error, in my opinion, in going behind the award, and receiving 
testimony to show that a contract was fraudulent and void which 
a tribunal of the United States having exclusive jurisdiction 
over the subject had decided to be lawful and valid. And if 
this court have the power to revise that judgment, I think it 
could not be supported on that ground. 

But they put it upon another, and say, that if the original 
contract is regarded as valid, then the interest of the insolvents 
passed to their trustee, and, by virtue of his assignment, vested 
in Robert Oliver. 

Now, in examining the judgment of an inferior tribunal in a 
case of this description, would the appellate court lay hold of the 
erroneous principle to reverse the judgment? Would they not 
affirm it upon the other alternative, which placed it upon lawful 
and tenable grounds? I think nobody would doubt that the 
judgment would be affirmed. Ought not the same rule to be 
applied to the Maryland judgment which this court is now re- 
vising? And is not this court bound, under the award of the 
commissioners, to regard the original contract as valid, when it 
has been so decided by a lawful tribunal of the Unite rd States, 
having exclusive jurisdiction over the subject? If we are so 
bound, and not authorized to impeach the judgment of the com- 
missioners, then the judgment of the Maryland court, in the cases 
of Gooding and Williams, is right, and ought to be affirmed upon 
the second ground stated in the opinion, even if we were sitting 
here as an appellate tribunal. 

It is true that the bill in the case of Williams’s trustee was 
filed in the state chancery court, which, by a change of the 
law, represents the court where the fund was originally paid in 
and distributed among the claimants ; and was removed to the 
circuit court of the United States by the appellees, who reside 
out of the State. And undoubtedly, the circuit court, in that 
state of the case, possessed the same power over it, and were 
bound to decide it upon the same principles that ought to have 
governed the state court in which the bill was filed. But there 
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was no new evidence, no new fact, no new interest or equity 
presented. There is a new name, indeed, but no new interest 
or equity disclosed in the bill. And upon that case the court 
of appeals had passed its decree. That decree was the law of 
the case, in the inferior court, where this bill was filed. And 
the court of appeals itself could not reverse its decree, signed 
and enrolled at a former term, nor open it merely because a 
new name was before them, which, according to its former 
decree, had no interest in the fund, and consequently ought not 
to have been made a party in the former proceedings. And if 
we now reverse this judgment, we go further than the Maryland 
court of appeals could have gone, and exercise what is essen- 
tially an appellate power over it, correcting the errors of an in- 
ferior court. 

But in Gooding’s case this court go still further. The bill in 
this case was filed originally in the cireuit court of the United 
States. Yet the fund was never in that ¢ourt, nor the money 
paid to the appellees by its order. If the decree is to be opened 
for error, after the fund is distributed by order of a court of 
competent jurisdiction, ought it not to be done in the court that 
passed the decree? And can a circuit court of the United 
States compel the appellees to repay money which they hold 
under the decree of a court of coérdinate jurisdiction, made 
upon the same case, with the same evidence before them? I 
think not. 

Besides, Gooding became insolvent again in 1829. All the 
property, rights, and credits which he had at that time, vested 
in his trustees, who are still living. If Goodwin’s interest in 
1829 had become so far valid that it could pass by his assign- 
ment to Oliver, why is not Gooding’s also lawful and vested in 
his trustees? Upon what principle can Goodwin’s interest be 
capable of assignment in 1829, and Gooding’s remain fraudulent 
until his death? Yet if it was capable of assignment in 1829, 
the complainant is not entitled. It passed to his trustees. 

And if, as the court now say, Goodwin would be estopped 
from impeaching his assignment to Oliver on the ground that 
the original contract was illegal and fraudulent, why are not 
Gooding and Williams, and their administrators, equally es- 
topped from impeaching their assignments to their respective 
trustee? ‘T'he assignment to the trustee for the benefit of their 
creditors was equally meritorious with Goodwin’s assignment 
to Oliver. And if they had appeared as parties in the Maryland 
court, would they have been permitted to impeach the title of 
the trustee, who was then claiming it, and set up a right to the 
money in themselves, upon the ground that the contract of their 
respective intestates was fraudulent? Certainly, the principle 
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is we ell extablis shed in chane ery that a party cannot set aside 8 

contract upon the ground that he himself was guilty of a fraud 
in making it. I do not cite cases to prove familiar doctrines. 
His administrator is in no better condition. And yet he is 
allowed, in this case, to defeat the operation of the intestate’s 
deed to the trustee, upon the ground that the contract, of which 
the trustee claims the benefit, was a fraudulent one on the part 
of his intestate. And here, ina court of equity, these administra- 
tors support their title and recover this money against their 
trustees, as well as Oliver’s executors, solely upon the ground 
that their intestate was guilty of a fraud in making the contract 
with Mina, and incapable, therefore, of assigning it. ‘The party 
defeats the operation of his own deed, upon the ground that he 
himself committed a fraud. ‘This doctrine cannot, I think, be 
maintained, upon principle or authority, in a court of chancery. 

We are not dealing with Mexican laws, or inquiring what a 
Mexican tribunal or the Mexican government would decide 
relation to this contract, but we are inquiring how it stands in 
a Maryland court, and what are the legal rights under it by the 
laws of Maryland. And I understand this court to place its 
opinion solely upon the ground that this contract was fraudulent 
and void by the laws of Maryland, and that the parties acquired 
no rights under it. 

It may have been good in Mexico ; a valid, binding obligation. 
They may have be en willing to reward our citizens for a 
breach of duty to their own country ; but that could not cleanse 
it from the offence against our own law, nor give legal rights to 
the administrator, when there was no right in the intestate. 
The courts of the United States can hardly be authorized to 
sanction and enforce what are called honorary obligations of a 
foreign nation, when those obligations have arisen from tempta- 
tions offered to our own citizens to violate the laws of their own 
country. Nor can | perceive how the opinion of the Maryland 
court, declaring this contract to be fraudulent and void, can be 
binding and conciusive upon this court, and yet every other de- 
cision of the same court, in the same case, explaining or quahi- 
fying this opinion, still be open to examination and reversed for 
error. 1 cannot, for myself, draw any line of distinction between 
the relative conclusiveness of the opinions the state court ex- 
pressed, when all of them were equally within its jurisdiction 
and depended altogether upon the laws of the State; and all 
upon points necessarily arising in the case they are then de- 
ciding. 

When these two cases were before the court, upon writs of 
error brought by the trustees, I entertained the opinions I now 


express. 1 then thought that the court had jurisdiction, upon 
23% 
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the ground that the validity of the act of the Maryland legislature 
of 1841, confirming a certain description of conveyances made 
before that time by the trustees of insolvent debtors, was drawn 
into question, as contrary to the constitution of the United 
States, and their decision had been in favor of the validity of 
the state law. And I still think so. But at the same time | 
was of opinion that the law in question was valid, and that 
although we had jurisdiction, the judgment of the state court 
in these two cases ought to be affirmed, and the writs of error 
not dismissed. For the trustee in whom the shares vested, 
according tothe opinion I have expressed as to Goodwin’s case, 
had transferred them to Oliver, and the state court was there fore 
right in decreeing them to Oliver’s executors. ‘The majority of 
this court thought otherwise, and dismissed them for want of 
jurisdiction. And I did not state my dissent, because, as [ then 
understood the opinion, the dismissal finally dispose -d of them. 
It was upon the grounds above stated that I decided these 
cases at the circuit, and supposed, at the time I was deciding 
them, in conformity to the opinion of this court upon the con- 
clusiveness of the judgment of the state court. The judgment 
just pronounced, however, shows that so far as the shares of 
Gooding and Williams are concerned, | misunderstood the 
opinion of the majority of this court. But with all the habitual 
respect which ‘I feel for the judgment of my brethren, the opinion 
I held at the circuit remains unchanged. And I have the more 
confidence in it, because this court, now, as heretofore, have 
said that the questions in dispute depend altogether on Maryland 
law; and every judge in Maryland who has been called upon 
to hear and decide the cases of Gooding and Williams, of which 
I am now speaking ; the judge of the court of original chancery 
jurisdiction, the judges of the court of appeals, all men of high 
legal attainments and eminence ; have clearly and unanimously 
held, upon the same proofs now before us, that the executors of 
Oliver were entitled to these two shares in the Mexican Com- 
pany, and decreed.that the money should be paid to them. 
And no one of these judges deemed it necessary that the ad- 
ministrators should be parties, or called before the court ; acting 
no doubt upon the established rules of chancery, that a person 
who has no interest in the fund need not and ought not to be 
made a party; and that the administrators could have no 
interest, as the intestates themselves had none at the times of 
their respective deaths. And that if they were before the court, 
they could not be allowed to impeach the deed to the trustees by 
alleging that their intestate had committed a fraud in making it. 
It must, therefore, adhere to the opinions I entertained when 
the cases were before me at circuit, and dissent from the 
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opinion just pronounced, in the cases of Gooding’s and Wil- 
liams’s administrators, and concurring in that of Goodwin’s 
administrator, for the reasons hereinbefore stated. 


John 8S. Williams, administrator of 
James Williams, deceased, appellant, 
v. 

Robert M. Gibbes and Charles Oliver, 
executors of Robert Oliver, deceased. } Appeals from the circuit 
court of the United 
States for the district 
John Gooding, jr., administrator de of Maryland. 
bonis non of John Gooding, deceased, 
appellant, 


and 


v. 
Robert M. Gibbes and Charles Oliver, 
executors of Robert Oliver, deceased. 





Mr. Justice DANIEL dissenting. 

When, at a former term, these cases were brought before this 
court, in the name of Nathaniel Williams, trustee for the credi- 
tors of James Williams, an insolvent debtor, and of the same 
Nathaniel Williams, as trustee for the creditors of John Good- 
ing, an insolvent debtor, the court, after argument and upon full 
consideration, dismissed them for the want of jurisdiction. The 
decision of the court then pronounced, commanded my entire 
concurrence. I still concur in that decision, and hold the 
reasons on which it was founded as wholly impregnable. 
Those reasons were specifically these: That the questions in- 
volved in the cases were purely questions arising upon the 
construction of the insolvent laws of Maryland; questions 
properly determinable, and which had been determined by the 
highest tribunal of that State; and such, therefore, as vested 
no jurisdiction in this court. 

Such, then, being directly and explicitly the decision of this 
court, as will be seen in the report of its decision in 12 How. 
111, 125, it becomes a matter for curious speculation to inquire 
by what view of the facts and the law of these cases, by what 
process of reasoning upon the same facts and the same law, this 
court have now arrived at a conclusion diametrically opposed 
to that which had been formerly reached by them. ‘The parties 
in interest are essentially the same, varied only in name; it is 
the same insolvent law of Maryland which it is now, as it for- 
merly was, undertaken to interpret ; and it is the identical expo- 
sition of the identical court, formerly examined and sanctioned 
here, which this tribunal now assumes the right to reject and 
condemn. 
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Indeed, the fie Jd for discussion ‘and criticism is now much 
more narrow than was that which existed when these cases 
were formerly before this court. At that time there were strenu- 
ously urged grounds for contestation, founded upon an alleged 
construction of the Mexican ‘treaty, and of the acts of the 
commissioners under that treaty. At present, the claims of the 
appellants, and the impeachment by them of the decision of 
the state court, and of that of the circuit court of the United 
States, have been rested chiefly, if not exclusively, upon the 
fact, that the personal representatives of the insolvent assignors 
were not made parties to the suits brought for the distribution 
of the effects of the insolvents. 

It cannot be correctly insisted on as a universal or necessary 
rule, that in suits by assignees the assignors from whom they 
derive title must be made parties. Cases may occur in which 
there may be a propriety of joining the assignors in such suits, 
but, without some apparent cause for such a proceeding, the 
rule and the practice are otherwise. Indeed, the calling into 
a controversy or litigation a person who can have no interest 
in such litigation, would be discountenanced by the courts, 
who would dismiss him from before them at the costs of the 
person who should have attempted such an irregularity. And 
it would seem that, if there could be a case in which such an 
attempt would be irregular, it would be that in which the 
person so made a party, had not, and could not have, any 
interest in the controversy ; in other words, should be an in- 
solvent, who had transferred upon record every possible interest 
he possessed in the matter in controversy. But suppose it be 
admitted as the general rule, that an assignee should, in the 
prosecution of an assigned interest, call in his assignor as a 
voucher, or for any other purpose, how will these cases be 
affected by such an admission ? 

The absence of the personal representatives of the insolvent 
assignors is the only circumstance imparting a shade or sem- 
blance of difference between the attitude of these cases as 
formerly brought before us, and that in which they are now 
presented. Of what importance, either now or formerly, could 
be the presence or absence of the personal representatives of 
these insolvents, it might puzzle G&dipus himself to divine. 
The rights or interests of the representative can never be 
broader than are those of the person represented ; and as the 
persons represented in these cases are admitted on all sides, 
and are shown upon record, to have nothing, by reason of the 
transfer to their trustees of all that they had ever possessed, or 
to which they had any claim —and ‘that, too, by a mode of 
transfer which declared the inadequacy of their all for the 
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liquidation of their de bts — it followed, that those who came 
forward under these insolvents, jure representationis, merely, 
could themselves be entitled to nothing, by representation, from 
their principals, nor claim any thing in opposition to the. univer- 
sal and absolute assignments to the trustees of those debtors. 

Had these personal representatives of the insolvents been 
made parties to the suits for distribution, it is probable that 
they would have been regarded by the court as mere men of 
straw, used for the purpose of depriving the purchasers, for valu- 
able consideration, from the trustees or assignees of the insol- 
vent’s interests, deemed, at the time of the sale by the trustees, 
precarious and contingent, but which the progress of events had 
subsequently rendered available. 

But whatever may be admitted as the general rule applicable 
to suits by an assignee ; however that rule may be supposed to 
require that in such suits the assignor, or his representative, 
should be a party, still, we are brought back to the true charac- 
ter of these cases, and of the rule of law peculiarly applicable to 
them, namely, that they are controversies depe nding upon the 
construction of the statutes of Maryland, which re egul: ite the 
administration of the effects of insolvent debtors. That, in the 
construction of those statutes, it has been, by the supreme court 
of the State, decided, that in suits by the purchasers or as- 
signees from the statutory trustees of insolvent debtors, the 
personal representatives of those insolvent debtors are not 
necessarily to be made parties, but that such suits may be 
prosecuted and decided without partic ipation or interference on 
the part of such representatives; that in conformity with this 
construction of the statute of Maryland, by the supreme court 
of the State, the circuit court of the United States for the dis- 
trict of Maryland, and this court, in the cases herein mentioned, 
have concurrently ruled in direct opposition to the pretensions 
of the appellants now advanced. 

Regarding the decision just pronounced as in conflict with 

all that has been heretofore ruled upon the subjects of this 
controversy, and as transcending the just authority of this 
court to reject the construction of “the statute of M: uryland pro- 
claimed by the supreme court of that State, I am constrained 
to declare my dissent from the decision of this court, and my 
Opinion that the decrees of the circuit court, in these cases, 
should be affirmed. 





Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court‘of the United States for the dis- 
trict of Maryland, and was argued by counsel; on considera- 
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tion whereof it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court in this cause 
be and the same is hereby reversed with costs, and that this 
cause be and the same is hereby remanded to the said circuit 
court for further proceedings to be had therein in conformity 
to the opinion of this court. 


Joun Goopine, Junior, Apministrator de bonis non of Joun 
GOODING, DECEASED, APPELLANT, U. CHARLES OLIVER AND 


Rosert M. Gisses, Execurors or Rosert OLIveER, DE- 
CEASED. 


The decision in the preceding case, of Williams, administrator of Williams rv 
Oliver’s executors, again affirmed. 


Tuts was an appeal from the circuit court of the United 
States for the district of Maryland. 

In its leading. features, it was identical with the preceding 
ease of Williams, administrator of Williams, against the same 
defendants. 

Oliver had purchased Gooding’s share in the Mexican Com- 
pany, from Winchester, the trustee in insolvency, which was 
passed upon by the Baltimore county court and the Maryland 
court of appeals, under the same circumstances and at the same 
time with the preceding case. 

Gooding died intestate, on the 15th of February, 1839, and 
John Glenn administered upon his estate on the 15th of Feb- 
ruary, 1852. John Gooding, Junior, the appellant, afterwards 
became the administrator de bonis non. 

The circuit court dismissed the bill filed by the appellant, 


and it was argued in this court together with the preceding 
case. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the circuit court of the 
United States for the district of Maryland. 

The case involves the same questions, and is in all respects 
the same, as the case of the administrator of Williams against 
the executors of Oliver, just decided. 

The decree of the court below is therefore reversed, and the 
case remanded to the court below. 


Mr. Chief Justice TANEY, Mr. Justice McLEAN, and Mr. 
Justice DANIEL, dissented. 
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For the opinions of Mr. Chief Justice Taney and Mr. Justice 
Daniel, see the preceding case of Williams, administrator of 
Bb b] 
Williams, v. Gibbes and Oliver, executors of Robert Oliver, 
>] 
deceased. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Maryland, and was argued by counsel. On considera- 
tion whereof it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court in this cause 
be and the same is hereby reversed with costs, and that this 
cause be and the same is hereby remanded to the said circuit 
court for further proceedings to be had therein, in conformity 
to the opinion of this court. 


IN THE MATTER OF JostaAH 8S. STAFFORD AND JEANNETTE KiRk- 
LAND, HIS Wire, ApPELLANTS, v. Tue Union Bank oF 
LOovISIANA. 


Where an appeal from a decree in chancery is intended to operate as a supersedeas, 
the security given in the appeal bond must be equal to the amount of the decree, as 
it is in the case of a judgment at common law. 

Where the security is insufficient, this court will, upon motion of the appellee, lay a 
rule upon the judge below, to show cause why a mandamus should not issue, com- 
manding him to carry into execution the decree of the court below. 

Upon cause shown by the judge that, having taken what he considered to be good 
and sufficient security, the cause was appealed to this court, which removed it from 
his jurisdiction, and that he had no power to make an order in the case, this court 
will order a peremptory mandamus. 

But as the security given was sufficiert to bring the case before this court by appeal, 
a motion to dismiss the appeal must be overruled. 


Tus was an appeal from the district court of the United 
States for the State of Texas. 

It was before the court at the last term, and is reported in 
16 How. 135. 

It will be seen, by a reference to that case, that the court 
expressed its opinion, that where there was a decree in chan- 
cery from,which an appeal was taken, in order to make that 
appeal operate as a supersedeas, the security given in the 
appeal bond must be equal to the amount of the decree, as it is 
in the case of a judgment at common law. 

It will also be seen, that a motion to dismiss the appeal could 
not be entertained, because the time had not expired within 
which the appellant was allowed to file the record; nor could a 
motion be entertained to award a procedendo. 
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It will also be seen, , (p. 141 F that the court suggested a mode 
of relief, by moving for a rule on the district judge, to show 
cause why a mandamus should not be issued. 

Taking the case up at this period of its history, it now 
becomes necessary to trace the subsequent proceedings. 

On the 12th of May, 1854, the Union Bank of Louisiana filed 
the following petition : — 

“ To the honorable the justices of the supreme court of the 
United States : — 

“The petition of the Union Bank of Louisiana, a corpora- 
tion duly established by the laws of the State of Louisiana, 
respectfully showeth: That on the 5th day of March, 1548, 
your petitioner filed its bill in the district court of the United 
States for the district of Texas, against Josiah 8S. Stafford and 
Jeannette Kirkland Stafford, his wife, whereby your. petitioner 
sought to obtain a foreclosure of a certain mortgage, held by it 
on certain negro slaves, then in the possession “of the said 
defendants ; but, at the hearing in the said court, and by the 
decree thereof, the said bill was dismissed. And your petitioner 
further showeth, that from the decree of the said court, direct- 
ing the dismissal of the said bill, an appeal was prayed by 
your petitioner to this court ; and, at the December te rm, 1851, 
the said decree was re versed, and the cause remanded to the 
said district court, with directions to that court to enter a 
decree in favor of your petitioner; and, accordingly, such a 
decree was in fact rendered by the said district court, on the 
25th of February, 1854, whereby it was in substance directed 
that the sums accruing from the hire of the mortgaged slaves, 
while in the custody of the receiver, pendente lite, amounting 
to $25,379.39, should be paid by the receiver to the complain- 
ant, and credited on the total anfount found to be due by the 
defendants, and that, in case the defendants failed to pay over 
the balance remaining due after such credit, amounting to 
$39,877.13, on the Ist day of July, 1854, they should be fore- 
closed of their equity of redemption, and the marshal should 
seize and sell the mortgaged slaves at public auction, on the 
third day of the same month, or as soon thereafter as may be, 
after giving three months’ notice, by advertisement, of the time, 
place, and terms of sale, and should pay to the complainant, 
your petitioner, out of the proceeds of such sale, the aforesaid 
sum of $39,877.13, in satisfaction of the debt secured by the 
said mortgage. And your petitioner further showeth, that 
although it appeared, by the said decree, that the total amount 
due thereby to your petitioner was the sum of $65,256.52, yet 
the said district court thereafter, to wit, on the 7th day of 
March, 1854, in violation of the statutes of the United States, 
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and of the right of your petitioner, allowed the said defendants 
to take an appeal from the said decree to this court, which 
should act as a supersedeas, upon their giving a bond in the 
penal sum of $10,000 alone, conditioned that they prosecuted 
their said appeal with effect, and answer all damages and costs 
if they fail to make their plea good ; and when the said defend- 
ants had, on the day aforesaid, tendered such a bond, with cer- 
tain sureties thereon named, the said district court ordered, 
notwithstanding the objections interposed on the part of your 
petitioner, that the bond of appeal, so taken and filed, operates 
as a supersedeas to the decree of the said court, hereinbefore 
set forth; all of which will fully appear by reference to the 
transcript of the record of the said cause, brought up to this 
court on the first appeal, and to the transcript of the record of 
the subsequent proceedings in the said cause, filed in this court 
in support of a motion made, on the part of your petitioner, at 
the present term, to dismiss the said second appeal, taken as 
aforesaid, by the said defendants. 

“ And your petitioner further showeth, that the action of the 
said district court, in ordering it to be entered that the appeal 
bond so taken operates as a supersedeas and stays the execu- 
tion of the said decree, is contrary to law, and oppressive to 
your petitioner; that, unless this court interpose, a delay of 
one or two years must intervene before the decree can be car- 
ried into effect ; and, meanwhile, the security for the final pay- 
ment of the amount decreed to be due and payable to your 
petitioner is wholly insufficient, and much less than the amount 
required by law, and that your petitioner has no remedy save 
in the present application to this court. 

“ Wherefore your petitioner humbly prayeth, that your honors 
would be pleased to order that a writ of mandamus, in due 
form, be at once issued from this court, returnable to the first 
Friday of the next term thereof, commanding and requiring the 
Honorable John C. Watrous, judge of the district court of the 
United States for the district of ‘Texas, to cause the decree, so 
as aforesaid rendered by the said court, on the 25th day of Feb- 
ruary, 1854, to be at once carried into execution, according to 
the terms thereof, notwithstanding the appeal so taken by the 
said defendants, or, on failure thereof, to show to this court; on 
the said return day, why the same has not been done. 

“ And in support of this petition, your petitioner refers to the 
transcripts hereinbefore mentioned, and to the records of this 
court in relation to the said cause, and will ever pray, &c. 

“R. S. Coxe, 
“* W.G. Hate, 
May 12, 1854, “For the Union Bank of Louisiana.” 
VOL. XVII. 24 
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And, on the same day, the counsel made the following mo- 
tion :— 

In the supreme court of the United States, December Term, 
1853. 


Ex parte. The Union Bank of Louisiana. 














“ The counsel for the Union Bank of Louisiana, in accord- 
ance with the prayer of the petition herewith filed, on behalf of 
the said bank, now move the court to order that a writ of man- 
damus, in due form, do at once issue from this court, returnable 
to the first Friday of the next term thereof, commanding 
the Hon. John C. Watrous, judge of the district court of the 
United States for the district of Texas, to cause the decree 
rendered by the said district court, on the twenty-fifth day of Feb- 
ruary, 1854, in a certain cause therein then depending, between 
the said Union Bank of Louisiana as complainant, and Josiah 
8. Stafford, and Jeanette Kirkland Stafford, his wife, as defend- 
ants, to be at once carried into execution, according to the terms 
thereof, or, on failure thereof, to show to this court, on the 
return day of said writ, why the same has not been done. 

“ And in case the court do not think fit to make such order, 
then the counsel for said Union Bank of Louisiana move the 
court to grant a rule on the said district judge, requiring him to 
show cause, on the first Friday of the next term of this court, 
why a peremptory writ of mandamus should not issue, for the 
purpose above stated. And in support of this motion, the 
counsel refer to the said petition, and to the transcripts therein 
mentioned. 

“R. S. Coxe, 
“WwW. G. Hare, 
“ For the Union Bank of Louisiana.” 


On the 15th of May, 1854, a rule was laid upon the district 
judge, to show cause, at the next term, why a mandamus should 
not be issued, commanding him to cause the decree entered by 
the said district judge, on ‘the 25th of February, 1854, between 
the above parties, to be carried into execution, according to the 
terms thereof. 

In this position the case stood, at the opening of the present 
term. 

The district judge showed cause in a return, which is set 
forth, in extenso, in the order of this court, which follows the 
opinion in this report; and it is, therefore, unnecessary here to 
copy that return. 

Shortly after the commencement of the term, Mr. Coxe 
moved to dismiss the appeal, because the appellants had filed 
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no sufficient bonds; and, also, that the rule upon the district 
judge should be made absolute, and a peremptory mandamus 
awarded. 

The first motion was overruled, and the second granted. 


The case was argued for Judge Watrous, by Mr. Robert 
Hughes, who contended that the appeal placed the case in the 
supreme court, and that the court below had no longer any 
jurisdiction over it; and cited 1 Overton Tenn. Rep. 21; 1 Gal- 
lison, 503; 6 Wheat. 194; Gilpin’s Rep. 34; 9 Wheat. 553. 


Mr. Justice McLEAN delivered the opinion of the court. 

‘This is an appeal in chancery from the district court of 
Texas. 

A motion is made by the counsel for the appellees, to dismiss 
the appeal, because the defendants have filed no sufficient bond. 

Also, that a rule on the district judge, to show cause why a 
peremptory mandamus should not be issued, granted at the last 
term, be made absolute. 

At the last term, a motion was made to dismiss this cause, 
and to award a procedendo, on the ground that the appeal bond 
was insufficient. 

On consideration of that motion, the court held, that the 
bond for $10,000, given on the appeal from a decree for the 
payment of $65,000, was insufficient, as the act of congress 
requires a bond in the amount of a judgment or decree, to pros- 
ecute the appeal or writ of error with effect. 

But the court overruled the motion to dismiss the appeal and 
award a procedendo, for the reason that, from the time the appeal 
was taken, the appellant was not bound, under the acts of con- 
gress and the rules of court, to enter the appeal on the docket 
of this court, before the present term. 

During the same term, on motion, a rule was ordered on the 
district judge to show cause, at the present term, why a manda- 
mus should not be issued, commanding him to cause the decree 
entered by the said district judge, on the 25th February, 1854, 
between the above parties, to be carried into execution accord- 
ing to the terms thereof. 

In answer to the rule the judge states, that having taken what 
he considered to be good and sufficient security, as the law re- 
quired, the cause was appealed to the supreme court, which 
removed it from his jurisdiction, and that he had no power to 
make an order in the case. 

It was the duty of the judge, in allowing the appeal, to take 
security on the appeal in the sum decreed ; and not having done 
s0, the appellant was not entitled to a supersedeas of any process 
necessary to carry the decree into effect; and the judge was 
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bound to issue it, on the application of the plaintiff. ‘The court, 
therefore, order that a peremptory mandamus issue, commanding 
the judge forthwith to carry the decree into effect. 

But as the security given was sufficient to bring the cause 
before the court by appeal, though not sufficient to suspend the 
execution of the same, the court overruled the motion to dismiss 


the appeal. 
Order. 


The Honorable John C. Watrous, district judge of the United 
States for the district of Texas, having filed a return to the rule 
granted at the last term in this case, requiring him to appear 
and show cause, if any he had, why a mandamus should not be 
awarded, requiring and commanding him to cause the decree 
rendered by the said court, on the 25th day of February, A. D. 
1854, in a certain cause therein then depending, between the 
said Union Bank of Louisiana, as complainant, and Josiah 8, 
Stafford and Jeannette Kirkland Stafford, his wife, as defendants, 
to be at once carried into execution, according to the terms 
thereof, notwithstanding the appeal from said decree, taken by 
the said defendants to this court, and the order of the said court 
that the appeal bond filed by the said defendants, on the said 
appeal, operated as a supersedeas to the said decree of the said 
court. 

And the cause shown appearing in the following statement 
returned by the said district judge, namely : — 


Tue Unirep States or America, IN THE SuprReME Covrt, 


December Term, 1854. 


Between Josiah 8. Stafford and Jeannette K., his wife, appel- 
lants, and the Union Bank of Louisiana, appellee. 


The answer of John C. Watrous, judge of the district court 
of the United States for the district of ‘Texas, at Galveston, to 
the rule upon him, to show cause why a peremptory mandamus 
should not issue, commanding him in said court, to discharge 
the supersedeas to the enforcement of, and to order execution 
upon the decree rendered in said court, in favor of the said 
Union Bank of Louisiana, and against said Josiah 8. Stafford 
and wife. 

The respondent respectfully answers, and certifies, to the 
honorable the supreme court of the United States, that on the 
6th day of March, 1854, in the district court of the United 
States for the district of Texas, at Galveston, which was within 
ten days next after the rendition of the decree mentioned in the 
caption to this answer, the said Josiah 8. Stafford and wife, feel- 
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ing themselves aggrieved by the rendition of the same, in open 
court, applied for, and prayed an appeal to the next term there- 
after, of this court, to be held in the city of Washington on 
the first Monday in December thereafter: which to them was 
granted, upon condition that they entered into good and sufli- 
cient bond with good and sufficient security in the sum of 
$10,000, conditioned that they prosecute their appeal with effect, 
and answer all damages and costs if they should fail to make 
their plea godd, and thereafter and on the same day and year 
aforesaid, the said Josiah 8. Stafford and wife, in open court, 
tendered a bond with L. C. Stanley, Patrick Perry, and William 
H. Clark, as sureties, in the sum of $10,000; and the court having 
inspected the bond, and being satisfied that it was in conformity 
to law and the order of the court, and that the sureties were 
good and sufficient. “ It was ordered that the bond be approved, 
and it was ordered to be entered, that the bond of April, taken 
and filed in this cause, operates as a supersedeas to the decree 
of the court,” and thereupon and immediately after the order 
granting said appeal, and the giving bond as aforesaid, and 
while the same remained in full force, unreversed and not set 
aside, this respondent respectfully submits, that neither in the 
said district court, or in vacation, had he any longer jurisdiction 
over the cause between the parties aforesaid, or any power or 
authority to make any order in regard to the supersedeas or to 
enforce the execution of the decree aforesaid for the reason 
that thenceforward, by virtue of the appeal so taken and per- 
fected as aforesaid, the said cause between the parties aforesaid, 
had passed into and under the control of this court, and which 
was the proper forum only in which any such order could or can 
be rightly made. 

This respondent further respectfully submits that though, upon 
investigation, it should turn out that the bond given for the 
appeal, as aforesaid, was not taken in all respects in conformity 
to the requirements of law, but might be irregular and depart 
from such requirements in regard to the amount of the penalty 
thereof, or in other respects; yet this did not render the grant 
of the appeal merely void, or in any manner affect the superse- 
deas operated by law, but that the said appeal and the said 
supersedeas was and continued to be in full force and effect, 
and thus will remain until this court, in conformity to its prac- 
tice, shall dismiss said appeal, and thereby discharge said super- 
sedeas, on account of a failure by the said Josiah S. Stafford 
and wife, when thereto required to give such bond as the law 
requires, within such time as the court may prescribe. 

This respondent further respectfully submits, that the bond 
taken and approved, and upon which the appeal before men- 
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tioned was granted, was taken and executed in full, complete, 
and perfect conformity to law, and had he power and authority 
either in term time or in vacation to make any order in regard 
to said supersedeas, or the enforcement of the decree aforesaid 
by execution, and an application were made to him for such 
order, by reason of the said bond not being in the penalty or to 
the amount required by law, he would feel himself constrained 
to refuse any such order. 

And these are the causes and reasons which this respondent 
has to offer why a mandamus should not issue to enforce a dis- 
charge of the supersedeas or an execution of the decree afore- 
said. 

But he respectfully submits to the judgment of the court, and 
will enforce, by order, any direction given by the court in the 
premises. ‘he respondent respectfully refers to the brief of 
the counsel of the said Josiah 8. Staflord and wife, which will 
be filed in this honorable court, and the authorities therein refer- 
red to, in support and maintenance of the position assumed by 
this answer. 

Joun C. Warrovs. 


And after due deliberation thereupon, had, it appearing to the 
court that it was the duty of the judge, in allowing the appeal, 
to take security on the appeal in the sum decreed, and not hav- 
ing done so, that the appellant was not entitled to a supersedeas 
of any process necessary to carry the decree into execution, and 
that the judge was bound to issue the proper process on the 
application of the complainant. It is therefore now here directed 
and ordered by this court, that a mandamus be awarded to the 
district judge of the United States for the district of Texas, 
requiring and commanding the said judge forthwith to carry 
the aforesaid decree of the said district court of the 25th of 
February, A. D. 1854, into effect. 


After- Order. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the district of 
Texas, and it appearing to the court here that a stipulation by 
the counsel of the respective parties to dismiss this appeal at 
the costs of the appellants, has been filed in this cause. It is 
thereupon, on the motion of Mr.- Coxe, of counsel for the appel- 
lee, now here ordered and decreed by this court that this appeal 
be and the same is hereby dismissed, with costs. 
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IN THE MATTER OF Josian 8S. StaFFoRD AND JEANNETTE KiRk- 
LAND, HIS Wire, ApPeLLaAnts, v. Toe New Orveans Cana 
AND Banxine Company. 


The decision in the preceding case of Stafford and Wife v. The Union Bank of 
Louisiana, again affirmed. 


Tuis, like the preceding case of Stafford and Wife v. The 
Union Bank of Louisiana, was an appeal from the district 
court of the United States for the State of Texas, and was, in 
fact, a branch of the same case. 

It is unnecessary, therefore, to recite the circumstances of it, 
which were similar to those of the preceding case. 


Mr. Justice McLEAN delivered thé opinion of the court. 

This appeal is subject, in principle, to the objections stated 
in the above case of Stafford and Wife v. The Union Bank of 
Louisiana ; and, for the reasons stated in that case, a peremp- 
tory mandamus is ordered in this one, to carry into effect the 
decree entered in the district court. The motion to dismiss this 
appeal is overruled. 


Order. 


The Honorable John C. Watrous, district judge of the United 
States for the district of 'Texas, having failed to file any return 
to the rule granted at the last term, in this case, requiring him 
to appear and show cause, if any he had, why a mandamus 
should not be awarded, requiring and commanding him to 
cause the decree rendered by the said court, on the 2d day of 
March, A. D. 1854, in a certain case therein then depending, 
between the said New Orleans Canal and Banking Company, 
as complainant, and Josiah 8. Stafford and Jeannette Kirkland, 
his wife, as defendants, to be at once carried into execution, 
according to the terms thereof, notwithstanding the appeal from 
said decree taken by the said defendants to this court, and the 
order of the said court that the appeal bond, filed by the said 
defendants on the said appeal, operated as a supersedeas to the 
said decree of the said court; and, after due deliberation there- 
upon had, it appearing to the court that it was the duty of the 
judge, in allowing the appeal, to take security on the appeal in 
the sum decreed, and, not having done so, that the appellant 
was not entitled to a supersedeas of any process necessary to 
carry the decree into execution, and that the judge was bound 
to issue the proper process, on the application of the complain- 
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ant. It is, therefore, now here directed and ordered by this 
court, that a mandamus be awarded to the district judge of the 
United States for the district of Texas, requiring and com- 
manding the said judge forthwith to carry the aforesaid decree 
of the said district court, of the 2d of March, A. D. 1854, into 
effect. 

After - Order. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the district of 
Texas; and it appearing to the court here that a stipulation, 
by the counsel of the respective parties, to dismiss this appeal, 
at the costs of the appellants, has been filed in this cause, it is 
thereupon, on the motion of Mr. Coxe, of counsel for the appel- 
lee, now here ordered and decreed by this court, that this appeal 
be and the same is hereby dismissed, with costs. 


Tue Unitrep States, aT RELATION OF AaRON Goopricn, 
PLAINTIFF IN ERROR, UV. JAMES GUTHRIE, SECRETARY OF THE 
TREASURY. 


The circuit court of the United States for the District of Columbia, had not the 
power to issue a writ of mandamus, commanding the secretary of the treasury to 
pay a judge of the territory of Minnesota his salary, for the unexpired term of his 
office, from which he had been removed by the President of the United States. 

No court has the power to command the withdrawal of money from the treasury of 
the United States, to pay any individual claim whatever. 

A mandamus can issue only in cases where the act to be done is merely ministerial, 
and with regard to which nothing like judgment or discretion, in the performance 
of his duties, is left to the officer. 

The question, whether or not the President has power to remove a territorial judge, 
argued, but not decided in the present case. 


Tuts case was brought up, by writ of error, from the circuit 
court of the United States for the District of Columbia, holden 
in and for the county of Washington. 

The facts were these : — 

On the 19th March, 1849, the President appointed, by and 
with the advice and consent of the senate, A. Goodrich, to be 
chief justice of the supreme court of the Territory of Minne- 
sota, for four years, which appointment was accepted. 

On 21st of October, 1851, the President of the United States 
thought proper to remove Mr. Goodrich, and to appoint Jerome 
Fuller to the office; of which removal Mr. Goodrich was 
informed by an official letter from the department of state, 
dated 22d October, 1851, and received by him on 30th Novem- 
ber, 1851, as stated by him. 
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Mr. Goodrich denied the power of the President to remove 
him from office during the term of four years, and claimed his 
salary from and after his removal. ‘The accounting officers of 
the treasury paid him his salary up to 30th November, 1851, 
and refused to pay beyond that day. 

Mr. Goodrich moved the circuit court of the United States 
for the District of Columbia and county of Washington, for a 
rule upon the secretary of the treasury, to show cause why a 
mandamus should not issue, to compel the payment of the 
salary to Mr. Goodrich, up to 19th March, 1853, when the term 
named in his commission expired. ‘The court refused to grant 
the rule. 

From this refusal, Mr. Goodrich brought the case up to this 
court, by writ of error. 


It was argued by Mr. Lawrence, for the plaintiff in error, and 
by Mr. Cushing, (attorney-general,) for the defendant. 

Mr. Lawrence contended : — 

1. ‘That the President had not the power to remove the 
relator, during the four years from his appointment. 


That the mandamus prayed for was the appropriate 
remedy. 


The argument of Mr. Lawrence will be given as a reply to 
Mr. Cushing. 


Mr. Cushing argued : — 

1. The power of removal; 2. The propriety of the man- 
damus. 

1. As to the power of removal. 

The statute creating the supreme court for the territory of 
Minnesota was approved 3d March, 1849; to be found in 
9 Stats. at Large, 406, ch. 121, § 9. 

The power of appointing the justices of this territorial court 
is vested in the President, by and with the advice and consent 
of the senate, (by § 11.) 

The statute does not authorize appointment during good 
behavior, but expressly limits it to four years. 

The commission to Mr. Goodrich follows the statute, and is 
limited to four years from the day of the date, 19th March, 
1851. 

By the constitution of the United States some offices are for 
a term of years, and some are during good behavior, which, 1 in 
contemplation of law, is for life. 'T he President and Vice-Pres- 
ident are elected for four years, senators for six, and members 
of the house of representatives for two years. Judges, both of 
the supreme and inferior courts of the United States, are to be 
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appointed for life or during good behavior; for life and for and 
during good behavior being synonymous in law. But all civil 
officers, whether holding for years or for life, “ shall be removed 
from office on impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors.” ‘The house 
of representatives have the sole power of impeachment; the 
senate have the sole power to try all impeachments. 

Such being the theory of the constitution of the United 
States, the question arose at the first session of the first con- 
gress under the constitution, as to the President’s power of 
removal of all officers whose tenure of office was not, by the 
constitution itself, declared to be during good behavior. 

That important question was discussed by men of eminent 
learning and patriotism, composing the first congress under the 
federal constitution. The opinions of the distinguished men 
who then composed the house of representatives, have been 
reported, (4 Elliott’s Debates, Part IH. 141-208.) The senate 
then sat with closed doors, so that the debates in that house are 
not reported. 

The debate upon the President’s power of removal from office 
- arose upon the bill for establishing the executive department, 
denominated the department of foreign affairs. This power of 
removal from office, in all its aspects and bearings under the 
constitution, was discussed in the house of representatives, until 
the subject was exhausted. The power of the President to 
remove all officers, who, by the constitution itself, were not 
declared to hold their offices during good behavior, was sus- 
tained by both houses; they concurred in passing an act con- 
stituting the department of foreign affairs, which was approved 
by President Washington, on 27th July, 1789, in the 2d section 
of which the President’s power of removal is acknowledged, 
(1 Stats. at Large, 29, ch. 4, § 2.) . 

So likewise in the act constituting the war department, ap- 
proved 7th August, 1789, (same volume, p. 50, ch. 7, § 2.) So 
also in the act constituting the department of treasury, ap- 
proved 2d September, 1789, (same volume, p. 67, ch. 12, § 7.) 
So likewise in the act constituting the navy department, ap- 
proved by President Adams, 30th April, 1798, (same volume, p. 
004, ch. 35, § 1.) And also in “ An act to establish the post- 
office of the United States,” approved 2d: March, 1799, (same 
volume, p. 733, ch. 43, §1.) And in the act establishing the 
home department, approved 3d March, 1849, (vol. 9, p. 395, ch. 
108, § 1,) it is enacted, that the secretary of the interior shall be 
appointed by the President, by and with the advice and consent 
of the senate, “who shall hold his office by the same tenure 
ilies as the secretaries of the other executive departments. 
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It appears from the published debates in the house of repreen- 
tatives, (in the year 1789, before alluded to,) that the principal 
difference of opinion between the members of that house, was, 
whether the power of removal from office belonged to the 
President alone, or to the President and senate. By some it 
was thought that, as the advice and consent of the senate was 
necessary to the appointment, it should also be necessary to the 
removal. But it was answered, that the senate had no power 
to nominate, to appoint, or to commission; that the power to 
nominate, to appoint, and to commission, was with the Presi- 
dent; that after the senate had advised and consented to a 
nomination, the President could decline to grant a commission, 
and nominate another for the office; that the senate had no 
means to compel the appointment, or the retainer in office, of 
any particular person, where the office was within the gift 
of the President; that appointment and removal were strictly 
executive powers, by and under the constitution ; that the con- 
stitution vested the executive power in the President; that the 
legislative power and the executive power could not be blended 
any further than was expressly permitted by the constitution ; 
and, finally, that if the senate were to be consulted, — and, in 
vase of recess, to be convened,—the remedy would be too 
dilatory and incomplete, and the proper responsibility of the 
President would be dissipated. 

The construction of the constitution, as concurred in by the 
two houses of the first congress, and approved by President 
Washington, resolved these points : — 

1. That in a republican government public offices are created 
for the benefit of the people; that the officer does not hold a 
private estate and property in the office, and when the officer 
is unfit, for any cause whatever, he ought to be displaced, and 
another appointed for the benefit of the people and their secu- 
rity; or, if the office itself be found, upon experience, to be 
unnecessary, it should be abolished. 

2. That the constitution contains the power of removal, 
otherwise the declaration that the judges should hold their 
offices during good behavior would have been unnecessary and 
tautologous. The express declaration that the judges shall 
hold their offices during good behavior, necessarily implies that 
the other officers shall not hold during good behavior, but at 
will, durante bene placito. 

3. That the power of removal from office is incident to the 
power of appointment. 

4. That the power of impeachment was a compulsory mode 
of getting rid of officers guilty of high crimes and misdemeanors, 
the favoritism of the executive notwithstanding. 
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5. That i impeac chment was not, and ought not to be, the only 

mode of removing officers ; for whilst a mere intention to com- 
mit a high crime or misdemeanor is nota ground of impeach- 
ment, yet a fixed design in an officer to commit a misdemeanor 
in his office ought to be hindered from consummation by a 
timely removal. Moreover, there are various causes, short of 
the crimes and misdemeanors upon which impeachment may 
be grounded, which are sufficient to loosen the confidence of 
the President and the community in the officer; and, therefore, 
good reasons why he should be removed, such as insanity, in- 
competency, inattention, bad habits, or ill-fame. 

6. That the duty imposed by the constitution on the Presi- 
dent, to “take care that the laws be faithfully executed,” abso- 
lutely requires that he should have the power of removing 
unfit, negligent, disobedient, or faithless officers; that without 
the power of removal, the President would be without the 
means of performing the duty of causing the laws to be faith- 
fully executed ; and, if he had not the means, he could not be 
‘justly held re sponsible for his failure. 

8. That, if impeachment was the only mode by which im- 
&. officers could be removed, the remedy, in by far the 
greatest number of instances, would be inadequate, too slow, 
too expensive, and the government be impracticable, inefficient, 
and incompetent to the purposes and ends for which it was 
sy 

That, in so far as the executive power of removing all 
© not holding by the constitution during good behavior 
had been conferred on the President by the constitution, such 
his constitutional power could not be impaired by the legisla- 
ture ; nothing but an amendment to the constitution could take 
it from him. 

(Mr. Cushing then argued that this construction of the 
constitution had been sustained by this court, and referred to 
the case of ex parte Hennen, 13 Pet. 230, 259. He then con- 
tended that territorial judges were not judges within the 
third article of the constitution; but that they came within 
the clause giving to congress power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property of the United States; and, also, within the 18th para- 
graph of the 8th section of article 1st, giving to congress the 
power to make all laws that may be necessary and proper, &c., 
&c.; and then proceeded) : — 

It seems to be well settled, not only by the action of congress, 
but by the decisions of the supreme court of the United States, 
and otherwise, that the various persons appointed to judicial 
functions by the President of the United States are distinguished 
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into two grout elaneee, 1 so far as \ eaguede the present question, 
namely, the judges of constitutional courts, and those of legisla- 
tive courts. 

Constitutional courts are such as are intended by the provis- 
ions of the third article of the constitution. ‘The judges of this 
class, by the express terms of the constitution, hold their offices 
during good behavior. It comprehends the judges of the su- 
preme court, and of the various judicial circuits and districts 
into which the United States are subdivided. 

Legislative courts are such as congress establishes, not under 
the third article of the constitution, but either in virtue of the 
general right of limited sovereignty which exists in the govern- 
ment, or of some specific power in the constitution other than 
that above cited. ‘Thus it has been adjudged that the jurisdic- 
tion, with which the courts of the territories are invested, is not 
a part of the judicial power which is defined in the third article 
of the es wae is conferred by congress, - me execution 


tories of the U nited State S. poe rican Loe Co. v. Canter, 
1 Pet. 511, 546. See also State of Pennsylvania v. Wheeling 
Bridge Co. 13 How. 518, 563. In accordance with which doc- 
trine, it is held that the judges of the territorial courts are not 
subject to impeachment and trial before the senate of the United 
States, (Mr. Grundy’s opinion, Ist February, 1839,) and are 
subject to removal from office at the discretion of the President 
of the United States. Mr. Crittenden’s opinion, 23d January, 
1851. 

The action of congress, as already intimated, has been in 
accordance with these views of the constitution. In many cases 
it has given to the judges of the territories a tenure of four years, 
subject, of course, to removal by the President, (Louisiana, 
2 Stats. at Large, 284; Arkansas, 3 Ib.495; Florida, 3 Ib. 657; 
Iowa, 5 Ib. 238; Minnesota, 9 Ib. 406; New Mexico, 9 Ib. 449; 
Utah, 9 Ib. 455,) though in one case at least it has been a 
tenure by good be havior. Wisconsin, 5 Stats. at Large, 13. 

In the older cases, reference was made to the ordinance of 
July 13, 1787, one of the earliest acts of congress, that of August 
7, 1789, having for its object to adapt the provisions of that ordi- 
nance to the constitution; and the same power of appointment 
and removal was thereby given to the President as had pre- 
viously belonged to the United States in congress assembled. 
Northwest Territory, 1 Stats. at Large, 52; Illinois, 2 2 Ib. 614; 
Indiana, 2 Ib. 59; Mississippi, 1 Ib. 550. 

On the face of things, this might seem to have been a tenure 

by good behavior, because such is the language of the ordinance 
of 1737; but as, by the constitution of the confederation, all the 
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powers of the. gov comment were vested in the congress, that body 
decided the aedien of good behavior for itself, and had the 
power of removal upon its own estimation of what constituted 
misbehavior; and that precise power was, by the act of 1789, 
conferred on the President of the United States. In all these 
acts, at any rate, it has been assumed that the tenure was not 
that of the constitution, as provided by it for the depositaries of 
the proper judicial power of the United States, it being, on the 
contrary, either the general tenure of ordinary officers, or else 
such definite tenure as in the particular case congress might sce 
fit to prescribe ; in doing which, congress obviously recognized 
the fact that it was not a judicial tenure by virtue of the consti- 
tution. 

(Mr. Cushing then enumerated a long list of acts passed by 
congress in conformity with the above views, and then pro- 
ceeded : —) 

From the year 1804 to this time, during a period of fifty 
years, we have the concurring opinions and acts of eight con- 
gresses and seven Presidents of the United States, that the 
judges of the courts of the territorial governments are not within 
the third article of the constitution, declaring that the judges 
therein referred to shall hold their offices during good behavior; 
but that the territorial judges may, rightfully, and without any 
violation of the constitution, be appointed to hold their offices 
for four years only. 

The supreme court of the United States have also concurred 
in that construction of the constitution. 

In the case of The American Insurance Co. v. Canter, 1 Pet. 
511, 546, the court decided that these territorial courts “ are not 
constitutional courts, in which the judicial power conferred by 
the constitution on the general government can be deposited. 
* * * * They are legislative courts, created in virtue of the 
general right of sov ereignty which exists in the government, or 
in virtue of that clause which enables congress to “‘maake all need- 
ful rules and regulations respecting the territory belonging to 
the United States. The jurisdiction with which they are in- 
vested is not a part of that judicial power which is defined in 
the third article of the constitution, but is conferred by congress 
in the execution of those general powers which that body pos- 
sesses over the territories of the United States. ~* * * * In 
legislating for them (the territories) congress exercises the com- 
bined powers of the general and of a state government.” 

Under the government of the United States there are no com- 
mon law offices, no offices whose tenures depend upon ancient 
usage. 

All offices under the government of the United States are 
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created, either by the law of nations,’such as ambassadors and 
other public ministers, or by the constitution and the statutes. 
As to ambassadors and other public ministers, the usage of na- 
tions determines the tenure of their commissions to be at the 
will of the appointing power. 

If the heads of the executive departments could hold their 
offices for life, against the will of the President, and in despite 
of the differences of opinion between him and them as to public 
measures, policy, and princ iples , the power of the President 
would be feeble, inc apable of causing the laws to be faithfully 
executed. There would have been but little use in limiting the 
term for which the President is elected to four years, if the heads 
of the executive departments, when once appointed, held their 
offices for life. -A President elected for the term of four years, 
surrounded by heads of the departments holding their offices for 
life, removable only by impeachment for, and conviction of, 
high crimes and misdemeanors, would be a chief in name only, 
but not in power, not justly responsible to the people if the laws 
were not faithfully executed. ‘To elect a President for the term 
of four years, while the heads of the executive departments must 
be appointed for life, would show a want of adaptation of the 
parts to each other, a senseless combination of destructive incon- 
sistencies, an absurd incongruity. 

The constitution has avoided such confusion. Where it has 
intended that officers shall hold their offices during good be- 
havior, it has so declared; and in so selecting particular classes 
of offices to be holden during good behavior, it has virtually 
announced that the others shall be removable at the will of the 
appointing power. The usage of the government, the construc- 
tion of the constitution from its beginning, the concurrent opin- 
ions of all the departments of the government, has been so. ‘The 
decisions of the supreme court, before cited, (1 Pet. 511, and 13 
Ib. 230,) seem to be conclusive against the claim of the plaintiff, 
Goodrich. 

The general rule, “ that an office is held at the will of either 
party, unless a diflerent tenure is expressed in the appointment, 
or is implied by the nature of the office, or results from ancient 
usage,” is stated by the supreme court of the United States, ex 
parte Hennen, 13 Pet. 260, and references are there given to the 
judicial decisions of state tribunals, fortifying that construction 
of the constitution of the United States. 

All public officers, whether for life, or for a term of years, or 
at will, are subject to an implied condition, that the officer shall 
well behave. But the condition, that the officer bene se gesserit, 
does not give an officer appointed for a term of years, a tenure 
quamdiu se bene gesserit. A condition of good behavior, and a 
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tenure during good behavior, are distinct things. The condition 
for good behavior is necessarily implied, and adheres to every 
officer.. The tenure during good behavior belongs only to those 
officers in whose commissions that tenure is expressed. 

Officers who are neither by the constitution, nor by the law 
creating the offices, directed to be commissioned during good 
behavior, hold their offices at the will of the appointing power. 
Such is the established doctrine. as to the tenure of offices under 
the government of the United States, settled by the concurrent 
opinions of the legislative, the executive, and the judicial 
departments, by contemporaneous construction, by long and 
general usage of all the executive, legislative, and judicial de- 
partments of the government. 

2. Had the circuit court for the District of Columbia the power 
to grant a mandamus in this case against the secretary of the 
treasury ? 

It devolves upon the party demanding the exercise of a power 
to show that it exists. The English cases cited and relied upon 
have no applicability, because the United States courts are not 
clothed with the same powers as the King’s Bench. While 
that court exercises all power, except where specially limited, 
the United States courts can only exercise such as are specially 
conferred. States often confer very plenary powers upon their 
high tribunals. Congress has been sparing in conferring them 
upon national tribunals. It has nowhere conferred what is now 
claimed. No authority has been given to institute suits against 
the government while this proceeding, in effect, commences one, 
tries it, gives judgment, and awards execution without appearance 
or the intervention of a jury to settle facts. It seeks to reverse 
the decision of the accounting officers, and to compel the secre- 
tary to violate the law, by forcibly taking from the treasurer and 
paying out, without conforming to the provisions of the statutes. 
Before Goodrich’s account is settled by the accounting officers, 
the secretary cannot issue his warrant on the treasurer for the 
amount claimed ; and, without such warrant, the treasurer could 
not pay. ‘The secretary cannot compel the comptroller to allow 
the account, nor the treasurer to pay without a warrant properly 
signed, certified, and recorded. ‘lo accomplish his object, Good- 
rich should have made the auditor, comptroller, secretary, treasurer, 
and register parties, so as to compel each to perform his respective 
duty under the acts of congress. In stating accounts of judges, 
the accounting officers rely upon evidence from the proper depart- 
ment, as to who is commissioned, and are not at liberty to dis- 
pute it. In this case, the appropriations had been applied in 
paying those who had the usual commissions. All these offi- 
cers, except the register and treasurer, must exercise their 
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discretion and judgme nt, and are re sponsible to the President 
for their proper exercise. No case can be found where it has 
been held that a judicial tribunal can control either, or compel 
either to act contrary to his best judgment. 

The 14th section of the judiciary act of 1789, 1 Stats. at 
Large, 81, clothes the United States courts with power to issue 
writs necessary for the exercise of their respective jurisdictions, 
but for no other purpose. In Smith v. Jackson, 1 Paine, 453, 
155, 'Tuomrson, J., held that this power must be strictly followed, 
and that the circuit court had not the superintending authority 
of the King’s Bench in England. ‘The same principle was 
established in McIntyre v. Wood, 7 Cranch, 504, the court refus- 
ing to compel a register of a land-oflice to perform a specific 
duty. In this case it was stated, by Jounson, J., that the circuit 
court could not compel a collector of customs to grant a clear- 
ance. ‘This principle was sustained and aflirmed in McClung 
v. Silliman, 6 Wheaton, 598; 1 Kent, Com. 322; Bovier, we 
D. 7, title mandamus; and McElrath v. McIntyre, 1 Law Rep. 
N. L. 399. 

It has been repeatedly held that a mandamus cannot be 
granted to compel the performance of an executive act, as this 
most clearly is. Decatur v. Paulding, 14 Pet. a7 L Blond, 
186, 189, 584; Bordley v. Lloyd, 1 H. and McH. 27; Runkle v. 
Winemiller, 4 Ib. 429; Wittions v. Cadman, G. and J. 184; 
Elliott v. The Levy Court, 1 H. and McH. 559; Brashears v. 
Mason, 6 Hawk. 92-102. 

In Kendall’s case, it was held that where a mere ministerial 
act was involved, under an express statute, a mandamus could 
issue, but not when judgment or discretion were to be exercised 
in determining upon a matter of fact or of law. In the present 
case, the treasury officers passed upon the questions, whether 
Goodrich was in office, and whether there was money appro- 
priated to pay him. This court cannot, on this application, review 
their decision. If it could do so, it might do the same in every 
case of contested action by the executive departments, which 
would bring the whole government under the control of the 
judiciary. Such a result would be at war with fundamental 
principles of our institutions, and destroy their harmony and 
usefulness. ‘There is no authority for making the United States 
a party defendant in a suit, except when conferred by statute. 

The common law of Maryland does not confer any such 
power, nor is it found in any statute. The present proceeding 
is, in substance and effect, a suit against the United States, and 
intended as such. Its object is to assert a private r right against 
it, and compel payment out of the treas ury; and it is, there fore, 


unauthorized. Me — v. Odum, 3 Bland’s Ch. R. 420-423, 
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424. Opinion of Attorney General, 507 — 510, 1066, 1103, 1303, 
1425. 

The treasury cannot be reached by compulsory proceedings 
against its officer. A prosecution against him must be per- 
sonal, and can affect him only, and cannot affect the prop- 
erty of the government; for a suit against him, the property of 
the United States cannot be controlled. ‘The court cannot 
compel him to take its property and confer it upon another. 
The property of a principal can never be taken in a suit against 
the custodian or agent. If this could be done, a court could 
compel A to take the property of B, and deliver it to C, to pay 
a debt due from B to C. ‘The power now set up has never been 
vested in any judicial tribunal, nor lawfully exercised by one. 
If sustained, it would enable the judiciary to control the oper- 
ations of the treasury, and render the government powerless, 
even in time of war, by directing its application. 

The argument of Mr. Lawrence, in reply, was in substance 
as follows :— 

Two questions arise in this case, both of which are of great 
importance: First, whether the President had power to remove 
the relator, during the four years for which he was appointed; 
and, secondly, if he had not, whether a mandamus is proper 
for the purpose, and under the circumstances stated in the 
petition. 

I shall endeavor to maintain that the President, in this instance, 
had not the power of removal. If we take the literal terms of 
the law constituting the judges of Minnesota, they are peremp- 
tory and unmistakable. They “shall hold their offices for the 
period of four years.” If we refer to the commission of the 
relator, it pursues the very words of the law. ‘The acceptance 
of the office was upon the terms and conditions of the act of 
congress and of the commission. Were there nothing then but 
the act of congress involved in this case, it would be a waste 
of words to argue that upon the language of that act the rela- 
tor was entitled to hold his office for the entire term of four 
years, subject only to the power of impeachment. 

But the attorney-general contends that, no matter what may 
be the construction of the act of congress, the executive power 
is lodged in the President, by the constitution, and that the 
power of removal, being incident to the power of appointment, 
which is an executive power, is itself therefore an executive 
power, and consequently cannot be taken from the President, in 
any case, by congress, and that the territorial judges not being 
judges the tenure of whose office is defined by the constitution, 
they were within the control, of executive power; and that such 
has been the construction of all departments of the government 
from the beginning. 
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Now, sir, I maintain the direct contrary of this doctrine. I 
insist that congress has the power to define the tenure of any 
office not defined and fixed by the constitution, and that this is 
a matter of philosophical and political necessity arising from 
the very nature of legislative functions. And that as to the 
power of removal in the case of judicial officers, the executive, 
legislative, and judicial construction has been against it. 

But before proceeding to the exact question involved, I wish 
to notice the case of the American Insurance Co. v. Canter, 1 
Pet. 540, which has been made the groundwork of the supposed 
power of removal in the case of territorial judges. 

Now, all that the court decide in that case is, that the judges 
of the territorial courts of Florida were not “ constitutional 
judges,” that is, that they were not judges of those courts to 
which the judicial power spoken of in the constitution was 
committed, for if they had been they would have held their 
office “ during good behavior;” but that they were legislative 
judges, created by virtue of the power given to congress to 
make all needful regulations for the territory of the United 
States. 

But what countenance does this decision give to the power 
of removal by the President? All that decision affirms is, that 
territorial judges do not derive their existence from the constitu- 
tion; if they did, they would necessarily hold their office during 
good behavior, and congress could not limit or abridge their 
term of office. In other words, if they are the judges designated 
in the constitution, they hold their office during good behavior, 
in spite of congress or the executive, because the constitution, 
the instrument of their existence, says so. But where in this 
decision is found any warrant for holding that a le gisk itive judge 
shall not hold his office during thesterm of four years, when the 
act of congress, the instrument of his existence, at he shall 
so hold? ‘The judges in either case are just what the instrument 
to which they owe their origin makes them; in the one case, 
during good behavior; in the other, during four years. And 
it is no more within the power of any third party to remove the 
incumbent in the one case than in the other. In each case, the 
President, by and with the advice of the senate, has the power 
of appointment. In each case the power of appointment hav- 
ing been executed, the President is functus officio, the con- 
stitution in the one case, and the act of congress in the other, 
clothing these officers with their respective powers, qualities, 
and immunities. 

There is another idea which has been rather hinted than 
expressed, that the judges of the territorial courts are mere 
executive officers, created under the clause of the constitution 
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which gives power to congress to make rules respecting the 
territory of the United States, and are therefore not within the 
saving influence which protects judicial officers. As I have not 
seen this doctrine in the works of any respectable writer, or 
heard it from the lips of any respectable speaker, I will only 
say that if their character were not to be pronounced from the 
nature of their funetions, but from the character of the body to 
which that power is committed, and from which they derive 
their existence, then they are legislative officers, and not executive 
officers, because it is to congress and not to the President, that 
the power of making rules respecting the territory of the United 
States has been committed. 

I now come to the main question in the case. Can congress 
create an office and define the tenure thereof? By the consti- 
tution all the legislative power of the federal government is 
committed to congress, and by the last clause of the 8th section 
of article 1, all the residuary or discretionary power of the general 
government is also lodged in congress. ‘The legislative is the 
only creative element in our government, and precedes in logical 
succession as well as in actual experience the action of the 
other departments, inasmuch as they only act upon that which 
the legislative power has brought into existence. The functions 
of the legislature are originative, those of the judiciary expos- 
itory, and those of the President executory. The one gives 
birth to that which the other expounds and explains, and the 
third, when understood and explained, carries into effect. ‘T'o 
create an office, then, is in its nature a legislative function. 
And to define and fix the tenure of an office which is in the 
process of creation, is also in its nature a legislative function. 
And of course it would be comprehended in the grant of “ all the 
legislative power,” unless expressly withheld, or impliedly denied 
by the grant of some directly repugnant power to some other 
department. And it is insisted by the attorney-general that the 
grant of the executive power to the President is thus repugnant 
to the power in congress to fix the tenure of an office. 

But what is executive power with reference to the government 
of the United States? It is not executive power in the abstract. 
It is not the executive power of the Emperor of Morocco or the 
Sultan of ‘Turkey, but it is such executive power as rises out 
of the constitution and laws of the United States. It is exactly 
the power, in any given case, of carrying the particular law, as 
it stands, into execution. In the instance of the judges of the 
United States courts, the constitution having fixed the tenure, 
the executive power consists in the power of appointment with- 
out the power of removal. So, too, where the legislatures from 
great motive, of public policy, creates an office with a fixed and 
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determinate tenure, the executive power, as to that law, consists 
in the power of appointment only, without the power of removal. 
And this is the necessary result of the very structure of our 
government. ‘lhe sovere ignty of the United States is an unit. 
The government of the United States is one government. The 
departments are but functionaries of that government; not hos- 
tile to each other, but codrdinate ; separate, but not antagonistical. 
When, therefore, either of the departments acts in its legitimate 
sphere, it is the sovereignty of the United States which acts 
through its appropriate functionary. If congress pass an act, it 
is the act of the government of the United States, by its appro- 
priate organ. If the judiciary expound a statute, it is the 
exposition by the government through its peculiar organ, of its 
own enactment. But the attorney-general says that he does 
not recognize this “ unitarian government;” that he looks into 
the constitution of the United States, and discovers only three 
distinct and separate departments. Beyond that he does not 
look. 
This view of the case imposes upon me the inquiry, what is 
a constitution? Is it the government, or is it the organic law 
by which the government acts? Is it any thing else than a 
charter, in which are laid down the functions, the powers, and 
the duties of the mere organs or instruments of the government ? 
In a pure democracy, a constitution is an absurdity. In an 
absolute despotism, a constitution is an absurdity. Because, in 
either case, the power which acts is absolute, and being the only 
power which can make the constitution, it can disobey it or 
annul it, and there is nothing beyond it to impose on it the 
necessity of obedience to its own rules. It is only in a repre- 
sentative government that a constitution properly finds a place. 
It is only where the sovereign power does not immediately gov- 
ern, but acts through others who represent that sovereign power, 
that a constitution becomes nece ssary, in order to define how 
far and in what the sovereign power is committed to such agents 
or representatives. In so far as the power is given to them, their 
acts are the acts of the sovereignty, but no further. There is 
still a power behind the constitution which, as it made it, can 
also unmake it. And, sir, there is a sovereignty behind the con- 
stitution of the United States—a power which, as it made, can 
unmake that. It is that sovereignty, that power, which is repre- 
sented, not constituted, by the different de ‘partments as laid down 
in the constitution. When, therefore, the congress passes an act 
within its prescribed sphere, it is the sovere ignty of the United 
States which passes that act by its appropriate department. 
And so with the other branches of the government. I repeat, 
then, that the sovereignty of the United "States is an unit, and 
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that the different departments are but different organs of one 
and the same government. And when “the executive power” 
is committed to the President, it is, in any given case, only that 
power which is necessary in order to carry the particular law 
into execution. And instead of the grant of the executive power 
being a limit to, or abridgment of, the legislative power, the 
former is only a consequence or result of the latter, it being only 
the power of carrying the law which the legislature has made, and 
as it has made it, into execution. And such has been the construc- 
tion practically. The great debate in 1789 has been misappre- 
hended by the attorney-general, and by others before him. ‘The 
question involved in that debate was not whether the President 
had the power of removing an officer, the tenure of whose office 
was fixed by law; but whether he had such power when the 
law was silent as to the tenure. The debate arose upon the 
necessity of inserting the words, “to be removable by the Presi- 
dent,” &c., and it was argued that the power of removal was 
incident to the power of appointment, where no statutory limita- 
tion existed, and that therefore it was unnecessary to insert those 
words. But it was nowhere intimated that when the law fixed 
the tenure the President could remove; or that congress, when- 
ever public policy should require, could not effectually fix the 
tenure of an office which it could create. On the contrary, it 
was distinctly asserted by many, and treated as a concessum by 
all, that congress could make the tenure what it pleased. The 
debate, too, had reference to a purely executive ofhice, and much 
of it was spent upon the question, whether, if the power of re- 
moval was incident to that of appointment, the President and 
senate, and not the President alone, should remove. And the 
main argument for the President’s power was his responsibility 
for the acts of purely executive officers, who were his agents, — 
an argument which could not extend to judicial officers. | 
humbly submit, then, that this great debate, instead of being a 
foundation for the doctrine set up by the attorney-general, when 
rightly understood, only goes to the extent that an executive 
othicer, whose term of office is not limited by law, holds at the 
pleasure of the President. And from that time to this, the execu- 
tive construction has been that territorial judges could not be 
removed, and they have been treated as exempt from the Presi- 
dent’s power. 

The legislative construction has been the same. ‘There has 
been one uniform current of legislative acts, in which the tenure 
of the territorial judges has been fixed. And it is not unworthy 
of consideration that the very congress of 1789, in about one 
month after the debate I have referred to, gave their legislative 
exposition of the power of congress to fix the tenure of office, 
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when they enacted, in the act passed to adapt the ordinance of 
1787 to the constitution of the United States, that in all cases 
where, under the ordinance, the congress had had the power of 
removal, the President should thereafter have that power. 1 Stats. 
at Large, 53. Now, the ordinance had limited the tenure of the 
judges to good behavior, and of course the above act, therefore, 
conferred no power on the President to remove them. And for 
fifty years, through successive enactments, this policy as to judi- 
cial officers, has been followed by congress, and has been sane- 
tioned by the public sentiment in its favor. 

The judicial construction has been the same. As long ago 
as the case of Marbury v. Madison, 1 Cra. 154, it was decided 
that where the tenure of an office was fixed, the President had 
no power over the officer. In that case, justices of the peace 
were appointed by the President under the act of congress of 
1801, by which act they were to hold their offices for five years. 
The court decided that Marbury, when once appointed, had a 
right to the office for the five years prescribed by law, indepen- 
dent of the executive. The case is exactly analogous to the 
present. In both, the tenure was fixed, for a term of years, by 
an act of congress. But how does the attorney-general deal 
with this decision? Why, forsooth, he says it is an obiter dic- 
tum, not necessary to the decision of the case. But, sir, I main- 
tain that it was in no just sense an obiter dictum. It was the very 
vase itself. It was ably argued, and solemnly considered and 
decided by the whole court. But more than this, it has stood 
unreversed for more than fifty years, and has, by reiterated refer- 
ence and recognition, become embalmed in the jurisprudence of 
the country. It has been woven into the very fabric of our 
state and federal authority, and you might as well tear the woof 
from the warp as to wrest this case from its place in the unwrit- 
ten law of this land. And, moreover, this court has again 
recognized the same principle, in the case of Hennen, 13 Pet. 
258, 259. And I conclude, then, that not only is it philosophically 
true that the legislative, which is the only creative, originative 
department of the government, has the power to define and fix 
that which it creates, and that the executive power is only the 
United States executing that which the United States, by its 
congress, has enacted; but that, in relation to judicial officers, the 
united construction of all the departments has rested in the 
same conclusion. 

Il. The second question is, whether a mandamus is the 
proper remedy ? 

If it is not, then the relator, although illegally deprived of his 
office and its emoluments, is utterly without remedy ; and not 
only may the executive officers of the government deprive an 
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individual of his rights, but may, in the very act, violate both 
the constitution and the laws of the United States, and yet 
this wrong cannot be remedied. For even an impeachment 
does not restore the individual to his rights. 

The fact, then, that the relator is without any other legal 
remedy, is of itself good ground for a mandamus where the 
right is clear. ‘Tappan on Mandamus, pp. 5, 9, 10. 

It is no objection that the mandamus is to compel the pay- 
ment of money, if there are no other means of compulsion. 3 
Nev. and Perry, 280; 8 Ad. and Ellis, 176; 4 Barn. and Ad. 
360; 6 Bing. 668. 

In the present case the act was purely ministerial; not a par- 
ticle of discretion was to be exercised. By the 11th section of 
the act of congress, (9 Stats. at Large, 407,) each judge was to 
receive an annual salary of $1,800, to be paid quarterly, at the 
treasury of the United States. An appropriation has in each year 
been made for the payment of these judges. See 9 Stats. at 
Large, 532,611. The salary was fixed by law, the time of pay- 
ment fixed, the place of payment fixed, and the money lay in 
the treasury appropriated for that payment. Could there be a 
more absolutely ministerial act or duty than that of the secre- 
tary in making the payment? See the case of Kendall, 12 Pet. 
612, 613. 

But the attorney-general says that the secretary of the treas- 
ury was, in this instance, to exercise judgment and discretion 
in looking into the act, and determining its meaning. But 
this is no more than saying that the act was addressed to a 
being with intellectual faculties. For if no act can be minis- 
terial merely because it requires to be understood in order to be 
performed, then no act of a rational being can ever be minis- 
terial. ‘The true question is, not whether it requires judgment, 
discernment, or any other intellectual quality, in order to under- 
stand what is to be done by the requirements of the statute, 
but whether the officer has any discretion to exercise between 
doing, and not doing, what the statute commands. If the 
statute is imperative, there is no room for judgment as to the 
performance of the act which the statute requires, however 
much of judgment, in another sense, or of understanding may 
be requisite in arriving at the meaning of the law. True legal 
discretion is a discretion to do or not to do, according as the 
judgment of the officer may decide; and that discretion can 
never be exercised when the statute has peremptorily ordered a 
thing to be done. 

This case is clearly distinguishable from Paulding v. Decatur, 
14 Pet. 497, and Brashear v. Mason, 6 How. 92. 

In each of those cases there was a fair case for discretion to 
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be exercised, both in regard to ‘the r al meaning , of congress, 
and, also, in regard to the fund out of which the mone y was to 
be paid. Nor is this but an indirect mode of suing the govern- 
ment, which it is forbidden to do directly. This proceeding is 
neither to establish a claim by the judgment of a court, nor to 
enforce against the government the payment of a claim. 
The government has, by its proper legislative department, 
the only department which in this particular province repre- 
sents the government, declared that the judges of the Min- 
nesota territory shall receive a certain salary, to be paid 
quarterly at the treasury. It is the secretary of the treasury, 
and not the government of the United States, that refuses to 
pay; and the mandamus is to command him, not as the repre- 
sentative of the government to make this payment, but as the 
mere officer on whom devolves the duty of executing this law, 
which the government, by its legislature, has passed, to do what 
the law specifically requires. 


Mr. Justice DANIEL delivered the opinion of the court. 

This case comes before us upon a writ of error to the circuit 
court of the United States for the District of Columbia and 
county of Washington. It originated in the denial, by the 


court.above mentioned, of a writ of mandamus, by which the 
secretary of the treasury should be ordered to pay to the relator 
asum of money claimed by the latter as a portion of the 
salary due to him as chief justice of the territory of Min- 
nesota. 

The facts which constituted the grounds of the application, 
few and simple in their character, were these :— 

That on the 19th of March, 1849, the relator had, with the 
advice and consent of the senate, been commissioned, by Presi- 
dent Taylor, chief justice of the supreme court of the territory 
of Minnesota, to which office there had been annexed (by the 
act of congress organizing the territorial government) a com- 
pensation or salary of eighteen hundred dollars per annum, 
payable quarter-yearly. ‘That the tenure of the appointment 
was, by the language both of the act of congress, and of the 
commission of the relator, declared to be for the term and 
duration of four years from the date of the commission. That 
the relator, having accepted his commission was, afterwards, 
namely, on 22d of October, 1851, informed by J. J. Critten- 
den, acting secretary of state, that the President had thought 
it proper to remove him from office, and to substitute in his 
place Jerome Fuller. 

That the relator, insisting upon the tenure of his office ac- 
cording to the literal terms of the commission, preferred a 
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claim before the first auditor of the treasury for the sum of 
$2,343, as compensation, from the period of his dismission, 
up to the expiration of four years from the date of his ap- 
pointment. 

That the first auditor having rejected the claim in these words : 
“That Aaron Goodrich is not entitled to the salary claimed by 
him,” an appeal was taken by the relator to the comptroller of 
the treasury, by whom the decision of the first auditor was sus- 
tained, and by whom, in adjudging, it is remarked, that “ There 
‘can be only one chief justice of the supreme court in the terri- 
tory; and the President of the United States having thought 
proper to remove Chief Justice Goodrich, and having nomi- 
nated, and, by and with the consent of the senate, appointed 
Jerome Fuller chief justice, in the room and stead of the said 
Chief Justice Goodrich, he, that is, the comptroller, was bound 
to consider the said removal and appointment as legal.” And in 
consideration of the facts and the law, his decision was, that 
the United States were not indebted to the said Aaron Good- 
rich, as chief justice of the supreme court of the territory of 
Minnesota, and that the decision of the first auditor in the 
premises was confirmed and established. 

Upon the foundation of the facts above recited, and in oppo- 
sition to the decisions of the auditor and comptroller, and with 
the view of coercing the allowance, by the secretary of the 
treasury, of the claim preferred by the relator, the application, 
which has been refused by the circuit court, was made. 

In considering this case, it may be remarked, at the threshold, 
that it exhibits the anomalous predicament of a prosecution by 
and in the name of the United States, adversary to the United 
States and to their authority ; for it must be admitted that the 
secretary of the treasury can have no relation whatever, and is 
clothed with no powers and sustains no obligation incident to 
the present controversy, except as he is the representative of the 
United States, or the guardian or custodian of their interests, 
committed to his charge. 

In their discussion of this cause, the counsel on either side 
have deemed themselves called upon to take a more extensive 
range of inquiry, than is that by which we consider this contro- 
versy to be properly limited. ‘They have supposed that, in the 
regular line of this controversy, and, therefore, in its correct 
adjudication, were involved, necessarily, the tenure and charac- 
ter of the judicial power, as created either by the constitution 
or by the legislation of congress; as likewise the powers of the 
executive department, in the exercise of its constitutional func- 
tions, to control or influence the judicial power; and in their 
examination, by the counsel, of these deeply-important topics, 
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much of research and ingenuity has been evinced. But, within 
what we conceive to be the correct apprehension of this cause, 
neither of those important topics is embraced ; and although, 
when regularly and directly presented for consideration, the 
responsibility of passing upon them can no more be avoided 
than can the adjudication of any minor subject of judicial cog- 
nizance, yet their very importance furnishes a cogent reason 
why any unauthorized proceeding, in reference to them, should 
be cautiously avoided; why there should be no attempt to aflect 
them by proceedings extrajudicial in their character, and such 
as would deprive of binding authority the action of the court, 
in matters even of trivial concernment. 

The true question presented for our consideration here, relates 
neither to the tenure of the judicial office, as created and defined 
by the constitution or by acts of congress, nor to the powers and 
functions of the President, as vested with the executive power 
of the government. 

The only legitimate inquiry for our determination upon the 
case before us is this: Whether, under the organization of the 
federal government, or by any known principle of law, there 
can be asserted a power in the circuit court of the United States 
for the District of Columbia, or in this court, to command the 
withdrawal of a sum or sums of money from the treasury of 
the United States, to be applied in satisfaction of disputed or 
controverted claims against the United States? ‘This is the 
question, the very question presented for our determination ; 
and its simple statement would seem to carry with it the most 
startling considerations — nay, its unavoidable negation, unless 
this should be prevented by some positive and controlling com- 
mand; for it would occur, @ priori, to every mind, that a 
treasury, not fenced round or shielded by fixed and established 
modes and rules of administration, but which could be sub- 
jected to any number or description of demands, asserted and 
sustained through the undefined and undefinable discretion of 
the courts, would constitute a feeble and inadequate provision 
for the great and inevitable necessities of the nation. The 
government under such a regime, or, rather, under such an 
absence of all rule, would, if practicable at all, be administered 
not by the great departments ordained by the constitution and 
laws, and guided by the modes therein prescribed, but by the 
uncertain, and perhaps contradictory action of the courts, in 
the enforcement of their views of private interests. 

But the question proper for consideration here has not been 
left for its solution upon theoretical reasoning merely. It has 
already been authoritatively determined. 

The power of the courts of the United States to command 
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the performance of any duty, by either of the principal execu- 
tive departments, or such as is incumbent upon any executive 
officer of the government, has been strongly contested in this 
court; and, in so far as that power may be supposed to have 
been conceded, the concession has been restricted by qualifi- 
cations, which would seem to limit it to acts or proceedings by 
the officer, not implied in the several and inherent functions or 
duties incident to his office; acts of a character rather extra- 
neous, and required of the individual rather than of the func- 
tionary. 

Thus it has been ruled, that the only acts to which the power 
of the courts, by mandamus, extends, are such as are purely 
ministerial, and with regard to which nothing like judgment or 
discretion, in the performance of his duties, is left to the offi- 
cer; but that, wherever the right of judgme nt or decision 
exists in him, it is he, and not the courts, who can regulate its 
exercise. 

These are the doctrines expressly ruled by this court, in the 
case of Kendall v. Stockton, 12 Pet. 524; in that of Decatur v. 
Paulding, 14 Pet. 497; and in the more recent case of Brashea 
v. Mason, 6 How. 92; principles regarded as fundamental or 
essential, and apart from which the administration of the gov- 
ernment would be impracticable. These principles, just stated, 
are clearly conclusive upon the case before us. ‘The secretary 
‘of the treasury is inhibited from directing the payment of 
moneys not specifically appropriated by law. Claims against 
the treasury of the United States, like the present, are, accord- 
ing to the organization of that department, to be examined by 
the first auditor; from this officer they pass, either under his 
approval or by appeal from him, to the comptroller ; and from 
the latter they are carried before the secretary of the treasury, 
without whose approbation they cannot be paid, and who can- 
not, even by the concurring opinions of the inferior officers of 
the department, be deprived of his own judgment upon the 
justice or legality of demands upon public money confided to 
his care. Opposed to the claim under consideration, we have 
the decisions of three different functionaries ; to each of whom 
has been assigned, by law, the power and the duty of judging 
of its justice and legality. By what process of reasoning, then, 
the authority to make those decisions, or those decisions them- 
selves, can be reconciled or identified with the performance of 
acts merely ministerial, we are unable to conceive ; and unless 
so identified, or there could have been shown some power in 
the circuit court competent to the repealing of the legislation 
by congress, in the organization of the tre asury departme nt — 
competent, too, to the annulling of the explicit rulings of this 
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court, in the cases hereinbefore cited — the circuit court could 
have no jurisdiction to entertain the application for a writ of 
mandamus in this instance. As no such power has been shown, 
nor, in our opinion, could have been shown, or ever had exist- 
ence, the decision of the circuit court, overruling the application, 
is approved and afhrmed. 


Mr. Justice McLEAN dissented. Mr. Justice CURTIS filed 
separate opinion; in which Mr. Justice NELSON, Mr. Jus- 
tice GRIER, and Mr. Justice CAMPBELL concurred. 


Mr. Justice CURTIS. 

I assent to the judgment of the court in this case, upon the 
ground that a writ of mandamus to the secretary of the treasury 
is not a legal remedy, to try the title of the relator to the office 
claimed by him ; and that, until that title has been legally tried 
and determined, he can take no step to compel the payment of 
the salary attached by law to that office. I desire to be under- 
stood as expressing no opinion upon any other question argued 
by the counsel in this case. 


Mr. Justice NELSON, Mr. Justice GRIER, and Mr. Justice 


CAMPBELL concurred in this opinion. 


Mr. Justice McLEAN. 

As this case involves important principles, and as I differ from 
the opinion of the court, I shall state my views. 

The first inquiry that naturally arises in the case is, whether 
the President had power to make the removal complained of ? 
This is not the object of the mandamus applied for, but it is 
incidental to it. 

The 2d section of the 2d article of the constitution provides : 
“ That the President shall have power, by and avith the advice 
and consent of the senate, to appoint ambassadors, other public 
ministers and consuls, judges of the supreme court and all 
other officers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be established by 
law.” ’ 

In his argument, the attorney-general says: “'That the power 
of the President was discussed and settled by congress, in the 
commencement of the federal government; that the power of 
the President to remove all officers, who, by the constitution 
itself, were not declared to hold their offices during good behav- 

or, Was sustained by both houses; and that this power was 


st Pi in the establishment of the de partment for foreign 
affairs.” 
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In the 24 section of the act referred to it was provided: 
When the principal officer of the department should be re- 
moved, the chief clerk, during the vacancy, shall have custody 
of the records of the department. And a similar provision is 
contained in the other acts to establish the principal depart- 
ments of the government. The heads of these departments 
constituted the cabinet of the President; and, as they were not 
only his advisers, but discharged their duties under his diree- 
tion, there was a peculiar propriety that their offices should be 
held at the will of the executive. 

There was great contrariety of opinion in congress on this 
power. With the experience we now have, in regard to its exer- 
cise, there is great doubt whether the most enlightened states- 
men would not come to a different conclusion. — 

The attorney-general calls this a constitutional power. ‘There 
is no such power given in the constitution. It is presumed to 
be in the President, from the power of appointment. This pre- 
sumption, I think, is unwise and illogical. The reasoning is: 
the President and senate appoint to office ; ; therefore, the Presi- 
dent may remove from office. Now, the argument would be 
legitimate, if the power to remove were inferred to be the same 
that appoints. 

It was supposed that the exercise of this power by the Presi- 
dent, was necessary for the eflicient discharge of executive 
duties. That to consult the senate in making removals, the 
same as in making appointments, would be too tardy for the 
correction of abuses. By a temporary appointment the public 
service is now provided for in case of death, and the same pro- 
vision could be made where immediate removals are necessary. 
The senate, when called to fill the vacancy, would pass upon 
the demerits of the late incumbent. 

This, I have never doubted, was the true construction of the 
constitution, and I am able to say it was the opinion of the late 
supreme court, with Marshall at its head. 

The numbers of the Federalist though written before the con- 
stitution was adopted, have been considered as among its ablest 
expositors. Publius, in one of his numbers, says, “ It has been 
mentioned as one of the advantages to be expected from the 
coiperation of the senate, in the business of appointments, that 
it would contribute to the stability of the administration. The 
consent of that body would be necessary to displace as well as 
appoint. A change of the chief magistrate, therefore, would not 
occasion so violent or so great a revolution in the offices of the 
government, as might be expected if he were the sole disposer 
of offices ; where a man in any station has given satisfactory 
evidence of his fitness for it, a new President would be restrained 
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from attempting a change in favor of a person more agreeable 

him, by the apprehension that the discountenance of the 
senate might frustrate the attempt, and bring some degree of 
discredit upon himself. Those who can best estimate the value 
of a steady administration, will be most disposed to prize a pro- 
vision which connects the official existence of public men, with 
the approbation or disapprobation of that body which, from the 
greater permanency of its own composition, will in all proba- 
bility be less subject to inconstancy than any other member of 
the body.” 

In this discussion, in congress Mr. Madison, one of the ablest 
and most enlightened statesmen of which our country can 
boast, considered the removal from office was an executive 
power, and that congress could not restrict its exercise. He 
also considered the power of appointment an executive power, 
and that, had not the constitution so provided, the concurrent 
action of the senate could not have been required by act of con- 
gress in making appointments. If this were admitted, it would 
not give strength to the argument in favor of the exercise of the 
power by the President. 

If the power to remove from office be inferred from the power 
to appoint, both the elements of the appointing power are neces- 
sarily included. ‘The constitution has declared what shall be 
the executive power to appoint, and by consequence, the same 
power should be exercised in a removal. But this power of 
removal has been, perhaps, too long established and exercised 
to be now questioned. ‘The voluntary action of the senate and 
the President, would be necessary to change the practice ; and as 
this would require the relinquishment of a power by one of the 
parties, to be exercised in conjunction with the other, it can 
scarcely be expected. 

The attorney-general says, that “the construction of the con- 
stitution concurred in oo st two houses of the first congress 
and approved by President Washington, resolved, among others, 
the following point : — 

“'That in a republican government, public offices are created 
for the benefit of the people; that the officer does not hold 
private estate and property in the office, and when the officer is 
unfit, for any cause whatever, he ought to be displ: iced, and 
another appointe -d for the benefit of they people and their security ; 
or if the office itself be found, upon experience, to be unneces- 
sary, it should be abolished.” ‘lhe soundness of the policy ex- 
pressed in this resolution, must be admitted by every inte llige nt 
individual who understands and appreciates our system of 
government; and if the power had been exercised under the 
limitations expressed in the resolution, it would have had a 
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most salutary effect on office holders, and on the public. For 
the truth of this a reference may be made to the history of the 
earlier administrations. 

But this power of removal from office by the President, was 
neither exercised nor supposed to apply until recently, to the 
judicial office. 

In the establishment of the territories, the “ Northwestern,” 
“ Indiana,” “ Illinois,” “ Mississippi,” “ Michigan,” and “ Wis- 
consin,” it was provided that the judges should hold their offices 
during good behavior. ‘The governor, secretary, and the other 
officers of these territories were appointed, under the law, for a 
term of years, “ unless sooner removed.” 

By the act of congress of August, 1789, to provide for the 
government of these territories, certain changes were made in 
the ordinance of 1787, to adapt it to the constitution of the 
United States. It was provided that the President shall nom- 
inate and by and with the advice and consent of the senate, 
shall appoint, all officers which by the said ordinance were to 
have been appointed by the United States in congress assem- 
bled; and all officers so appointed shall be commissioned by 
him; and all cases where the United States, “in congress 
assembled, might, by the said ordinance, revoke any commis- 
sion or remove from any office, the President is hereby declared 
to have the same power of revocation and removal.” 

In the territories of “ New Orleans,” “ Florida,” “Iowa,” “ Ore- 
gon,” “ Washington,” “ Utah,” “ New Mexico,” “ Minnesota,” 
“ Nebraska,” and “ Kansas,” the judges were appointed for four 
years; and the governor and all other officers of the territories 
were appointed for a term of years, “ unless sooner removed.” 

In the “ Missouri” and “ Arkansas ” territories only, were the 
judges appointed for four years, “if not sooner removed.” 

In the constitution, no express provision was made for the 
government of territories. This, no doubt, was deemed unnec- 
cessary, as the ordinance of 1787, which was passed before the 
constitution was adopted, provided for the government of all 
the territory then claimed by the United States. 

Territorial judges are said not to be appointed under the con- 
stitution, but by virtue of an act of congress. In the American 
Insurance Company v. Canter, 1 Pet. 546, Chief Justice Marshall 
said: “ The judges of the superior courts of Florida held their 
offices for four years. These courts, then, are not constitutional 
courts, in which the judicial power, conferred by the constitu- 
tion on the general government, can be deposited.” But all the 
judges of the territories, from 1787 to 1804, were appointed for 
good behavior, so that the term of service was not a safe cri- 
terion by which to determine the character of territorial judges. 
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It is admitted that the judges of the supreme court cannot 
be appointed for a less period than good behavior; and the 
same may be said of the district judges. 

‘he power under which the territorial governments is organ- 
ized, is a matter of some controversy. In the case above cited, 
Chief Justice Marshall said: “ Florida continues to be a territory 
of the United States, governed by virtue of that clause in the 
constitution which empowers congress to make all needful 
‘we s and regulations respecting the te rritory or other property 
belonging to the United States.” This is the prevailing view 
of those who have examined the subject. But the chief justice 
proceeds: “ Perhaps the power of governing a territory belonging 
to the United States, which has not, by becoming a State, 
acquired the means of self-government, may result necessarily 
from the facts that it is not within the jurisdiction of any par- 
ticular State, and is within the power and jurisdiction of the 
United States. 'These facts exist in every territorial government, 
but it does not show the source of the power, unless by the 
doctrine of necessity, which does not seem to be a legitimate 
foundation for a civil government under our system. The 
chief justice further says: “ The right to govern may be the 
inevitable consequence of the right to acquire territory.” ‘There 
is no special power given in the constitution to acquire territory. 
This does not seem to have been within the view of the framers 
of the government; and the right was much contested in the 
acquisition of Louisiana, when the power was first exercised. 

It seems to me that the power to govern a territory is a nec- 
essary consequence of the power given “to make all needful 
rules and regulations respecting the te rritory or other property 
belonging to the United States.’ % No one doubts the power of 
congress to sell the public lands beyond the limits of any State 
and this renders necessary the organization of a government for 
the protection of the persons and property of the purchasers. 
This is an implied power, but it necessarily results from the 
power to sell the public lands. 

It is difficult to say that any power can be exercised by con- 
gress, which is not derived from the constitution. Without 
that instrument, it is as powerless as any other association of 
men. ‘The laws of the Union protect our commerce wherever 
the flag of the country may float, and, in some instances, our 
own citizens may be made responsible for acts done in foreign 
seas and countries; but this is the exercise of powers given by 
the constitution. U nder the legislative power of congress, ter- 
ritorial governments are organized, and their functionaries are 
appointed by the President and senate. Their laws emanate 
from congress, or are passed by a territorial legislature, subject 
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to the approval of congress. The government of the | territory 
is a government of the United States ; and although its courts 
do not exercise the judicial power to the same extent as the 
other courts of the United States, still, they are courts of the 
United States, and exercise such judicial powers as are conferred 
on them by law. 

It is argued that, as the President is bound to see the laws 
faithfully executed, the power to remove unfaithful or incom- 
petent officers is necessary. ‘This may be admitted to be a 
legitimate argument, as commonly applied to executive officers. 
My own view is, that the power to see that the laws are faith- 
fully executed, applies chiefly to the giving effect to the decisions 
of the courts when resisted by physical force. But however 
strongly this may refer to the political officers of the government, 
how can it apply to the judicial office ? 

In the nature of his office, the President must superintend 
the executive department of the government. But the judiciary 
constitutes a codrdinate branch of the government, over which 
the President has no superintendence, and can exercise no con- 
trol. So far from this department being subject to the executive, 
it may be called to pass on the legality of his acts. The 
President, like all the other officers of the government, is subject 
to the law, and cannot violate it with impunity. He is respon- 
sible for the infraction of private rights, and before a territorial 
court, the same as before the other courts of the Union. In no 
just ‘and proper sense can the President be required to see 
that the judicial power shall be carried out, except as controlling 
the physical power of the Union. 

The effects of the control of the judicial, by the executive 
power, are seen in the history of England, during the reign of 
the Stuarts. ‘The most insupportable tyranny and corruption 
were realized under this paramount power of the executive 
government. It has always been the corrupting power of all 
free government. ‘This, in a great degree, arises from the extent 
of its powers and patronage. And in the formation of our 
government great care was taken to place the judicial power on 
an independent basis. Being without patronage, and discharg- 
ing the most onerous and delicate duties, nothing but a high 
and an impartial discharge of its functions can sustain it. 

Whenever any portion of the judicial power shall become 
subject to the executive, there will be an end of its independ- 
ence and purity. It will become the register of executive decrees 
and of a party policy. What could create a deeper degrada- 
tion than to see any branch of the judiciary, which stands 
between the executive power and the rights of the citizen, 
become the mere instrument of that power. 
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There can be little or no difficulty in coming to a correct 
conclusion on this important question, by an examination of 
the acts of congress creating the tenure of the judicial office 
in the territories. In the seven territories first enumerated, the 
judges were appointed during good behavior; the other oflicers 
were appointe -d for a term of years, “if not sooner removed.” 

In ten territories the law authorized the appointment of judges 
for the term of four years, and the other ofhicers, for a term of 
years, “ if not sooner removed.” Whether in the above acts the 
judic ‘ial tenure was fixed for good behavior or a term of years, 
no one can fail to see the difference in regard to the tenure of 
the judges, and of the other officers. The judges were appointed 
absolutely for good behavior, or a term of years, whilst the other 
officers were appointed for a term of years, “ unless sooner re- 
moved.” By the terms of the appointme nt the political officers, 
such as the governor, secretary, marshal, &c., were removable, 
but the judges were not. In this respect these appointments 
stand in contrast, and show the unmistakable intention of 
congress. 

It is true that for the territories of Missouri, and Arkansas, 
the judges were appointed for the term of four years, “ unless 
sooner-removed.” ‘This language was first used for the Missouri 
territory, and as the Arkansas territory was taken from Missouri, 
the same language was incorporated into the organic law of 
Arkansas. ‘These two territories out of the nineteen above 
named, would imply the power to remove the judges. But 
whether this language was the result of accident or design, it 
cannot authorize the construction of the law establishing the 
other territories, among which the territory of Minnesota is 
included, as though the power of removal applied to them. ‘The 
words used will not allow this construction, especially when 
taken in connection with the words in the same acts in relation 
to the appointment of officers in the territories, other than the 
judges. 

This view is greatly strengthened by the usage of the govern- 
ment. ‘There have been, it is believed, but two judges of terri- 
tories removed, and those recently, since the organization of the 
Union. And we may rely on the early practice of the govern- 
ment, to show its true theory, in the exercise of federal powers. 
The great principles of our system were then understood and 
adhered to, and our safest axioms are found in this part of our 
history. 

It is said the act of 1789, which modified the ordinance of 
1787, so as to adapt it to the constitution, gave the same power 
to the Preside ‘nt, in regard to appointments and removals which, 
under the confederation, was exercised by congress. This is 
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true, but it can apply only to those officers which, under the 
confederation, were removable by congress. Under the ordi- 
nance, as above stated, the judges were appointed during good 
behavior, while all the other officers were appointed for a term 
of years, “ unless sooner removed.” 

If congress have the power to create the territorial courts, 
of which no one doubts, it has the power to fix the tenure of 

fice. This being done, the President has no more power to 
remove a territorial judge, than he has to repeal a law. The 
duties of a judge of a territory are discharged as independently, 
and as free ffom executive control, as are the duties of a judge 
of this court. This territorial judicial power was intended to be 
a check upon the executive power. And it would be inconsis- 
tent with the principles of our government, for the judges to be 
subject to removal by the executive. 

This is a great question, although it can only effect, as now 
maintained, the territorial bench. And I regret that, from the 
want of jurisdiction, in the opinion of my brethren, they are not 
required to express an opinion as to the power asserted. 

The other question in the case is, whether the remedy by 
mandamus is appropriate and legal. In the case of Kendall v. 
the United States, 12 Pet. 608, which, in my judgment, is not 
distinguishable from this, the question was settled. 

In that case, under a special act of congress, a matter of con- 
troversy between William B. Stokes et al. and the postmaster- 
general, was referred to a commissioner, to examine the account 
and report any balance he might find due to the relators, from 
the post-office department; and the postmaster-general was 
required to pay such balance, by entering a credit on the books 
of the department. 

The duties of the commissioner were performed, and he 
reported in favor of the relators, $161.563.89, all of which 
sum was credited by the postmaster-general, except the sum of 
$39,462.43, which he refused to place to the credit of the 
relators, on the books of the department. ‘The petitioners 
prayed the circuit court of the District of Columbia to award 
a mandamus, directed to the postmaster-general, commanding 
him to enter the credit. 

A peremptory mandamus was issued by the circuit court, 
which decision was brought before this court by a writ of error. 
All the members of this court held, that it was a proper case 
for mandamus, as the duty imposed was ministerial and posi- 
tive, there being no other adequate remedy. ‘Three only of the 
judges dissented, on the ground that the circuit court of the 
District of Columbia had not power to issue the writ; but the 
other six judges held, that it was not only a case for a manda- 
mus, but that the circuit court had the power to issue it. 
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The credit was required to be entered on the books of the 
auditor of the post-office department, whose duties were per- 
formed under the treasury department. But as the accounts 
were examined in the post-office department, the credit was 
required to be entered by the postmaster-general on the books 
of the auditor. It was known that anprder of the postmaster- 
general, requiring the credit to be entefed, would be obeyed by 
the auditor. 

In the case before us, the salary of the judge was fixed by 
law, and payable at the treasury department, where applica- 
tion for payment has been frequently made by the relator, and 
refused by the secretary of the treasury. It is shown that an 
appropriation of the sak ry was made by act of congress, and 
in such a case the payme nt is a ministerial act, and the secre- 
tary has no discretion to withhold it. This would not be con- 
troverted, it is supposed, if the judge, who demanded pay- 
ment, had remained in office. If, in such case, the secretary 
ray, at his discretion, refuse to pay the salaries of officers, he 
might suspend the action of the government. The duty to pay 
is enjoined on the secretary by law; it is a ministerial duty, in 
which he can exercise no discretion, the appropriation having 
been made by law. 

By the act of 2d September, 1789, the secretary of the 
treasury is required, to “ grant all warrants for moneys to be 
issued from the treasury in pursuance of appropriations by 
law.” And, in the same act, the treasurer is required to “ re- 
ceive and keep the moneys of the United States, and to disburse 
the same upon warrants drawn by the secretary of the treasury, 
countersigned by the comptroller, recorded by the register, and 
not otherwise.” These are all ministerial duties, performed 
under the secretary of the treasury. ‘The money having been 
—. by law for the salary of the judge, the secretary 

ras bound to ps Ly it. 

The justification for the non-payment by the secretary is, 
that the relator had been removed from office by the President, 
and that, by the President and senate, his successor had been 
appointed, who, having entered upon the discharge of his 
duties, was entitled to the salary, and to whom it had been 
paid. 

If the act of removal by the President was unauthorized, this 
can aflord no justification for withholding the salary. It is ad- 
mitted that, by mandamus, no act of an executive officer can 
be examined, which invades the exercise of his judgment or 
discretion. ‘The payment of the salary, being a mere minis- 
terial duty, positively enjoined by law, is subject to no such 
objection. But, may not the objection apply to the removal of 
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the judge? If such a power-were within the exercise of the 
discretion of the President, it would be conclusive. But if the 
act be without authority and against law, it is void; and such 
was the act complained of. The President could exercise no 
discretion on the subject; the removal was beyond his power, 
and the act being void, it cannot be considered as the exercise 
of an executive discf#tion. The judgment and discretion 
which may not be interfered with, by mandamus, must be in 
the discharge of executive duties. These do not come within 
the judicial power. But an unlawful, and consequently void 
act, by the President, by which an injury is done to an in- 
dividual, cannot be covered by executive discretion. And in 
this case the question is incidental to the object of the manda- 
mus, which is to require the secretary to perform a ministerial 
duty. The removal of the judge is set up by the secretary as 
a reason why the relator has not been paid; and if the act 
of removal be void, it fails to justify the refusal to pay. 

The case of Decatur v. Paulding, 14 Pet. 513, is altogether 
different from the one under consideration. In the opinion of 
the court in that case, the chief justice showed that it was 
materially distinguishable from Kendall’s case. 

It would be difficult to imagine a clearer case for mandamus 
than the one before us, in my judgment; and I think it should 
be issued. If the salary has been paid to the new judge, it has 
been illegally paid, and that is no reason why it should not 
be paid to the rightful claimant. 

We have nothing to do with the conduct of the judge, nor 
had the President. The judge was liable to be impeached and 
removed from office, in that form. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
District of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel. On consideration whereof 
it is now here ordered and adjudged by this court that the 
judgment of the said cireuit court in this cause be and the 
same is hereby affirmed, with costs. 
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FERDINAND CLarK, APPELLANT, Uv. Benzyamin C. CLARK AND 


Wiiuam H. Y. Hackert. 


Where a person took the benefit of the bankrupt law of the United States; omitted, 
in first schedule of property, to take any notice of a claim which he had against 
the Mexican Republic, for the unlawful seizure of the cargo of a vessel ; filed an 
amended schedule, in which he mentioned the claim so indistinctly as to give no 
information of its value, although he was then prosecuting it before the board of 
commissioners ; concealed the evidence of the property, so that the assignee in 
bankruptcy reported that it was of no value, and sold the whole, for a nominal 
consideration, to the sister of the bankrupt, who afterwards transferred it to him ; 
the purchase was fraudulent, under the 4th section of the bankrupt law, and also 
by the general principles of equity, 

Where a creditor of the bankrupt filed his bill, and gave his bond within thirty days 
after the award of the board of commissioners, this was sufficient within the 8th 
section of the act of March 3, 1849, to carry into effect our treaty with Mexico. 

The creditor was a cestui que trust of the fund, and had a right to intervene, as the 
assignee in bankruptcy was dead., This was sufficient to give jurisdiction to the 
court. His not having proved his debt did not debar him of this right. Another 
assignee was appointed, and filed his claim without loss of time. 

The 8th section of the bankrupt law, limiting actions to two years after the bank- 
ruptcy, relates only to suits brought against persons who have claims to property, 
or rights of property surrendered by the bankrupt. And, moreover, no right of 
action accrued until the fund existed 


Tis was an appeal from the cireuit court of the United States 
for the District of Columbia, holden in and for the county of 
Washington. 

Ferdinand Clark, the appellant, prosecuted a claim before the 
commissioners who acted under the treaty between the United 
States and Mexico, which claim was for the unlawful seizure 
of the cargo of a vessel called The Louisiana. The commis- 
sioners awarded to him $86,786.29; out of which there was 
deducted, by agreement, a sum of money, as compensation to 
the agents employed in its recovery, leaving $69,429.04. 

The award was made on the 15th of April, 1851, and, on the 
15th of May following, Benjamin C. Clark, of Boston, filed a 
creditor's bill in the circuit court of the United States for the 
District of Columbia, claiming the fund, for himself and other 
creditors of Ferdinand Clark, who had taken the benefit of the 
bankrupt law of the United States, on the 22d March, 1843, 
in the State of New Hampshire. Soon after this bill was filed, 
namely, on the 30th May, Hackett, the then assignee in bank- 
ruptcy of Ferdinand Clark, filed his bill, also claiming the entire 
fund, for the purpose of distribution amongst the creditors ; 
Palmer, the original assignee in bankruptcy, had died, and 
Hackett was appointed in his place. 

The substance of Hackett’s bill was as follows : — 

In this bill, Hackett sets forth his appointment as assignee, in 
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place of Palmer T, decea sed, and prays for leave to come in, under 
the prayer of the original bill of B. C. Clark, and to be made 
complainant in said cause. He then avers that Ferdinand 
Clark was duly and regularly declared a bankrupt, in 1843, and 
that all his property and effects passed out of the bankrupt, and 
vested in the assignee, Palmer, who was regularly appointed, 
and is since dead, leaving the proceeding in bankruptcy still 
pending ; that the bankrupt had, among his assets, a claim on 
the Republic of Mexico, which is the claim in satisfaction of 
which the award in controversy was made ; that the said claim 
was not described in any manner to make the same available 
to his creditors, and that no such evidences as would enable 
him to recover said claim were put into the hands of the 
assignee ; and that the assignee was ignorant of the true value 
of the assets, and that he, therefore, reported them to the court 
as of no value; that no right, title, or interest in said claim, 
ever passed out of said assignee, or became revested in said 
bankrupt ; that said bankrupt had since prosecuted said claim, 


‘in his own right, falsely and fraudulently claiming that his 
‘debts in bankruptcy had been satisfied, and that said claim had 
' revested in him; that the amount of said award legally belongs 
/ to complainant, as assignee. The complainant then submits, 


that the said Benjamin C. Clark and others, the creditors of said 
Ferdinand at the date of his bankruptcy, being in the condition 
of cestuis que trust whose trustee is dead, have complied with the 
true intent and meaning of the act of congress. Prayer for an 
injunction and general relief. 

The answer to this bill, amongst other things, — 

Admits that defendant had among his assets a claim against 
Mexico, and that the claim on which the award was made is 
the same ; admits that said claim was set down in the sched- 
ule, but denies that it was not described so as to make the 
same available to his creditors; and he expressly and particu- 
larly denies that such evidences and information as would 
have enabled said assignee to recover said claim were fraudu- 
lently withheld by this defendant, and denies that his assets 
and effects generally were so described in his schedules that 
the assignee was in ignorance of their true value; avers that 
this Mexican claim was expressly mentioned in said schedule, 
in the manner demanded by the rules and practice of the dis- 
trict court of New Hampshire ; that said claim was mentioned 
as subject to a mortgage; that such mortgage did exist, in fact; 
that he did not know the amount thereof, but verily believed it 
to be more than the value of the claim; that no value was set 
to said claim, because he believed, and had reason to believe, 
that said claim was wholly without value’ that defendant com- 
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municated to Palmer, the assignee, the situation of all the 
claims mentioned in his schedules; that all the papers and 
evidences in support of said Mexican claim were not in his 
possession, but had been, in the year 1842 or earlier, filed pub- 
licly before the commissioners appointed under the convention 
of April 11, 1839, and were afterwards place d, and, at the time 
of the commencement of the proceedings in bankruptcy, were 
in the public archives of the government of the United States, 
and there remained till the tire of said award. 

The defendant then sets forth more particularly the bankrupt 
proceedings up to his discharge, on the 17th December, 1844, 
from all debts then owing by him. He states that notice of 
the proceedings in bankruptcy was published in the leading 
papers in the district, and that notice, personally and by letter, 
was also served on ‘all creditors, whose residence was known ; 
that, notwithstanding this, no creditor ever filed in the district 
court any proof of debt, or any objections to the proceedings in 
bankruptcy, or to the doings of the assignee, until after the 
award was made. 

The answer then avers, that on the 14th day of March, 1845, 
the assignee filed a petition for an order to sell the estate of the 
defendant, and on the 14th it was so ordered; that, in pur- 
suance of said order, Palmer did, on the 9th day of April, 1845, 
after posting up advertisements, &c., sell at public auction all 
the estate and demands of the bankrupt, mentioned in the 
schedules attached to the petition of Ferdinand Clark to be 
declared bankrupt, to R. M. Clark, and that, by sale, said Mex- 
ican claim passed to said R. M. Clark. And the answer denies 
all artifice or fraud to depress the value of said demands, or this 
Mexican claim particularly ; that on the 9th of April, 1845, said 
Palmer executed a formal bill of sale, with schedules attached 
to it, in which schedules this Mexican claim was included ; that 
on the 10th April, 1845, defendant purchased, for valuable con- 
sideration, all the said property from R. M. Clark, including said 
claim ; that he has prosecuted said claim in his own name, and 
at his own risk and expense; that complainant has not filed 
his notice with the secretary, according to the provisions of the 
Sth section of the act of March 3, 1849. 

On the 2d of June, 1851, the circuit court issued an injunc- 
tion, restraining the secretary of the treasury from paying, and 
Ferdinand Clark from receiving, the amount of the award, 
until the further order of the court. 

The 8th section of the act of March 3, 1849, (9 Stats. at 
Large, 394,) authorized any person, who claimed any part of 
an award, to file a bill; and directed the fund to remain in the 
treasury, to await the decision of the courts. 
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The case went on in the circuit court, and much testimony 
was taken. A part of it related to the proceedings in the bank- 
rupt court of New Hampshire, which are summarily referred to 
in the opinion of the court, and need not be further noticed 
here. 

On the 30th of May, 1853, the circuit court decreed that the 
fund should be paid over to Hackett, for distribution in the 
bankrupt court of New Hampshire, amongst the creditors of 
Ferdinand Clark. 

From this decree, Clark appealed to this court. 


It was argued by Mr. Lawrence and Mr. Nelson, for the ap- 
pellant, and by Mr. Carlisle and Mr. Johnson, for the appellee. 


The arguments consisted chiefly in the examination of, and 
comments upon, the facts in the case. 


The following points of law were made by Mr. Lawrence : — 

1. That B. C. Clark, the complainant in the original bill, had 
no standing in court at all, he being a mere general creditor at 
the time of bankruptcy of appellant, and his debt having been 
discharged by the bankruptcy and proceedings thereon. 

2. That there was no privity between B. C. Clark (who had 
never made himself a party to the bankrupt proceedings at all) 
and the assignee in bankruptcy; but that Hackett, the assignee, 
must stand upon his own compliance with the 8th section of 
the act of 3d March, 1849, or else fall. 

3. That the circuit court of the District of Columbia had no 
jurisdiction in this case, except that conferred by said Sth sec- 
tion. ‘The fund was in the treasury of the United States, and 
the parties were non-residents. Inasmuch as Hackett, the as- 
signee, had not given the bond nor filed the notice specified in 
said 8th section, upon which the jurisdiction of the court was 
to attach, the bill should have been dismissed. 


Mr. Justice CA'TRON delivered the opinion of the court. 

Ferdinand Clark applied for the benefit of the bankrupt law, 
and filed a schedule of his debts, and another of his property 
and rights of property. Pursuant to the latter schedule, the 
assignee in bankruptcy sold all Clark’s interest in the property, 
and rights of property, at auction, for the sum of two dollars ; 
Clark himself bidding at the sale, but ordering the title to be 
made by the assignee to his (Clark’s) sister, who relinquished 
to him by a formal deed on the next day. By virtue of this pur- 
chase Clark claims to be bond fide owner of all the property, and 
rights of property, he had given in or indicated on his schedule. 

The bill alleges that the claim against the Republic of Mexico, 





DECEMBER TERM, 1854. 


Clark v. Clark et al. 


for an unlawfal seizure of the cargo of a vessel owned by the 
bankrupt, called The Louisiana, the proceeds of which are in 
dispute, was not described in any manner to make the same 
available to Clark’s creditors ; nor was any such information or 
evidences of the claim put into possession of the assignee as 
would enable him to recover it, but that all the information and 
evidences were fraudulently withhe ld by said bankrupt, and that 
his assets and effects generally were so described in his schedule 
that the assignee was ‘ignorant of their true value, and in fact re- 
ported to the court that the same could not be sold; and that 
because of this fraud the sale was void. 

This allegation is put in issue by the answer, and was sus- 
tained by the circuit court, which ordered the moneys awarded to 
Clark by the commissioners, acting under our treaty of peace 
with Mexico, to be paid over to the assignee in bankruptcy, and 
distributed by him among the bankrupt’s creditors. From this 
decree Clark appealed. 

If the right of property to the claim for indemnity was con- 
cealed so that the assets were sold for a nominal amount, and 
to Clark himself in the name of his sister, then Clark’s purchase 
was fraudulent, and the decree below, setting aside the purchase, 
was proper. ‘This is the rule prescribed by the 4th section of the 
bankrupt law ; and which rule would be enforced by the general 
principles governing a court of equity, independently of the 
bankrupt law. 

In his first schedule, the bankrupt did not mention the claim 
against the Republic of Mexico, but in an amendment, filed in 
December, 1844, after he had received his Sognenge, | this claim 
is alluded to in connection with others, as follows : 


“ United States government of America” — Claim. 
Spanish government, do. 
Buenos Ayres government, do. 

“ Mexican Republic subject to a mortgage.” 


This statement gave no information that the bankrupt claimed 
remuneration against the government of Mexico for an illegal 
seizure of the cargo of the schooner Louisiana. The proof is 
that Clark was prosecuting this claim before he applied for the 
benefit of the bankrupt law, which was in January, 1843, and 
relied on its ultimate recognition and payment through commis- 
sioners acting under treaties with Mexico. He continued to 
pursue the claim, steadily and earnestly, up to the time it was 
allowed in 1851, when there was awarded to him 86,786,7,°, dol- 
lars. 

Clark’s letters to Mr. Caustin, his agent in Washington, who 
prosecuted the claim, show, as does the deposition of Mr. C Jaustin, 
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also, that in December, 1844, when the amended schedule was 
filed, the bankrupt had a right to expect ultimate success, and 
did rely on it with much confidence. Clark’s papers and corre- 
spondence were extensive in regard to the matter, and which 
must have been concealed from the assignee in bankruptcy, or 
he would not have reported the assets as of no value in 1845, 
when they were sold. 

From the obscurity of the schedule, and the concealment of 
the evidences of a right of property from the assignee and the 
creditors, we feel satisfied that the bankrupt intended to rid 
himself of his debts, and to secure to himself the effects in dis- 
pute by contrivance, and that part of the contrivance was a 
purchase in the name of his sister, for his own benefit. 

Some minor objections to the decree below have been raised, 
which it is proper to notice. 

First, it is insisted that the circuit court of the District of Co- 
lumbia had no jurisdiction of the parties under the act of March 
3, 1849, § 8, to carry into effect our treaty with Mexico of 
1848. The 8th section provides that in all cases arising under 
the act, where any person or persons other than those in whose 
favor the award was made, claimed the money awarded, should 
within thirty days after the date of the award notify the secretary 
of the treasury of his intention to contest the payment of the 
money to the party to whom it was awarded, and file with the 
district attorney a bond, &c., then the money should be retained 
in the treasury, subject to legal investigation in the courts of 
justice ; and the party claiming the fund might file his bill in 
the circuit court in the District of Columbia, which should have 
jurisdiction to determine the right of property. In this instance 
the award was made on the 15th day of April, 1851, and on the 
15th day of May following, Benjamin C. Clark, of Boston, a judg- 
ment creditor, filed his bill in the circuit court claiming the fund 
awarded to Ferdinand Clark, and gave the notice and bond 
required by the act of 1849, § 8. 

This was a creditor’s bill, on behalf of the complainant and 
all other creditors of the bankrupt, and which alleged that the 
complainant had reason to believe the assignee, Palmer, was 
dead, and invites him, if living, or any subsequent assignee that 
might be appointed, to come in, &ec. It was ascertained that 
Palmer was dead, and Hackett was appointed successor to Pal- 
mer, May 19, 1851, and on the 30th day of that month made him- 
self a party to Benjamin C. Clark’s bill, by petition in the nature 
of an original bill. Other creditors came in, likewise, but all of 
them after the thirty days had expired. 

It is insisted that Benjamin C. Clark, as a general creditor of 
the bankrupt, had no standing in court, his debt having been dis- 
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charged by the certificate ol bankruptcy. ‘Secondly, “thay at - Clark 
had never made himself a party to the bankrupt proceedings, by 
proving his debt, and there fore Hackett must stand on his own 
bill, and cannot connect himself with that of Clark. 

3. “ That the circuit court of the District of Columbia had 
no jurisdiction in this case, except that conferred by said 8th 
section. ‘The fund was in the treasury of the United States, 
and the parties were non-residents. Inasmuch as Hackett, the 
assignee, had not given the bond nor filed the notice specified 
in said Sth section, upon which the jurisdiction of the court was 
to attach, the bill should have been dismissed.” 

The bankrupt is personally discharged from his debts, and so 
are his future acquisitions; but, the property and rights of 
property which vested inthe assignee are subject to the creditors 
of the b: inkrupt, as they were liable in his hands before he ap- 
plied for the benefit of the act; and the money in controversy 
was held in trustsfor the creditors, in whatsoever hands it was 
found. Benjamin C. Clark was a cestui que trust, and the 
treasury a stakeholder between Ferdinand Clark and his cred- 
itors; Palmer, the assignee, had died, and there being no trustee, 
the creditor had a right to file a bill and detain the fund for the 
creditors generally, to be administered by an assignee subse- 
quently appointe -d by the b: ankrupt court. 

‘he circumstance that Benjamin C. Clark has not proved his 
ebt, and made himself a party to the proceedings in bankruptcy, 
is immaterial} the proof that debts were owing by Ferdinand 
Clark can be made at such times as the bankrupt court may 
prescribe by its rules and orders ; and we are not aware that any 
objection can be interposed to reje ct Benjamin C. Clark’s claim 
in the bankrupt court of New Hampshire. All the creditors seem 
to be in the same condition, no one having proved his debt. 
Benjamin C. Clark having the right to sue and detain the fund 
in the treasury, Hackett could properly come in, and make him- 
self a party to the proceeding. 

It is also insisted that this action is barred by the 8th section 
of the bankrupt law, which provides that no suit shall be main- 
tainable against any person claiming an adverse interest touch- 
ing property or rights of property surrendered by the bankrupt, 
unless the same shall be brought within two years after the dec- 
laration and decree in bankruptcy, or after the cause of action 
shall first have accrued. 

The interest adversely claimed, and which the statute protects, 
if not sued for within two years, is an interest in a claimant 
other than the bx unkrupt ; but, supposing that Ferdinand Clark 
had been placed in that condition, as to the fund in the treasury, 
by his pretended purchase of his own assets, yet as no cause of 
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action accrued to the assignee in bankruptcy against Clark, 
until he got possession of the money, and as he never held the 
fund adversely, it follows that the act does not apply; but if 
it did, the fund had no existence till the award was made, which 
was only thirty days before the suit was brought. We order 
that the decree of the circuit court be affirmed. 





Order. 


This cause came on to be heard on transcript of the record from 
the circuit court of the United States for the District of Colum- 
bia, holden in and for the county of Washington, and was argued 
by counsel. On consideration whereof it is now here ordered, 
adjudged, and decreed by this court that the decree of the said 
circuit court in this cause be and the same is hereby affirmed, 
with costs. 





Wituram A. Bootu, AprpeLuant, v. Ferpinanp Cuark. 


There was a judgment recovered in the supreme court of New York, upon which: a 
Jieri facias was issued, the return to which was, “no goods, chattels, or real estate 
of the defendant to be levied upon.” 

The creditor then filed a creditor’s bill before the chancellor of the first circuit in 
the State of New York, to subject the equitable assets and choses in action of the 
debtor to his judgment. The bill was taken pro confesso, and, in 1842, a receiver 
was appointed. The debtor was also enjoined from making any disposition of his 
estate, legal or equitable; but the court had not been applied to, either by the 
creditor or the receiver, for any order upon the debtor, in personam, to coerce his 
compliance with the injunction or decree. 

In 1843, the debtor went into another State and took the benefit of the bankrupt law 
of the United States. An assignee was appointed, and, after his death, another 
person to succeed him. 

In 1851, a sum of money was awarded to the debtor for a claim accruing anterior to 
the judgment, by the commissioners under the Mexican treaty, which was claimed 
by the receiver and also by the assignee in bankruptcy, both prosecuting their 
daims in the circuit court of the United States for the District of Columbia. 

The assignee in bankruptcy has the best right to the fund. 

A receiver is an officer of the court which appoints him, but cannot sue, in a foreign 
jurisdiction, for the property of the debtor. ' 
The proper course would be to compél obedience to the injunction, by a coercion of 
the, person‘of the debtor, obliging him either to bring the property in dispute with- 
in the jurisdiction of the court, or to execute such a conveyance or transfer thereof, 
as will be sufficient to vest the legal title as well as the possession of the property. 
according to-the /ex loci rei site. ‘ : 

The New York and English cases upon this subject examined. 

The distinction between a receiver in chancery under a creditor’s bill and an assignee 
in bankruptcy explained. 

In England, an assignee in bankruptcy is held to be vested with the personal property 
of the bankrupt which is in foreign countries ; and her courts acknowledge the va- 
lidity of the title of a foreign assignee to property in England, when such title 
emanates from a country which has a bankrupt law similar to her own. 

Bat this rule does not prevail in the United States, either as regards a foreign assignee 
or an assignee under the laws of another State in the Union. The reason is 
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stronger for declining to give such efficacy to a receiver under a creditor's bill. 
And, moreover, there was in this case a want of vigilance in the creditor and re- 
ceiver, by their omitting to proceed in the regular chancery practice against the 
person of the debtor, as above stated. 























Tuis was an appeal from the circuit court of the United 
States for the District of Columbia, holden in and for the county 
of Washington. 

The dispute was about the same sum of money which was 
in controversy in the preceding case of Clark v. Hackett. 

Booth filed his bill in the circuit court, claiming the money 
in virtue of his character of receiver, appointed by the chancellor 
of the first circuit in the State of New York. All the circum- 
stances of the case are recited in the opinion of the court. 

On the 29th of March, 1853, the circuit court dismissed the 
bill, and Booth appealed to this court. 


The case was argued by Mr. Bradley, for the appellant, and 
by Mr. Lawrence and Mr. May, for the appellee. 


The counsel for the appellant contended : — 

1. That by the proceedings in the court of chancery of New 
York the property of Clark was vested in the receiver, Booth, 
before Clark petitioned for the benefit of the bankrupt act, and 
the right of Booth was not affected by the voluntary bankruptcy 
and discharge of the defendant. 2 Rev. Stat. 173, §§ 38, 39, 
in margin; Storm rv. Waddell, 2 Sandf. ch. 494, 510, 512, and 1 
cases cited. 

The order of the court works the transfer of the title. Mann 
v. Pentz, 2 Sandf. ch. 257, 271, 272. 

The subsequent discharge did not devest the title thus created. 
Marcy v. Jordan, 2 Denio, 570. 

It is like an execution in the hands of the sheriff, not levied, 
which, by the “settled law of the State,” binds the property. 
Savage’s Assignees v. Best, 3 How. 111. 

Or the attachment in a New Hampshire suit. Peck et al. v. 
Jenness et al. 7 How. 612, 619, 622. 

It is the settled law of the State of New York, 2 Sandf. ch. 
519. 

II. The receiver could maintain any action in relation to the 
property, and rights of property, which the debtor himself could 
have had. 6 Barb. Sup. Ct. R. 542, 544; 3 Sandf. 311, 316, 317. 

III. The matter in controversy was a chose in action at the 
time of the appointment of the receiver, was personal property, 
followed the person of the owner, and passed tg the receiver. 

_ The term chose in action is broad enough fo pass the claim 
in question, whether the evidence of the debt was in his posses- 
sion or not, at the time of the appointment of the receiver. Na- 
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than v. Whitelock, 9 Paige, 159; North v. Turner, 9 Ser. and 
Raw. 244; and the authorities there cited. 19 Wend. 75; Gil- 
lett v. Fairchild, 4 Denio, 80, 82, and cases cited. 

A claim upon a foreign government would be embraced in 
such an assignment. 4 Denio, supra, and cases cited. Couch 
v. Delaplain, 2 Coms. 397, 402, 403; Milner v. Metz, 16 Pet. 
321; Comegys v. Vass, 1 Pet. 193, 2 Story’s Eq. § 829, 1040. 

The fund not being the subject of manual possession, an ap- 
propriation of it is all that is required. 5 Binn, 392, 398. 

But it was not merely a loose unsettled demand of redress 
for injuries. The treaties of 1839 and 1843, gave it a fixed 
character. 

Having no locality, the validity of its transfer depends on the 
law of the place where the transferwas made. 2 Kent’s Comm. 
570, 7th ed.; Story’s Confl. § 362, 383, 399; Van Buskirk v. 
Hartford Fire Insurance Co. 14 Conn. 583, 586, 587, 588, 590. 

“According to the law of the place where made.” Black v. 
Zacharie, 3 How. 483; Oakey v. Bennett, 11 Ib. 44. 

The court of chancery in New York had jurisdiction of the 
subject-matter, and of the person. It carried with it jurisdiction 
over his personal effects. Holmes v. Renesen, 4 Johns. ch. 485; 
8. C. 20 Ib. 262; Hooper v. Tuckerman, 3 Sandf. Sup. Ct. Rep. 
311,317; Hoyt v. Thompson, 1 Selden, 320; Story’s Confl. 420; 
Life and Letters of Joseph Story, vol. 1, p. 380, Letter to Chan- 
cellor Kent. 

The defendant resided in the city of New York. He was 
engaged in business there. His original domicile was in Massa- 
chusetts; his next, a domicile for commercial purposes, in Ha- 
vana; next, from 1841 to 1844, his residence and domicile for 
business was in New York. 

And while so residing and doing business in New York, he 
appeared in the chancery court, in this cause. 

There is no evidence to show any other residence or domicile 
elsewhere, from 1841 to 1843. In the absence of such proof, 
primé facie he was a domiciled citizen of New York, and his 
rights over his personalty are to be governed by the laws of that 
State. 

We assume, upon these points, that if this cause was in a 
New York court, the right of receiver would not admit of dis- 
pute. 

IV. The circuit court of the District of Columbia had juris- 
diction of this case; was bound to enforce the rights of the 
receiver according to the law of the State of New York, and 

ought to have rendered a decree in favor of the appellant. 

1, It had jurisdiction of the cause, if the right of the receiver 
was complete under the laws of the State of New York. Holmes 
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v. Renwer; Hooper v. Tuckerman; Hoyt v. Thompson; Story’s 
Confl. 419, 420, 421, already cited ; Thomas v. Merchant’s Bank, 
9 Paige, 216; McLaren v. Pennington, 1 Ib. 102; Bank of Au- 
gusta v. Earle, 13 Pet. 520, 589, 590, 591; Metz v. Milner, 16 
Ib. 321. 

2. There were no conflicting claims on the part of any citizen 
of the District of Columbia, and the court was bound to give 
effect to the foreign assignment, not only by the comity of 
nations, but by the peculiar federal relations existing in this 
country. 

3. The policy of the law of this District shows an enlarged 
comity. Executors and administrators, by statute act, (24th 
June, 1812, § 11, 2 Stats. at Large, 758,) and assignees of insol- 
vents in the several States, have always been allowed by the 
courts to sue here. ‘The receiver in this case is not a common 
law receiver, but a receiver by statute, as in case of insolvency. 

4, The court had jurisdiction under the act of 3d March, 1849. 

The title of Booth being consummate, and the fund enjoined, 
and locked up in the treasury, at the instance of the creditors of 
Clark, it was subject to the claims of other creditors giving 
notice and filing their bonds. ‘ 

The design was to keep the money in the treasury, in order 
that claimants should have a reasonable time to prosecute their 
rights ; the risk ran was that it should be paid over. As regards 
the claimant, it was merely directory. ‘Time was not of the 
essence of the law. 

“ There is a known distinction between circumstances which 
are of the essence of a thing required to be done by an act of 
parliament, and clauses merely directory. The precise time, in 
many cases, is not of the essence.” Rex v. Loxdale, 1 Burr, 447. 

The provisions of a law which are merely directory, are not 
to be construed into conditions precedent. Laws are construed 
strictly to save a right or avoid a penalty, but liberally to give 
a remedy, or effect an object declared in the law. Whitney ». 
Emmett, 1 Bald. C. C. R. 316. 

The intention of the legislature should be followed, whenever 
it can be discovered, although the construction seem contrary to 
the letter of the statute. Dwarris on Stat. 718; The People v. 
The Utica Insurance Co. 15 Johns. 380. See also 6 Cranch, 
307; 3 How. 565. 

By the court: “ Courts are not to construe an act so liberally 
as to work injustice ; but so liberally as to prevent the mischief, 
and advance the remedy.” Jackson v. West, 10 Johns. 466. 

Negative words will make a statute imperative; words in the 
affirmative are directory only. Rex v. Leicester, 9 Dowl. and 
Ry. 972; 7 Barn. and Cress. 12. 
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‘Where a statute directs a 1 person to do a thing i in a given 
time, without any negative words restraining him from doing it 
afterwards, the naming of the time will be considered as direc- 
tory to him, and not as a limitation of his authority. Pond vr. 
Negus, 3 Mass. 230; Smith’s Com. § 670, et seg.; Stinson v. 
Huggins, 16 Barb. 61. 

When an act is to be done within a given time, it may be 
done afterwards, if nothing have occurred to prevent it. Griffith 
v. Minor, 1 Louis. R. 350; Proseus v. Mason, 12 Ib. 16. 

Under a directory statute, a duty not performed at the time 
specified, may be valid if performed afterwards. Webster v. 
French, 12 Illinois, 302. 

Remedial statutes have been made to extend, by an equitable 
construction, to other persons, to other things, to other places, 
and to other times than those expressly mentioned in the stat- 
ute. Dwarris, 721-726. 

Apply these rules to this statute and the facts of this case, 
and the conclusion is inevitable, that so long as the fund con- 
tinued in the treasury, the court had jurisdiction to entertain and 
adjudicate on the complainant’s claim to it. It was of no im- 
portance that the*proceedings should be instituted within any 
specific time after the award, though it was essential that they 
should be, while the money was in the treasury. The intent 
was to prescribe the length of time the money should remain 
without any claim. It was not a condition precedent, to give 
the notice within thirty days. ‘There is nothing in the statute 
to restrain its being done afterwards. 

Finally : The cireuit court had jurisdiction by reason of the 
general powers conferred upon it by statute. 

It has all the powers given to the circuit courts of the United 
States by the act of 13th February, 1801. “ Cognizance of all 

cases in equity between parties, both or either of which shall be 
- resident or be found within said district, (act of 27th February, 
1801, § 5; 2 Stats. at Large, 106,) to proceed against non-resi- 
dents in the same w ay as they are proceeded against in the 
general court, or in the supreme court of chancery in the State 
of Maryland. Act of 3d May, 1802,§1; 2 Stats. at Large, 193; 
and see Kendall v. The United States, 12 Pet. 524. 

Clark was here litigating the case of B. C. Clark, (now in 
this court,) and appeared and answered in this case. The fund 
itself had been enjoined, and was subject to the decree of the 
court, and was a fund in court. The court had jurisdiction. 


The counsel for the defendant in error contended : — 
1. That the bill was properly dismissed, because the com- 
plainant had not filed his bill of complaint, given notice to the 
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secretary of the treasury, or filed his bond, as required by the 
Sth section of the act of 3d March, 1849, (9 Stats. at Large, 
394.) 

No notice was given to the secretary, the bill was not sworn 
to or filed till the 29th of May, 1851, and the bond on the same 
day,—being about fifteen days after the expiration of the thirty 
days limited in said section. 

2. The proceedings in the chancery court of New York, being 
procee ‘dings in rem, could only affect prope rty within the terri- 
torial jurisdiction of the State. Story’s Confl. Law s, § 543. 

Indeed, the authorities in New York seem to go to the extent 
that the decree operates only on property discovered by the pro- 
ceedings, even within the jurisdiction of the court. Storm v. 
Waddel, 2 Sandf. 495; 4 Ed. Ch. R. 658; 1 Paige, 637; 2 Ib. 
567 ; 7 Ib. 47, 513; 8 Ib. 569, 475. 

It will be seen by the record that the only return made by the 
receiver of any property of Clark was dated June 30, 1851, 
which was six years after the sale and eight years after the dis- 
charge of Clark in bankruptcy. 

In fact, no action was taken in this chancery proceeding, from 
the year 1842 until 1851. 

At the time that this receiver was appointed in New York, 
the claim now in controversy was a claim against the Republic 
of Mexico. 

Clark’s native domicile was Massachusetts. He resided for a 
while in Havana, and afterwards returned to his native State, 
and then took up his abode in New Hampshire. See Story’s 
Confl. Laws, §§ 591, 592. 

3. The bankrupt court having taken jurisdiction of the claim 
in controversy, and it having been disposed of under its decree, 
the property has effectually passed. City Bank of New Orleans 
v. Houston, 6 How. 486. 

4, There was not, by the decisions in New York, any specific 
len on the property in question by virtue of the appointme nt of 
a receiver; and if there had been, it should have been presented 
in the district court, and would have been there recognized. Ex 
~— Christy, 3 How. 316; Savage v. Best, 3 Ib. 119; Norton 

. Boyd, 3 Ib. 436; Waller v. Best, 3 Ib. 111: . we nness v. Peck, 
7 Ib. 612. 


Mr. Justice WAYNE delivered the opinion of the court. 

We learn from the record of this case that Juan de la Camara 
recovered a judgme nt in the supreme court of New York, against 
Ferdinand Clark, for $4,688 3, with interest at 7 per cent.; that 
a fiert facias was issued upon the judgment, and that there was 
a return upon it of “no goods, chattels, or real estate of the de- 
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fendant to be levied upon.” Upon this return, Camara filed a 
creditor’s bill, before the chancellor of the first circuit in the 
State of New York, setting out his judgment and the return 
upon the fieri facias, in which he seeks, under the laws of that 
state, to subject the equitable assets and choses in action of 
Clark to his judgment; and he asks for a discovery of them 
from Clark, for an injunction, and the appointment of a receiver. 
Notice of this proceeding, and of the action upon it, were served 
upon the solicitor of Clark, and the bill of complaint was taken 
as confessed, upon the defendant’s default in not answering. 
Booth, the present complainant, was appointed receiver on the 
3d August, 1842. Clark had been previously enjoined under 
the proceeding from making any disposition of any part of his 
estate, legal or equitable. ‘Thus matters stood from the time of 
the receiver's appointment, in 1842, until June, 1851. Then 
Booth, as receiver, reports that no effects of Clark had come to 
his knowledge, except a claim upon Mexico, which had been 
adjudged to Clark by the United States commissioners, under 
the treaty with Mexico; and that, as receiver, he was contesting 
it; and he asks from the court authority to proceed for that 
purpose, which was granted. Such is an outline of the case in 
New York, containing every substantial part of it. 

We will now state the proceedings of this suit at the instance 
of the receiver, in the circuit court of the United States for the 
District of Columbia, from the decision of which, dismissing the 
receiver's bill, it has been brought to this court for revision. 

On the 29th May, 1851, Booth, the receiver, filed his bill in 
the circuit court for the District of Columbia, reciting so much 
of the proceedings of the New York courts as was deemed 
necessary to support his suit. He declares that Clark, when 
the original suit was instituted against him by Camara, and 
from that time until after he had been appointed receiver, had 
resided in New York. That his effects consisted principally, if 
not wholly, of the claim upon Mexico, and that he claimed that 
fund as receiver for the purposes of that appointment. Clark 
answered the bill. He denies that the proceedings against him 
in the courts of the State of New York created any lien in be- 
half of Camara, or the receiver, upon the fund in controversy. 
He admits ti.at no part of his property ever came into receiver's 
hands, under those proceedings, and that he had the claim upon 
Mexico whilst the suits were pending against him, and when 
the receiver was appointed under Camara’s creditor’s bill; but 
that all the evidences and papers in support of his Mexican 

claim were then in the public archives at Washington. He also 
' states, that the board of commissioners under the act of congress 
of March 3, 1849, entitled “ An act to carry into effect cer- 
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tain stipulations of the treaty between the United States and 
the Republic of Mexico, of the 2d Fe bruary; 1848,” had made an 
award in his favor for the sum of $86,786 38,, which sum was then 
in the hands of the secretary of the treasury of the United States. 
He then alleges that, being a resident of the State of New Hamp- 
shire, he filed in the clerk’s office of that district, on the 28th 
January, 1843, his petition to be declared a bankrupt. ‘That he 
had been declared a bankrupt on the 22d March following, pur- 
suant to the “act to establish an uniform system of bankruptcy 
throughout the United States,” passed August 19, 1841. He 
then recites that there had been attached to his petition in the 
bankrupt’s court, a schedule of his property, rights, and credits 
of every kind and description, in which his Mexican claim had 
been stated; and that it was upon that claim the commissioners 
had awarded to him the sum before mentioned. He declares 
that, under the decree of the court in bankruptcy, one John 
Palmer had been appointed assignee ; and that, having given 
his bond in compliance with the order of the court, he was 
vested, as assignee, in virtue of the operation of the bankrupt 
law, of all the defendant’s property, for the benefit of his creditors, 
including the Mexican claim. It is also stated in his answer, 
that notice of all the proceedings in his matter of bankruptcy 
had been published in the leading newspapers of New Hamp- 
shire, and that the name of Juan de la Camara, and his residence, 
was placed among the list of his creditors attached to his peti- 
tion to be declared a bankrupt. And he avers that all of his 
creditors had had notice of the proceedings in bankruptcy. That 
neither Camara nor any other creditor had filed or made any 
objections to those proceedings, or to the action of the as- 
signee, until after the award had been made upon the Mexican 
claim. 

It is not necessary, for the purposes of this opinion, to state the 
defendant’s recital of the sale of his effects by Palmer, the as- 
signee ; his purchase of them, including the Mexican claim, or 
the rights claimed by the defendant “under his purchase, all 
relating to the same having been fully acted upon by this court 
at this term, in the case of Ferdinand Clark v. Benjamin C, Clark 
and W. H. Y. Hackett. We state, however, that Palmer, the 
original assignee in Clark’s bankruptcy, having died, he had 
been succeeded by the appointment of Hackett as assignee. 
be is suit, then, is substantially between Hac ‘kett, as the assignee 

f Clark in bankruptcy, and Booth, the receiver under Camara’s 
nailed bill; that it may be determined by this court which 
of them has the official right to the Mexican fund, for the dis- 
tribution of it between the creditors of Clark, or whether Booth, 


as receiver, shall have from that fund a sufficient sum to pay / 
28* 
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Camara’s entire debt, leaving the residue of it for distribution 
between Clark’s other creditors. 

It appears also from the record that Booth, the receiver, took 
no steps to execute his official trust, from the time of his ap- 
pointment in 1842, until 1851, after the award of the Mexican 
claim had been made in Clark’s favor. And, also, that the court 
of chancery, acting upon the creditor’s bill brought by Camara, 
had not been applied to, either by Camara or by the receiver, for 
any order upon Clark in personam, to coerce his compliance 
with its injunction and decree. 

Upon this statement of the case we will now consider it. 
There is no dispute concerning the regularity or binding opera- 
tion of the judgment obtained by Camara against Clark. None 
in respect to the proceedings under the creditor’s bill. The 
leading point in the case is the effect of the proceedings under the 
last, to give a right to the receiver, in virtue of a lien which he 
claims upon the property of the debtor, to sue for and to recover 
any part of it, legal or equitable, without the jurisdiction of the 
State of New York. In other words, as an officer of a court 
of chancery, for a particular purpose, will he be recognized as 
such by a foreign judicial tribunal, and be allowed to take from 
the latter a fund belonging to a debtor, for its application to 
the payment of a particular creditor within the jurisdiction of 
the receiver’s appointment, there being other creditors in the 
jurisdiction in which he now sues, contesting his right to do so. 
/ Or can he as receiver claim, in virtue of a decree upon a cred- 
itor’s bill given in one jurisdiction, a right to have the judgment 
upon which the creditor’s bill was brought paid out of a fund 
ot a bankrupt debtor in a foreign jurisdiction; because his ap- 
* pointment preceded the bankrupt’s petition. 

It is urged that the receiver in this case, by the decree of the 
court in New York, was entitled officially to the entire property 
of Clark, real, personal, or equitable, both within and without 
the State of New York. ‘That he could, as receiver, maintain 
any action for the property and rights of property of the debtor 
which the latter could have done. That the fund now in con- 
troversy was a chose in action belonging to the debtor when the 
receiver was appointed, and, though not within the State of 

|New York, that it followed the person of the owner and passed 
to the receiver, because the owner was domiciled in New York. 
‘And it was also said that, having such official rights or liens 
upon the property of the debtor, the comity of nations would 
aid him in the assertion of them in a foreign tribunal. ‘The 
counsel for the receiver cited from the reports of the State of 
New York several cases in support of the foregoing propositions. 
We have perused all of them carefully, without having been 
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able to view them altogether as the learned counsel does. 
Whatever may be the operation of the decree in respect to the 
receiver's powers over the property of the debtor within the 
State of New York, and his right to sue for them there, we do 
not find any thing in the cases in the New York reports show- 
ing the receiver’s right to represent the creditor or creditors of 
the debtor in a foreign jurisdiction. It is true that the receiver 
in this case is appointed under a statute of the State of New 
York, but that only makes him an officer of the court for that 
State. He is a representative of the court, and may by its direc- 
tion take into his possession every kind of property which may 
be taken in execution, and also that which is equitable, if of a 
nature to be reduced into possession. But it is not considered 
in every case that the right to the possession is transferred by 
his appointment, for where the property is real, and there are 
tenants, the court is virtually the landlord, though the tenants 
may be compelled to attorn to the receiver. Jeremy’s Equity 
Jurisprudence, 249. When appointed, very little discretion is al- 
lowed to him, for he must apply to the court for liberty to bring 
or defend actions, to let the estate, and’in most.cases to lay out 
money on repairs, and he may without leave distrain only for 
rent in arrear short of a year. 6 Vesey, 802; 15 Ib. 26; 3 Bro. 
C. C. 88; 9 Ves. 335; 1 Jac. and W. 178; Morris and Elme, 
1 Ves. jun. 139; 1 Ib. 165; Blunt and Clithero, 6 Ves. 799; 
Hughes and Hughes, 3 Bro. C. C. 87; 5 Madd. 473. 

A receiver is an indifferent person between parties, appointed 
by the court to receive the rents, issues, or profits of land, or other 
thing in question in this court, pending the suit, where it does 
not seem reasonable to the court that either party should do it. 
Wyatt’s Prac. Reg. 355. He is an officer of the court; his ap- 
pointment is provisional. He is appointed in behalf of all 
parties, and not of the complainant or of the defendant only. 
He is appointéd for the benefit of all parties who may establish 
rights in the cause. The money in his hands is in custodia 
legis for whoever can make out a title to it. Delany v. Mans- 
field, 1 Hogan, 234. It is the court itself which has the care of 
the property in dispute. The receiver is but the creature of the 
court; he has no powers except such as are conferred upon him 
by the order of his appointment and the course and practice of 
the court; Verplanck v. Mercantile Insurance Company, 2 Paige, 
C. R. 452. Unless where he is appointed under the statute of 
New York directing proceedings against corporations, (2 R. S., 
438,) and then he is a standing assignee, vested with nearly all 
the powers and authority of the assignee of an insolvent debtor. 
Attorney-General v. Life and Fire Insurance Co. 4 Paige, C. R., 
224. In the case just cited, Chancellor Walworth says, that 
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the receiver has “no powers except such as are conferred upon 
him by the order of his appointment and the course and practice 
of the court.” In the statement which has been made of the 
restraints upon a receiver, we are aware that they have been 
measurably qualified by rules, and by the practice of the courts 
in the State of New York, as may be seen in Hoffman’s Practice ; 
but none of them alter his official relation to the court, and, so 
far as we have investigated the subject, we have not found 
another instance of an order in the courts of the State of New 
York, or in the courts of any other State, empowering a receiver 
to sue in his own name officially in another jurisdiction for the 
property or choses in action of a judgment debtor. Indeed, 
whatever may be the receiver's rights under a creditor’s bill, to 
the possession of the property of the debtor in the State of New 
York, or the permissions which may be given to him to sue for 
such property, we understand the decisions of that State as con- 
fining his action to the State of New York. 

Such an inference may be made from several decisions. It 
may be inferred from what was said by Chancellor Walworth, 
in Mitchell v. Bunch, 2 Paige C. R.615. Speaking of the prop- 
erty which might be put into the possession of a receiver, and 
of the power of a court of chancery to reach property out of the 
State, he declares the manner in which it may be done, thus: 
“ The original and primary jurisdiction of that court was in per- 
sonam merely. The writ of assistance to deliver possession, and 
even the sequestration of property to compel the performance of 
a decree, are comparatively of recent origin. The jurisdiction 
of the court was exercised for several centuries by the simple 
proceeding of attachment against the bodies of the parties to 
compel obedience to its orders and decrees. Although the prop- 
erty of a defendant is beyond the reach of the court, so that it 
can neither be sequestered nor taken in execution, the court 
does not lose its jurisdiction in relation to that property, provided 
the person of the defendant is within the jurisdiction. By the 
ordinary course of proceeding, the defendant may be compelled 
either to bring the property in dispute, or to which the defendant 
claims an equitable title, within the jurisdiction of the court, or 
to execute such a conveyance or transfer thereof as will be suffi- 
cient to vest the legal title, as well as the possession of the prop- 
erty, according to the lex loci rei site.’ It is very obvious, 
from the foregoing extract, that up to the time when Mitchell v. 
Bunch was decided, in the year 1831, it had not been thought 
that a court of chancery in the State of New York could act 
upon the property of a judgment debtor in a creditor’s bill which 
was not within the State of New York, but by the coercion of 
his person when he was within the jurisdiction of the State; 











DECEMBER TERM, 1854. 333 


Booth v. Clark. 


and that it had not been contemplated then to add to the means 
used by chancery to enforce its sentences, in respect to property 
out of the State of New York, the power to a receiver to sue 
in a foreign jurisdiction for the same. It is true that the juris- 
diction of a court of chancery in England and the United States, 
to enforce equitable rights, is not confined to cases where the 
property is claimed in either country, but the primary movement 
in the chancery courts of both countries to enforce an injunction 
is the attachment of the person of the debtor, where he is amen- 
able to the jurisdiction of the court. 

We find in the 2d volume of Spence on the jurisdiction of 
the court of chancery in England, (6, 7,) this language: When, 
therefore, a case is made out against a person resident within 
the jurisdiction of the court, in respect to property out of it, 
but within the empire, or its dependencies, which would call for 
the interference of the court of chancery if the property were 
situate in the country, the court, as it had the power, has assumec 
the jurisdiction, when such an interference is necessary to the 
ends of justice, of enforcing the equitable rights of the parties to 
or over property out of its jurisdiction, by the coercion of the 
person and sequestration of his property here, in the same man- 
ner as it would have done had the property been situate in this 
country. And Sir John Leach said: “ When parties defendants 
are resident in England, and are brought upon subpeena here, 
the court has full authority to act upon them personally, with 
respect to the subject of the suit, as the ends of justice require, 
and with that view to order them to take or to omit to take any 
steps or proceedings in any other court of justice, whether in this or 
in a foreign country. This court does not pretend to any inter- 
ference with the other courts.” It acts upon the defendant by 
punishment for his contempt, for his disobedience of the court. 
The court of chancery has no power directly to affect property 
out of the bounds of its jurisdiction. Roberdeau v. Rous, 
1 Atk. 544; 2 Spence. We believe such to be the proper 
course, in chancery, in cases of injunction, and that its juris- 
diction, by injunction, rests entirely on the coercion of the 
person. Such, however, was not the course pursued in this 
case, though the debtor was then a resident of the State of New 
York, and amenable to the jurisdiction of the court. No motion 
was made to force Clarke to comply with the injunction which 
Camara had obtained under the creditor’s bill. The matter was 
allowed to rest for seven years, Camara being aware that Clarke 
had a pecuniary claim upon the Republic of Mexico, at least as 
early asin the year 1843. The receiver during all that time took 
no action. His first fhovementis an application to be permitted 
to sue for the fund in the hands of the government, which had 
been awarded to Clarke by the commissioners under the treaty 
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with Mexico. Permission was given to sue. He has brought 
his bill accordingly, and it directly raises the question, whether 
he can, as an officer of the court of chancery in New York, and 
in his relation of receiver to Camara, be permitted to sue in 
another political jurisdiction. 

We have already cited Chancellor Walworth’s opinion as to 
the course which is to be pursued in New York upon an injunc- 
tion in a creditor’s bill. Mr. Edwards, in his excellent work on 
receivers in chancery, after citing the language used in Mitchell 
v. Bunch, says: “ Still, the difficulty remains as to a recogni- 
tion of the powers or officers of the court, by persons holding a 
lease upon the property, especially realty, out of the jurisdiction. 
Then in Malcolm v. Montgomery, 1 Hogan, 93, the master of 
the rolls observed, that a receiver could not be effectually ap- 
pointed over estates in Ireland, by the English court of chancery, 
in any direct proceeding for the purpose ; and that attempts had 
often been made to do so by serving orders made by the English 
court of chancery, but that they had failed, because the English 
court of chancery has no direct means of enforcing payment of 
rent to its receiver, by tenants whoreside in Ireland. The attorney- 
general and another counsellor also said, that to their knowledge 
such attempts had been frequently made, but had been uniformly 
given up as impracticable. A conflict might also arise between 
the receiver out of the jurisdiction and creditors, and also other 
persons out of the jurisdiction. The comity ‘of nations and 
different tribunals would hardly help a receiver.” 

We also infer, from the case of Storm and Waddell, in 2 Sand- 
ford, 494, that the receiver’s right to the possession of the prop- 
erty of a debtor in the State of New York, and his right to sue 
for property there, is limited to that jurisdiction. The chancellor, 
in the last case mentioned, after having given an epitome of the 
cause of proceeding in a creditor's bill, and speaking of equitable 
interests and things in action belonging to the debtor, without 
regard to the injunction, says: “ The property of the defendant 
is subjected to the suit, wherever it may be, if the receiver can 
lay hold of it, or the complainant can reach it by the decree. 
The injunction, when served, prevents the debtor from putting 
it away or squandering it.” This language indicates the re- 
ceiver’s locality of action. Taken in connection with that of 
Chancellor Walworth, in Mitchell v. Bunch, it shows that the 
receiver's right to the possession of the debtor’s property is 
limited to the jurisdiction of his appointment, and that he has 
no lien upon the property of the debtor, except for that which 
he may get the possession of without suit, or for that which, 
after having been permitted to sue for, he® may reduce into pos- 
session in that way. Our industry has been tasked unsuccess- 
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fully to find a case in which a receiver has been permitted to 
sue in a foreign jurisdiction for the property of the debtor. So 
far as we can find, it has not been allowed in an English tri- 
bunal; orders have been given in the English chancery for 
receivers to proceed to execute their functions in another juris- 
diction, but we are not aware of its ever having been permitted 
by the tribunals of the last. 

We think that a receiver has never been recognized by a 
foreign tribunal as an actor in a suit. He is not within that 
comity which nations have permitted, after the manner of such 
nations as practise it, in respect to the judgments and decrees 
of foreign tribunals, for all of them do not permit it in the same 
manner and to the same extent, to make such comity interna- 
tional or a part of the laws of nations. But it was said that re- 
ceivers in New York are statutory officers, as assignees in bank- 
ruptcy are. ‘That being so, he had, as assignees in bankruptcy 
have upon the property of the bankrupt, a lien upon the prop- 
erty of a judgment debtor, under an appointment in a cred- 
itor’s bill. But that cannot be so. An assignee in bankruptcy 
in England, and in this country when it had a bankrupt law, is 
an officer made by the statute of bankruptcy, with powers, 
privileges, and duties prescribed by the statute, for the collection 
of the bankrupt’s estate for an equal distribution of it among 
all of his creditors. 

In England, the property of the bankrupt is vested in the 
assignees in bankruptcy by legislative enactment. Where com- 
missioners have been appointed, it is imperative upon them to 
convey to the assignees the property of the bankrupt, wherever 
it may be or whatever it may be, and it is done by deed of bar- 
gain and sale, which is afterwards enrolled. It vests the as- 
signees with the title to the property from the date of the 
conveyance, it having been previously vested in the commis- 
sioners for conveyance by them to the assignees. As to the 
bankrupt’s personal estate, the statute looks beyond the debts 
and effects of a trader within the kingdom, and vests them in 
the commissioners in every part of the world. The last is done 
in England, upon the principle that personal property has no 
locality, and is subject to the law which governs the person of 
the owner. As by that law the property of a bankrupt becomes 
vested in the assignee, for the purposes of the assignment, his 
title to such property out of England is as good as “that which 
the owner had, except where some positive law of the country, 
in which the personal property is, forbids it. Cullen, * 244. 

In claiming such a recognition of assignees in bankruptcy 
from foreign courts, England does no more than is permitted in 
her courts, for they g give effect to foreign assignments made 
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under laws analogous to the English bankrupt laws. Solomons 
v. Ross, 1 H. B. 131, n.; Jollet v. Deponthieu, Ib. 132, n. But 
such comity between nations has not become international or 
universal. Itwas not admitted in England until the middle of 
the last century in favor of assignees in bankruptcy. Lord 
Raymond decreed it in 1811, in the case of a commission of 
bankruptcy from Holland. Sir Joseph Jekyll, in 1715, said, the 
law of England takes no notice of a commission in Holland, 
and therefore a creditor here may attach the effects in the city 
of London, and proceed to condemnation. 3 Burge, 907. Lord 
Mansfield, in Warring v. Knight, (sittings in Guildhall, after 
Hilary term, Geo. III., Cooke’s Bank. Laws, 300, 3 Burge, 907,) 
ruled, that where an English creditor proceeded, subsequent to 
an act of bankruptcy, by attachment in a foreign country, and 
obtained judgment there and satisfaction by the sale of the 
debtor’s personal property, the assignees in an action in Eng- 
land could not recover from such creditor the amount of the 
debt which had been remitted to him. Again, his lordship 
ruled, that the statutes of bankrupts do not extend to the colo- 
nies or any of the king’s dominions out of England, but the 
assignments under such commissions are, in the courts abroad, 
considered as voluntary, and as such take place between the 
assignee and the bankrupt, but do not affect the rights of any 
other creditors. 

So the law stood in England until the case of Folliott v. Og- 
den, 1 H. Bl. 123, when Chancellor Northington stimulated it 
into a larger comity, by giving effect to a claim to the creditors 
of a bankrupt in Amsterdam over an attaching creditor in Eng- 
land, who had proceeded after the bankrupt had been declared 
to be so, by the proper tribunal in Amsterdam. England had 
just then become the great creditor nation of Europe, and of 
her provinces in North America. Her interest prompted a 
change of the rule, and her courts have ever since led the way 
in extending a comity which had before been denied by them. 
The judicial history of the change, until the comity in favor of 
assignees became in England what it now is, is given in 3 
Burge, ch. 22; Bankrupt Laws, 886, 906 —- 912, inclusive, and 
from 912-929. It may now be said to be the rule of comity 
between the nations of Europe; but it has never been sanc- 
tioned in the courts of the United States, nor in the judicial 
tribunals of the States of our nation, so far as we know, and 
we know that it has been repeatedly refused in the latter. Our 
courts, when the States were colonies, had been schooled, before 
the Revolution, in the earlier doctrines of the English courts 
upon the subject. The change in England took place but a 
few years before the separation of the two countries. 
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That comity has 1 not yet reached our courts. We do not 
know why it should do so, so long as we have no national 
bankrupt laws. The rule which prevailed whilst these States 
were colonies still continues to be the rule in the courts of the 
‘United States, and it is not otherwise between the courts of 
the States. It was the rule in Maryland, before the Revolution. 
It is the rule still, as may be seen in Birch v. McLean, 1 Harris 
and McHenry, 286; Wallace v. Patterson, 2 H. and Mc- 
Henry, 463. An assignment abroad, by act of law, has no 
legal operation in Pennsylvania. We find from McNeil and 
Colquhoon, 2 Haywood, 24, that it has been the rule in North 
Carolina for sixty years. South Carolina has no other. 3 Const. 
Rep. 8. C. 283; 4 McCord, 519; Taylor v. Geary, Kirby, 313. 
In Mz Yssachusetts, the courts will not permit an assignment in 
one of the States, whether it be voluntary or under an insolvent 
law, to control an attachment in that State of the property of 
an insolvent which was laid after the assignment, and before 
payment to the assignees. The point occurred recently in the 
circuit court of the United States for that district, in the case 
of Betton, assignee, v. Valentine, 1 Curtis, 168; and it was ruled 
that the assignee of an insolvent debtor, appointed under the law 
of Massachusetts, does not so far represent creditors in the 
State of Rhode Island as to be able to avoid a conveyance of 
personal property in the latter State, good as against the insol- 
vent, but invalid as against cre :ditors, by the law of Rhode 
Island. 

In New York, the “ubiquity of the operation of the bankrupt 
law, as respects personal property,” was denied in Abraham v. 
Plestoro, 3 Wend. 538. Chancellor Kent considers it to be a 
settled part of the jurisprudence of the United States, that a 
prior assignment under a foreign law will not be permitted to 
prevail against a subsequent attachment of the bankrupt’s 
effects found in the United States. The courts of the United 
States will not subject their citizens to the inconvenience of 
seeking their dividends abroad, when they have the means to 
satisfy them under their own control. We think that it would 
prejudice the rights of the citizens of the States to admit a con- 
trary rule. The rule, as it is with us, affords an admitted excep- 
tion to the universality of the rule that personal property has no 
locality, and follows the domicile of the owner. This court, in 
Ogden v. Saunders, 12 Wheat. 213, disclaimed the English 
doctrine upon this subject ; and in Harrison v. Sterry, 5 Cranch 
R. 289, 302, this court declared that the bankrupt law of a 
foreign country is incapable of operating a legal transfer of 
property in the United States. 

Such being the rule in the American courts, in respect to 
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foreign assignments in bankruptcy, and in respect to such 
assignments as may be made under the insolvent laws of the 
States of the United States, there can be no good reason for 
giving to a receiver, appointed in one of the States under a 
creditor’s bill, a larger comity in the courts of the United States, 
or in those of the States or Territories. On the contrary, strong 
reasons may be urged against it. A receiver is appointed under 
a creditor’s bill for one or more creditors, as the case may be, 
for their benefit, to the exclusion of all other creditors of the 
debtor, if there be any such, as there are in this case. Whether 
appointed as this receiver was, under the statute of New York, 
or under the rules and practice of chancery as they may be, his 
official relations to the court are the same. A statute appoint- 
ment neither enlarges nor diminishes the limitation upon his 
action. His responsibilities are unaltered. Under either kind 
of appointment, he has at most only a passive capacity in the 
most important part of what it may be necessary for him to do, 
until it has been called by the direction of the court into ability 
to act. He has no extra territorial power of official action ; 
none which the court appointing him can confer, with authority 
to enable him to go into a foreign jurisdiction to take possession 
of the debtor’s property ; none which can give him, upon the 
principle of comity, a privilege to sue in a foreign court or 
another jurisdiction, as the judgment creditor himself might 
have done, where his debtor may be amenable to the tribunal 
which the creditor may seek. 

In those countries of Europe in which foreign judgments are 
regarded as a foundation for an action, whether it be allowed 
by treaty stipulations or by comity, it has not as yet been extend- 
ed to a receiver in chancery. In the United States, where the 
same rule prevails between the States as to judgments and 
decrees, aided as it is by the first section of the 4th article of 
the constitution, and by the act of congress of 26th May, 1790, 
by which full faith and credit are to be given in all of the courts 
of the United States, to the judicial sentences of the different 
States,(a receiver under a creditor’s bill has not as yet been an 
actor as-such in a suit out of the State in which he was ap- 
pointed.) ‘This court considered the effect of that section of the 
constitution, and of the act just mentioned in McElmoyle and 
Cohen, 13 Pet. 324-327, But apart from the absence of any 
such case, we think that\a receiver could not be admitted to the 
comity extended to judgment creditors, without an entire depar- 
ture from chancery proceedings, as to the manner of his appoint- 
ment, the securities which are taken from him for the performance 
of his duties, and the direction which the court has over him in 
the collection of the estate of the debtor, and the application 
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and distribution of them. ‘If he seeks to be recognized in 
another jurisdiction, it is to take the fund there out of it, without 
such court having any control of his subsequent action in 
respect to it, and without his having even official power to give 
security to the court, the aid of which he seeks, for his faithful 
conduct and official accountability. All that could be done 
upon such an application from a receiver, according to chancery 
practice, would be to transfer him from the locality of his 
appointment to that where he asks to be recognized, for the 
execution of his trust in the last, under the coercive ability of 
that court; and that it would be difficult to do, where it may 
be asked to be done, without the court exercising its province 
to determine whether the suitor, or another person .within its 
jurisdiction, was the proper person to act as receiver. 

Besides, there is much less reason for allowing the~complain- 
ant in this case to be recognized as receiver for the fund out of 
the State of New York, and in this jurisdiction, even if the 
practice in chancery in respect to receivers was different from 
what we have said it was. ‘The remedies which the judgment 
creditor in New York had under his creditor’s bill against his 
debtor, were not applied as they might have been in that State, 
according to the practice in chancery in such cases. When 
Clark had been enjoined under the creditor’s bill, and the re- 
ceiver had been appointed, both judgment creditor and receiver 
knew at the time, — certainly, as the record shows, in a short time 
afterwards, — that Clark had a pecuniary claim upon the Repub- 
lic of Mexico. No attempt was made, according to chancery 
practice, to coerce Clark by the attachment of his person under 
the injunction, to make an assignment of that claim for the 
payment of C: unara’s judgment. ~ Tt cannot be said that Clark 
had not prop erty to assign, and that it was therefore unnece ssary 
to attach him. ‘That would make no difference; for whether 
with or without property, he might have been ‘compelled to 
make a formal assignment, even though he had sworn that he 
had none. It was so ruled in Chipman v. Sabbaton, 7 Paige, 
C. R. 47, and in Fitzburgh v. Everingham, 6 Paige, 29. 

‘There was a want of vigilance in this matter, which does not 
make any equity which he may have in New York upon Clark’s 
prope rty, superior to that of Clark’s cre ditors, who are pursuing 
the funds in this district. Nor, according to the rule prescribed 
in the United States, that personal property has no locality on 
account of the domicile of the owner, to transfer it under a for- 
eign assignment, can the receiver have in this case any thing in 
the nature of a lien to bind the property of Clark not within 
the State of New York. When we take into consideration 
also the origin of the fund in controversy, the manner of its 
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ultimate recovery from Mexico, the congressional action upon 
it, in every particular, to secure it, after the awards were made, to 
those who might be entitled to receive it; the jurisdiction given 
to the circuit court of this district, with an appeal from its 
decision to this court, upon the principles which govern courts 
of equity to adjudge disputes concerning it, and that such cases 
were to be conducted and governed in all respects as in other 
cases in equity, we must conclude that the complainant in this 
case, as receiver, cannot be brought under the rule prescribed 
for our decision. We concur with the court below in the dis- 
mission of the bill. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of 
Columbia, holden in and for the county of Washington, and 
was argued by counsel. On consideration whereof it is now 
here ordered, adjudged, and decreed by this court, that the decree 
of the said circuit court in this cause be and the same is hereby 
affirmed with costs. 


Levi D. Boone, ApminisTRATOR OF JEssE B. Tuomas, DE- 
CEASED, AND THE Herrs or J. B. Tuomas, CompLainants 
AND APPELLANTS, v. THE Missourr Iron Company. 


Where a bill was filed for the specific execution of a contract, and it appeared that 
the notes given for the purchase of the property had never been paid, and the prop- 
erty was sold for the payment of the consideration-money, the bill was properly 
dismissed. 

No principle in equity is better settled, than that he who asks a specific execution of 
his contract must show a performance, on his part, or that he has offered to perform. 
Neither of these was done in this case. 


Tis was an appeal from the circuit court of the United 
States for the district of Missouri. 

The bill was filed by Thomas, in his lifetime, and referred to 
a complicated history of transactions, running from 1836 to 
1848, the date of the bill. - A condensed narrative of these 
transactions is given in the opinion of the court. 

The circuit court dismissed the bill, and the complainants 
appealed to this court. 


The case was argued by Mr. Britton A. Hill, for the respon- 
dents, no counsel appearing for the appellant. 


The argument of Mr. Hill was so intimately connected with 
the facts in the case, upon which he founded his legal infer- 
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ences, that it the points of lew ocala’ not be male intelligible 
without a detailed statement of the particular facts of the case. 
The argument is, therefore, omitted altogether. 


Mr. Justice, McLEAN delivered the opinion of the court. 

This is an appeal from the circuit court of the United States 
for the district of Missouri. 

The bill prays the specific execution of a contract between 
Thomas and the Missouri Iron Company, dated 15th August, 
1839, which requires the defendants to give up and cancel the 
notes of Thomas to Nancy Bullett, for $10,000, dated 2d No- 
vember, 1836; to pay a debt due to Martin Thomas; to sell 
or transfer, on the books of said company, for the use of the 
complainant, $45,000 worth of stock of said company, or, in 
the alternative, that the American Iron Company may be de- 
creed to reconvey the one undivided seventh part of the Iron 
Mountain tract to the complainant. 

The complainant died in 1849, and, his death being sug- 
gested, an amended bill was file di, praying for an account of 
rents and profits, for the use of the land and consumption 
of ores, timber, &c., by the defendants, and for a decree of 
title, &c. 

On the 2d November, 1836, Nancy Bullett, widow, sold to 
her brother, the complainant, one undivided seventh part of a 
tract of 20,000 arpens of land, in Washington county, Missouri, 
known as the lron Mountain tract; and she executed to him a 
title-bond of that date, with the condition that she would con- 
vey to him the above interest, on the p: ayment of two notes for 
$5,000 each, one payable at six, the other at twelve months, 
from the date of the bond. On the 15th of November, 1836, 
Thomas made a similar title-bond to John L. Van Doren, with 
the condition to make a deed, upon his paying the two notes 
of $5,000 each to Mrs. Bullett; and also three notes, of $5,000 
each, given by him to Thomas, at eighteen, twenty -four, and 
thirty months, from the date of the bond. 

On the 3lst of December, 1836, the Missouri Iron Company 
was Sveti by the legislature of Missouri, and Van 
Doren, Pease, and Co. were named in the act as corporators. 
The company was orwenined : books were opened to sell the 
capital stock ; Van Doren was appointed to obtain subscribers, 
but, being unsuccessful, he failed, made an assignment, and 
became insolvent. Agents were appointed to visit foreign 
countries; who returned, making a report that a banker in Am- 
ste rd im subscribed $600,000 of stock. The stock was raised 
to $9,000,000, but the company soon became hopelessly embar- 
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On the 22d of February, 1839, James Bruce, who married 
Mrs. Bullett, conveyed all their interest in the one seventh of 
the Iron Mountain tract, to Allen and Sloan, and also assigned 
the notes of Thomas to them, for the consideration of $4,500. 
At the same time, Allen and Sloan gave a bond to Bruce and 
wife, to convey to Thomas all their interest in the one seventh 
of the tract, on his paying to them $9,000, the amount due on 
the original purchase. 

On the 15th of August, 1839, A. Jones, president of the com- 
pany, executed the following receipt to Thomas, under which 
he claims a specific performance against the Missouri Iron Com- 
pany, and the other defendants, to wit: “ Received of. Jesse B. 
Thomas, of Sangamon county, Illinois, a transfer of $71,400 
of the capital stock of the Missouri Iron Company, $43,000 of 
which is to be transferred to Julius Sichel, of Amsterdam, to 
consummate a contract entered into with him. ‘The residue of 
the stock to be appropriated to pay the balance due on the two 
notes given to Mrs. Bullett,” &c. 

On the 2d September, 1841, the board resolved, that the 
president be authorized to receive back from Thomas the stock 
issued to him, &c.; and the secretary addressed to him a letter, 
saying: “ You will perceive that, by the above resolution, 
the president is authorized to cancel the bond or agreement, in 
relation to the transfer of your interest in the Iron Mountain 
tract. As the chance of doing something with the property is 
better than the stock, I presume you can have no objection to 
making the transfer; the company is about to be dissolved, and 
the stock is worth nothing,” &c. 

It does not appear that this communication was ever an- 
swered by Thomas. He never paid, or offered to pay, the 
money due to Mrs. Bullett, or to Allen and Sloan, her as- 
signees. He did not transfer to the company the 714 shares of 
stock, nor demand the cancellation of Mrs. Bullett’s title-bond, 
that he had assigned to the company. Nor does it appear that 
he did any act to fulfil his contract with Mrs. Bullett. 

In January, 1842, it appears the company failed, and all its 
property was sold on execution. In the amended bill, it is 
averred that, in 1842, the Missouri Iron Company was dis- 
solved, being insolvent. C. C. Zeigler became the purchaser, at 
sheriff's sale, of all the Iron Mountain tract, for which he 
received the sheriff’s deed, dated 6th July, 1841; and, on the 
6th of January, 1842, the Missouri Iron Company sold the tract 
to Zeigler, and executed a deed to him. 

A decree had been rendered in the circuit court of St. Francois 
county, at the suit of Allen and Sloan, assignees of Mrs. Bul- 
lett, against Thomas and J. L. Van Doren, for the sum of 
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$11,475, which was the cons sidenntion for the purchase of the 
undivided seventh part of the Iron Mountain tract, which was 
declared to be an equitable lien on the interest purchased ; and, 
under the decree of May 8, 1843, the property was sold to 
Zeigler, and both Thomas and Van Doren were barred and pre- 
cluded, by the decree, from enforcing any rights against the 
same. Pending that suit, Zeigler purch: ise de the interest of 
Allen and Sloan in the title-bond of Mrs. Bullett to T homas, 
and the notes of Thomas, given to Mrs. Bullett, for $6,500. 

It appears that, on the 24th of January, 1843, the American 
Iron Company was incorporated, and that Zeigler sold the Iron 
Mountain tract to the company. 

There is no evidence showing a connection between the Iron 
Mountain Company first formed, and the present American 
Iron Company, except that the latter company is in possession 
of the same property, claiming it by sheriff’s sale and deeds of 
conveyance under a decree, and from parties who were cor- 
porators of the first company, and who represented the company. 

It would be difficult to find any case where the objections to 
the specific execution of a contract are more insuperable than 
in this case. In the first place, the consideration for which the 
sroperty was purchased has not been paid; and the statute of 
fimitations would have barred a recovery on the notes given, if 
suit had been brought on them at the time this bill was filed. 
It is true the purchaser from Thomas, Van Doren, agreed to 
pay these notes ; but, not having done so, the assignment affords 
no excuse for the negligence of Thomas in his lifetime. And 
there is no principle in equity better settled, than that he who 
asks a specific execution of his contract must show a perform- 
ance on his part, or that he has offered to perform. Neither of 
these has been done in this case. 

In addition to er it appears that the property claimed by 
the representatives of Thomas, which he never paid for, was 
sold in 1841, under a judgment obtained by Martin v. Van 
Doren, Pease, and Co., the corporators named in the Missouri 
Iron Company, by the sheriff, and that C. C. Zeigler became the 
purchaser; and after this, the 6th of January, 1842, the Missouri 
Tron Company sold the Iron Mountain tract to Zeigler, and 
executed to him adeed. In the 
dissolved, being insolvent. 

Ri also appears that a decree was rendered for the purchase- 
money, in 1843, which the court held was an equitable lien 
upon the land, and the land was decreed to be sold for the 
payment of the consideration-money; and one seventh of the 
whole tract, the amount purchased by Thomas, was, on the 8th 
of May, 1843, sold. This proceeding was had, on the ground 
that Thomas had abandoned his claim to the land. 
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By various efforts and contrivances, the stock of the first 
company was advanced to $5,000,000, but, as might be expected, 
after such an inflation, the stock proved to be worth nothing, 
and the owners became insolvent. 

Under the American Iron Company, which succeeded the 
first company, extensive works have been established, and a 
prosperous business in mining is carried on. 

On a full consideration of this complicated case, there seems 
to be no ground of equity on which relief can be given to the 
complainants. On the contrary, their equity appears to have 
been extinguished by negligence, in not paying the considera- 
tion, by the sale of the property by the sheriff, also under a 
decree of a court having jurisdiction of the case, and also by a 
conveyance of the Missouri Iron Company. A minute state- 
ment of the facts would be tedious, and cannot be necessary, as 
the case is free from doubts by the outline above given. 

The decree of the cireuit court, which dismissed the com- 
plainant’s bill, is affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 


Missouri, and was argued by counsel. On_ consideration 
whereof it is now here ordered, adjudged, and decreed by this 
court that the decree of the said circuit court in this cause be 
and the same is hereby affirmed, with costs. 


Peter J. Burcue.tt, APPELLANT, v. Stewart C. Marsu, 
ALEXANDER FRear, aNnD Wituram M. Arsuck.e.* 


If an award is within the submission, and contains the honest decision of the arbitra- 
tors, after a full and fair hearing of the parties, a court of equity will not set it 
aside for error, either in law or fact. 

In this case, one of the parties sued the other for debt, who, in his turn, claimed 
damages for the manner in which he was sued. The submission was broad enough 
to cover all these demands on either side. 

One of the claims made by the party who was sued, was for damages for the violence 
of the agent of the creditors; and the referees heard evidence upon this subject. 
. Even if this had been beyond the submission, there was nothing in the record to 
show that the arbitrators made any allowance for this violence and slanderous 
language. 

The charges of fraud and corruption made in the bill are denied in the answer, and 
the award is not so outrageous as of itself to constitute conclusive evidence of fraud 
or corruption. Error of judgment in the arbitratots is not a sufficient ground for 
setting aside an award. 


* Mr. Chief Justice Taney and Mr. Justice Warne, did not sit in this cause. 
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Tuis was an appeal from ‘the circuit court of the U nited 
States for the district of Illinois. 

The bill was filed by Marsh, Frear, and Arbuckle, to set aside 
an award made by arbitrators chosen by them upon the one 
part, and Burchell upon the other, to hear all matters of claim 
of either party, upon or against the other, in the law or in equity. 

The facts in the case were these : — 

There were two commercial firms in New York, carrying on 
business under the names of Marsh and Frear, and Alexander 
Frear and Co. The first was composed of Stewart C. Marsh 
and Alexander Frear; and the second, of Alexander Frear and 
William M. Arbuckle. Burchell was a retail country merchant, 
having a store at St. Charles, in Kane county, Illinois, and 
another store at Cherry Valley, in Winnebago county, Illinois. 
Burchell had been in the habit, for several years, of purchasing 
goods from the firms in New York, and of making payments 
on account. 

In March, 1852, the two firms brought suits in the circuit 
court of the United States for Illinois, against Burchell, by 
summons. At April term, 1852, at Chicago, Burchell filed an 
affidavit for a continuance, stating that he could prove by absent 
witnesses that the debt was not due when the suit was brought 
in March, nor until the April following. "Whereupon the plain- 
tiffs submitted to a nonsuit. 

In May, 1852, the two firms renewed their suits, but filed the 
affidavits required by law, and commenced the suits by writs of 
capias ad respondendum, unde r which Burchell was arrested and 
held to bail. The amount claimed by Marsh and Freer was 
$12,000, and by Freer and Arbuckle, $2,014. These suits were 
brought by R. V. M. Cross, as agent and attorney for the plaiitiffs. 

In July, 1852, the court being held at Springfie ‘Id, the causes 
were continued upon affidavit of the defendant. 

In October, 1852, there was an agreement for a reference to 
arbitrators, which, however, was afterwards revoked by Freer. 

In December, 1852, the parties agreed upon another award. 
The agreement recited the claims of the firms upon Burchell, 
and the suits, “ by which the said Burchell claims to have sus- 
tained damages by reason of having been sued by said firms as 
aforesaid, and by reason of the doings of the said firms towards 
him.” The agreement then proce eded thus : — 

Now, there fore, in consideration of the premises, and to put 
an end to all further controversies, and for a full and final adjust- 
ment of all differences between them, this article of submission, 

made and entered into this 15th day of December, A. D. 1852, 
between Alexander Freer, william M. Arbuckle, and Stew art 
C. Marsh, of the one part, and Peter J. Burchell, of the other 
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part, witnesseth, that the said parties have agreed to and do 
hereby submit all demands, suits, claims, causes of action, con- 
troversies, and disputes between them, to the arbitrament, deter- 
mination, and award of F. B. Mosley, Oliver M. Butler, and 
such other person as the said Mosley and Butler may select, who 
are within sixty days from the day of the date hereof, and on 
such day as they or a majority of them shall select, meet at St. 
Charles, Kane county, (of the time of which meeting notice shall 
be given to the said parties or their attorneys,) and the said arbi- 
trators shall hear all matters of claim of either party upon or 
against the other, founded in law or equity. And the said 
award shall direct and determine what, if any thing, is due or 
owing from said Burchell to said firms, or what, if any thing, 
shall be due from either or both of said firms to the said Bur- 
chell, &e., &e. e 

Evidence was given before the arbitrators, of the accounts, of 
the credits, the institution of the suits, of the time when the 
goods were to be paid for, of Burchell’s pecuniary condition, of 
the arrest under the capias, and bail, of the violent declarations 
of Cross, the agent of the plaintiffs, the opinions of witnesses, 
how much injury Burchell’s credit had sustained by reason of 
the suits, &c., &e. 

In February, 1853, the arbitrators awarded as follows, namely : 

“ First, that all claims, demands, controversies, and disputes, 
between the respective parties, or between the said Burchell and 
the firm of Marsh and Freer, and also between the firm of Alex- 
ander Freer and Co. and the said Burchell, should cease and 
be determined by the said award. Second, that as between 
Stewart C. Marsh and Alexander Freer (the firm of Marsh and 
Freer) and the said Burchell, that there was due from said firm 
of Marsh and Freer to the said Peter J. Burchell, the sum of one 
hundred dollars, which said sum they did direct that the said 
Marsh and Freer should pay in money to the said Peter J. Bur- 
chell, in one month from the date of said award. Third, as be- 
tween Alexander Freer and William M. Arbuckle, (the firm of 
Alexander Freer and Co.,) that there was due from said firm 
of Alexander Freer and Co. to said Burchell, the sum of twenty- 
five dollars, which said sum they did direct that your orators, 
Alexander Freer and William M. Arbuckle, should pay in money 
to said Burchell, in one month from the date of the said award. 
Fourth, that the costs of said arbitration should be paid as fol- 
lows: That the firms should pay all the costs which they had 
made or occasioned, and should also pay the said Burchell his 
costs expended in and about said arbitration. 

in February, 1853, the firms filed a bill, on the equity side of 
the court, to set aside this award. The bill was answered, and 
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the cause came up, upon bill and answer, in May, 1853, when 

the court decreed that the award should in all things be vacated, 

annulled, and set aside; and that Burchell should absolutely re- 

frain and desist from counting upon, or in any manner plead- 

ing said award, in any suit or proceeding, in law or equity. 
Burchell appealed to this court. 


It was argued by Mr. Gillet, for the appellant, and by Mr. 
Carlisle and Mr. Washburne, for the appellees. 


Mr. Gillet made the following points : — 

1. The arbitrators had full power to act upon all “ demands, 
suits, claims, causes of action, controversies, and disputes be- 
tween the parties.” 

2. Under this submission, the arbitrators were constituted by 
the parties sole judges of the facts and the law, and equity aris- 
ing from them. 

3. ‘That an award is made in ignorance of the rights of the 
parties, and of the duties and powers of the arbitrators, is no 
ground for setting it aside. 

4. A court of equity will only interfere to set aside an award 
on a voluntary submission, for corruption or improper conduct 
of the arbitrators ; and on a hearing, upon bill and answer, when 
these are charged and denied, the award cannot be set aside. 

5. Every thing is to be presumed and every legal intendment 
made in favor of an award. 

6. Where the submission is general, the power to award costs 
is a necessary incident to the power of the arbitrators. 

7. Where an award covers matters not submitted, but is good 
in other respects, such matters will be rejected as surplusage, 
and the residue of the award will be good. 

8. Where the whole or a part of an award is not within the 
terms of the submission, the party can obtain redress at law, and 
a court of equity has no jurisdiction. 


The’ counsel for the appellees stated the case as follows: — 

The answer admits Burchell’s indebtedness to the firm of 
Marsh and Freer, to the amount of $3,822, and interest, and to 
the firm of Freer and Co., $1,014.80, being less than the 
amounts claimed by them respectively in the bill; but no proof 
appears in the record to countervail the answer in this respect. 

There is no pretence in the record of any debt (technically) 
by the appellees, or either of them, to Burchell; nor of any de- 
mand (in the largest sense) against them, or either of them, ex- 
cept such as may have accrued by reason of an alleged anticipa- 
tion of the maturity of his debts to them respectively, and the 
alleged premature institution of suits against him thereon. 
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The award (as alleged and admitted ubi supra) was as fol- 
lows :— 

First. That all claims, demands, controversies, and disputes, 
between the respective parties, or between the said Burchell and 
the firm of Marsh and Freer, and also between the firm of Alex- 
ander Freer and Co. and the said Burchell, should cease, and be 
determined by the said award. 

Second. That as between Marsh and Freer, and said Bur- 
chell, there was due from said firm to said Burchell the sum of 
$100; which sum should be paid, &c. 

Third. That as between A. Freer and Co. and said Bur- 
chell, there was due from said firm to said Burchell, $25, to be 
paid, &c. 

Fourth. That the appellees should pay the costs. 

The case was heard on bill, answer, exhibits, and replica- 
tion. 

It is only necessary to read the bill and answers, to be per- 
suaded of the gross injustice which has been done to the appel- 
lees. 

But it is not contended that the court could exercise any 
power in the nature of appellate jurisdiction merely, to correct 
this injustice. It is admitted that the award must stand, unless 
it can be impeached upon some distinct and recognized ground 
of relief in equity. 

For the appellees it is submitted :— 

First. That their relief, if any, must be in equity ; because, 
as will presently be shown, it is principally claimed upon mat- 
ters dehors the award, and which, therefore, could not be taken 
advantage of at law. 2 Story’s Eq. Jur. § 1452, and cases there 
cited; 2 Wils. 148; 2 Johns. Ch. R. 367; 8 East, 344; McCor- 
mick v. Gray, 13 How. 27. 

2. The record shows a case of gross partiality and miscon- 
duct on the part of the arbitrators, and this is ground of relief 
in equity. 

I. As to the law. 2 Story’s Eq. Ju. § 1452; Herrick v. Blair, 
1 Johns. C. R. 101; Walker v. Frobisher, 6 Ves. 70; Van Cort- 
landt v. Underhill, 17 Johns. R. 411, per Spencer, Ch. J. 

II. As to the facts. 

These appear upon the allegations of the bill, and the admis- 
sions of the answer in part; and in other part by the insiifficient 
and evasive denials of the answer. 

From all which it clearly appears, that no evidence whatever 
was offered to the arbitrators of the damages sustained by Bur- 
chell, “ by reason of having been sued by said firms as aforesaid, 
or by reason of the doings of the said firms towards him.” Evi- 
dence was received and heard, under objection by the appellees, 
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of certain offensive language and harsh proceedings, by one 
Cross, an attorney employed by the appellees for the collection 
of their debts against the appellant, and witnesses, who appear 
to have been certain bystanders for that purpose, were sworn 
that they “should think, judging from the evidence they had 
heard given before said arbitrators, that said Burchell had sus- 
tained damages by reason of being sued as aforesaid, and by 
the statements of said Cross, in injury to his business and credit, 
to the amount of $10,000.” 






























Mr. Justice GRIER delivered the opinion of the court. 
This case was submitted on bill and answer. The appellees, 

who were complainants below, pray the court to set aside an 
award made between the parties, as “ fraudulent and void.” The 

bill charges that “the award was made either from improper 

and corrupt motives, with the design of favoring said Burchell, 

or in ignorance of the rights of the parties to said submission, 

and of the duties and powers of the arbitrators who signed the 

said award.” 

The answer denies “that the arbitrators acted unjustly, or 
with partiality or ignorance, in making their award; but avers 
that they acted justly, fairly, and with a due consideration of 
the rights of the parties.” This allegation of the answer must 
be taken to be true, unless it appears, from other facts admitted 
by it, that this comclusion or averment founded on them is 
incorrect. 

In the consideration of this case, it will not be necessary to 
incumber it with a history of the facts charged and admitted or 
denied by the pleadings, except as they shall be incidentally no- 
ticed. The general principles, upon which courts of equity 
interfere to set aside awards, are too well settled by numerous 
decisions to admit of doubt. There are, it is true, some anoma- . 
lous cases, which, depending on their peculiar circumstances, 
cannot be exactly reconciled with any general rule; but such 
cases can seldom be used as pre ‘cedents. 

Arbitrators are judges chosen by the parties to decide the 
matters submitted to them, finally and without appeal. As a 
mode of settling disputes, it should receive every encouragement 
from courts of equity. If the award is within the submission, 
and contains the honest decision of the arbitrators, after a full 
and fair hearing of the parties, a court of equity will not set it 
aside for error, either in law or fact. A contrary course would 
be a substitution of the judgment of the chancellor in place of 
the judges chosen by the parties, and would make an award the 
commencement, not the end, of litigation. In order, says Lord 
Thurlow, (Knox v. Symmonds, 1 Ves. Jr. 369,) “to induce the 
VOL. XVII. 30 
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court to interfere, there must be something more than an error 
of judgment, such as corruption in the arbitrator, or gross mis- 
take, either apparent on the face of the award, or to be made out 
by evidence ; but in case of mistake, it must be made out to the 
satisfaction of the arbitrator, and that if it had not happened, he 
should have made a different award.” 

Courts should be careful to avoid a wrong use of the word 
“mistake,” and, by making it synonymous with mere error of 
judgment, assume to themselves an arbitrary power over awards. 
The same result would follow if the court should treat the arbi- 
trators as guilty of corrupt partiality, merely because their award 
is not such an one as the chancellor would have given. We 
are all too prone, perhaps, to impute either weakness of intellect 
or corrupt motives to those who differ with us in opinion. 

1. The first objection to the award in this case is, that it is 
not within the submission. But we are of opinion this objec- 
tion is without foundation. 

The submission recites that controversies and disputes had 
arisen between the firm of Marsh and Freer, and of Freer and 
Arbuckle, with Burchell. It states the controversies to have 
arisen from suits brought by said firms against Burchell, to 
recover certain debts claimed to be due by him to the firms, 
respectively, “and the said Burchell claims to have sustained 
damages by reason of having been sued by said firms and by 
reason of the doings of the said firms towards him.” The par- 
ties, therefore, agreed to submit “all demands, suits, claims, 
causes of action, controversies, and disputes between them, to 
the arbitration and award of F. B. Mosley,” &c., “who are to 
hear all matters of claim of either party, upon or against the 
other, in law or equity.” 

On the hearing, the arbitrators received evidence of the debts 
alleged to be due from Burchell to the two firms, and of the 
alleged oppressive and ruinous suits brought against him by 
one Cross, who acted as agent of the firms. The witnesses, in 
proving these transactions, were permitted to state certain slan- 
derous language used by Cross in speaking to and of Burchell, 
charging him with dishonesty and perjury. When this testi- 
mony was offered, the complainants’ counsel agreed that it might 
be received, subject to exceptions. 

It has been argued, that because the arbitrators received evi- 
dence of the slanderous language used by Cross, that, therefore, 
they included in their award damages for his slanders, for which 
his principals would not be liable ; and that, therefore, they had 
taken into consideration matters not contained in the submis- 
sion. But the answer to this allegation is, that the record shows 
no admission or proof that the arbitrators allowed any damages 
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for the slanders of Cross. Whether the complainants were liable, 
and how far they were justly answerable for the conduct of their 
agent, were questions of law and fact submitted to the arbitra- 
tors. All these questions were fully: argued before them by 
counsel. Whether their decision on them was erroneous, does 
not appear. ‘The transactions which were testified to, with 
regard to the suits brought against Burchell, and whether they 
Were oppressive, wrongful, and ruinous to him, was one of the 
very matters submitted to the arbitrators. ‘The words as well 
as the acts of Cross made part of the res geste, and could not 
well be severed in giving a history of them. Every presumption 
is in favor of the validity of the award. If it had stated an ac- 
count, by which it appeared that the arbitrators had made a 
specific allowance of damages for the slanders of Cross, it would 
have been annulled, to that extent at least, as beyond the sub- 
mission. But it cannot be inferred’ that the arbitrators went 
beyond the submission, merely because they may have admitted 
illegal evidence about the subject-matter of it. 

We are of opinion, therefore, that there is nothing on the 
record to show that the arbitrators, in making this award, 
exceeded their authority, or went beyond the limits of the sub- 
mission. 

2. The charges of fraud, corruption, or improper conduct in 
the arbitrators, as we have seen, are wholly denied by the an- 
swer, which must be assumed to be true, unless facts are admit- 
ted from which they are a necessary or legal inference. We 
can see nothing in the admitted facts of the case from which 
any such inference can be justly made. The damages allowed 
for the alleged oppression of Burchell, and the ruin of his busi- 
ness as a merchant, may seem large to some, while others may 
think the sum of four, or even five thousand dollars as no 
extravagant compensation for such injuries. It may be admit- 
ted, that, on the facts appearing on the face of the record, this 
court would not have assessed damages to so large an amount, 
nor have divided them so arbitrarily between the parties; but 
we cannot say that the estimate of the arbitrators is so outrage- 
ous as of itself to constitute conclusive evidence of fraud or 
corruption. Damages for injuries of this sort cannot be meas- 
ured by any rules, nor can the court properly impute corruption 
to others, because they differ with them in their estimation of a 
matter which depends on discretion rather than calculation. It 
is enough that the parties have agreed to trust the discretion 
and judgment of neighbors acquainted with them, and their 
relative standing and credit. The admission of witnesses to 
prove their estimate of the damages (even if it had been in the 
face of the objection of counsel,’and not by consent) may have 
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been : an error in judgment, but it is no cause for setting aside 
the award; nor can the admission of illegal evidence, or taking 
the opinion of third persons, be alleged as a misbehavior in the 
arbitrators which will affect their award. If they have given 
their honest, incorrupt judgment on the subject-matters submit- 
ted to them, after a full and fair hearing of the parties, they are 
bound by it; and a court of chancery have no right to annul 
their award because it thinks it could have made a better. 

In fine, we are of opinion that this record furnishes no evi- 
dence of corruption or misbehavior in the arbitrators, nor of 
“ ignorance,” (as charged in the bill,) or of any such mistake as 
would justify a court of chancery in annulling it. 

The decree of the court below is therefore reversed, and the 
record remitted with directions to dismiss the bill of complaint, 
with costs, but without prejudice to any legal defence. 





Mr. Justice McLEAN and Mr. Justice NELSON dissented. 


Mr. Justice NELSON. 

I do not agree to the judgment of the court in this case. | 
think the damages allowed against the complainants, by the 
arbitrators, are so extravagant, disproportioned, and gross, as to 
afford evidence of passion and prejudice, and justified the judg- 
ment of the court below, in setting aside the award. It is 
difficult, if not impossible, to see, upon any other ground, how 
between four and five thousand dollars should have been allowed 
against one of the firms in the submission, and but some one 
thousand dollars against the other, under the circumstances of 
the case. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Illinois, and was argued by counsel. On consideration whereof 
it is now here ordered, adjudged, and decreed by this court that 
the decree of the said circuit court in this cause be and the same 
is hereby reversed, with costs, and that this cause be and the 
same is here *by remanded to the circuit court, with directions to 
dismiss the bill of complaint, with costs, but without prejudice 
to any legal defence which the parties may have. 
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Hinkle v. Wanzer et al. 


Morean B. HINKLE, IN HIS OWN RIGHT, AND AS ADMINISTRATOR 
DE BONIS NON OF JOHN FISHER, DECEASED, COMPLAINANT AND 
APPELLANT, v. Moses Wanzer, James F. JOHNSON, AND 
Joun S. Hunter. 


Where a complainant in chancery averred that a note of which he was one of the 
makers, had been deposited by the holder, amongst other collateral securities, with 
a person who had become responsible for the debts of the holder; and averred 
further that enough had been collected from these collateral securities to meet and 
defray all the responsibilities incurred, the evidence showed that this was not the 
fact. The amount collected was not enough, by a large deficiency, to reimburse 
the losses incurred as indorser and surety. 

The evidence is not sufficient to show that the note had been paid by another of the 
makers than the complainant ; or that a release had been executed to him by the 
holder of the note. The answer is substantially responsive to the charge, and 
denies it. Other circumstances disclosed in the evidence, sustain the answer. 

The collateral securities, being deposited with counsel for the purpose of paying the 
debts of the insolvent as they were collected, were properly held by the counsel as 
a trust fund, and it was correct to allow the surety to control the judgment upon 
the note in question. 

The cases examined with respect to the assignment of equitable interests and choses 
tz action. 


THis was an appeal from the circuit court of the United 
States for the southern district of Alabama. 
The case is fully stated in the opinion of the court. 


It was argued by Mr. Phillips, for the appellant, and by Mr. 
Reverdy Johnson and Mr. Reverdy Johnson, Junior, for the 
appellees. ‘There was also a brief filed by Mr. Hopkins for the 
appellant, and Mr. Chandler, for Hunter. 

The points which were made by the respective counsel can 
better be understood by giving them in connection with their 
own statements of the facts; and as these were short, they are 
inserted. 

Mr. Phillips, for the appellant, stated the case thus :— 

The complainant seeks to enjoin the defendant Hunter from 
issuing and levying an execution on a certain® judgment recov- 
ered in the said circuit court, on the 10th April, 1839, by Moses 
Wanzer, founded upon a note signed by Thomas Long, George 
D. Fisher, and the complainant, Hinkle, who was a surety 
thereon. 

The note, being the property of one John Fisher, was trans- 
ferred by him, with very many others, to Gordon, Campbell, and 
Chandler, on the 13th May, 1837, for purposes thus stated in 
the receipt: “ ‘The proceeds of all notes, as they may be col- 
lected, are to be appropriated by us in the payment of any 
demands which we may hold against said Fisher and Johnson, 
upon their own debts, and not upon indorsements or liabilities 


for others.” 


30 





SUPREME COURT. 





Hinkle v. Wanzer et al. 





Mozes Wanzer, the defendant to this bill, being one of the 
creditors thus provided for, the attorneys aforesaid transferred 
to him the note above described, upon which the judgment was 
recovered. 

It is admitted by the record, that after the recovery of the 
judgment, Wanzer was fully satisfied of his debt out of other 
assets, and that he no longer claims to have any interest in or 
control over said judgment; and that said Hunter, without any 
assignment or other transfer from said Wanzer, has issued an 
execution thereon, and threatens to levy the same on the 
property of the complainant, by the authority alone of the said 
attorneys. 

These proceedings are justified by the defendant, Hunter, on 
the ground that they were had under the instructions of Fisher. 
“ At this time, says defendant, Fisher gave verbal as well as 
written instructions to the said firm, to protect this defendant 
from the payment of the debts aforesaid, from the papers men- 
tioned in that receipt.” And again: “ The particular claim of 
this defendant on this note was derived from a letter written by 
Fisher, in Mobile, to the firm, at the instance of this defendant, 
to hold the balances in their hands after the payment of the 
debts particularly provided for, for the indemnity of this defend- 
ant.” Upon the same head, the deposition of the attorney 
states: “ Fisher gave verbal and written directions to deponent 
to protect Mr. Hunter any remainder there might be after the 
payment of the claims in the hands of deponent’s law firm.” 

There is no evidence to sustain the averment that the instruc- 
tions given by Fisher to the attorneys, were at the instance of 
the defendant, Hunter, or by virtue of any agreement with him, 
or that the attorneys ever notified said Hunter of the instruc- 
tions during the life of said Fisher, or that the said Hunter had 
become the creditor of said Fisher during his lifetime. Fisher 
died on the 9th February, 1838, and the complainant, Hinkle, 
was appointed administrator de bonis non of his estate, on 3d 
December, 1849. 

Upon this statement the appellant will contend, that there 
was no assignment or appropriation of the note in question by 
Fisher to Hunter, nor any intention to make one. But on the 
contrary, the attorneys were at all times bound to hold the sur- 
plus funds that might accumulate in their hands at the free 
disposal of said Fisher, as well after the said “ verbal or written 
instructions” as before. Tiernan v. Jackson, 5 Pet. 595; Ro- 
gers v. Lindsey, 13 How. 441; Williams v. Everett, 14 East, 
082; Grant v. Austin, 3 Price, 58; Hoyt v. Story, 3 Barb. 
S. C. 265; Cowperthwaite v. Sheffield, 3 Comstock, 243; 
Rogers v. Hosack’s Exrs. 18 Wend. 319; Watson v. Duke of 
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Wellington, 4 Cond. Eng. Chan. 573; 72 Law Library, 231; 
Scott v. Porcher, 3 Men. 662; Walwyn v. Coutts, Ib. 

These instructions conferred a power upon the attorneys of a 
revocable character; but even if the power were irrevocable 
during life, it became extinct by the death of Fisher. 

In those cases where the power is coupled with an interest, 
the rule is otherwise; but there it must be an interest in the 
thing itself. Hunt v. Rousmanier, 8 Wheat. 204; Houghtaling 
v. Marvin, 7 Barb. 8. C. 412; Eastm. v. Morton, Ohio, June 
term, 1854, Amer. Law Reg., August, 1854. 

The case, however, as the appellant contends, does not involve 
these considerations, because it appears that Long, one of the 
makers of the note, has paid the same to said Hunter. 

The bill, which is sworn to, avers that the complainant, who 
was well acquainted with Hunter’s handwriting, had seen the 
receipt or statement which Hunter had given to Long, in satis- 
faction of said judgment, and in 13th interrogatory, Hunter is 
specially required to answer whether he did not “give or sign 
any receipt or statement showing the payment,” &c. 

Hunter omits to give a separate answer to this interrogatory, 
but in answer to the 8th, 9th, 10th, 11th, and 12th interrogato- 
ries he says: “This defendant has not released Long, nor 
received any settlement, payment, or satisfaction from him.” 

This answer, as the appellant contends, is not of that char- 
acter which requires two witnesses, or one witness and corrob- 
orative facts, to disprove it. It does not contain a “clear and 
positive denial” of the charge in the bill. An answer deserves 
more or less credit, as it fairly meets all the inquiries contained 
in the bill. A general denial is not sufficient, but there must 
be an answer to sifting inquiries upon the general question. 
Welford, 366, 367, 369; Freeman v. Fairlie, 3 Mer. 41; Wel- 
ford, 309, 310; 2 Eq. Ca. Abr. 67; Paxton’s case, Sel. Ca. in 
ch. 53; 6 Vesey, 792; 1 Sims and Stu. 235; Hepburn v. Durand, 
1 Br. Chan. ch. 436; Prout v. Underwood, 2 Cox Chan. 135; 
Daniel v. Mitchell, 1 Story, 188; Bk. Georgtown v. Geary, 5 Pet. 
110; 9 Cranch, 160; 2 Daniel’s Chan. 984; Hughes v. Garner, 
2 Young and Call, 333; Parkman v. Welsh, 19 Pick. 234; 
Greeley Eq. 4. 

The record, therefore, contains upon the subject of payment 
the precise statement of the bill sworn to; and the positive 
evidence of Mrs. Long, (p.41,) opposed by the loose, indefinite, 
and evasive response of the answer. The oath of the com- 
plainant is a full offset to that of defendant. Garron v. Car- 
penter, 1 Port. 374; Searcy v. Pannell, 1 Cook’s Rep. 110; 1 
McLeod; Lendell and Gamon, 10 Humph. 164; Union Bank 
of Georgtown v. Geary, 5 Pet. 99. 
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The counsel for the appellees presented the following state- 
ment. 

The bill in this case seeks to restrain the collection of an 
execution in favor of Wanzer, (but controlled by and belonging 
to Hunter,) against Long and the complainant, Hinkle. ‘The 
judgment upon which its execution issued was upon a note for 
$1,520, held by the firm of Fisher and Johnson, made by 
Thomas Long, George D. Fisher, and Hinkle, the complainant, 
and on 17th April, 1837, placed by Fisher and Johnson, together 
with other notes, in the hands of attorneys for collection and to 
cover certain liabilities of Fisher and Johnson, as appears by 
the receipt of the attorneys. ‘The proceedings in which the 
judgment was rendered were in the circuit court of the United 
States for the ninth cireuit. The bill alleges, in the first place, 
that the judgment does not belong to Hunter, and he has no 
right to control it; in the second place, that Fisher, who owned 
the note on which the judgment was obtained, abundantly 
indemnified Hunter, his security; and that Hunter, out of the 
property transferred to him by Fisher, has been fully satisfied, 
and consequently, has no right to enforce this judgment ; in the 
third place, if the judgment belongs to Hunter and he has not 
been fully indemnified out of Fisher’s assets, yet he has collected 
this judgment out of Long, and has no right to enforce the 
execution against Hinkle, the complainant. It prays that the 
judgment be declared satisfied, or that complainant, as admin- 
istrator of Fisher, be declared entitled to the judgment, and that 
Wanzer and Hunter be enjoined proceeding upon it, &c. 

The answer of Hunter admits that Wanzer has now no 
interest in the judgment, and explains why suit was brought in 
his name. Fisher was indebted to Wanzer and others; Wan- 
zer placed his claim in the hands of Gordon, Campbell, and 
Chandler, attorneys, for collection; Fisher’s other creditors also 
placed notes in their hands. To settle these suits, Fisher placed 
with the attorneys a number of notes for collection, and among 
them was the note of Long, indorsed by Hinkle, the complain- 
ant. This note was sued in the name of Wanzer, with the 
intention to secure his claim. Wanzer’s debt was paid out of 
other notes of Fisher. 

The answer then states, that Hunter was the indorser of 
Fisher for a large amount, and he became so to enable Fisher 
to settle the debts for which he was sued by Gordon, Campbell, 
and Chandler. ‘The arrangement made by Fisher with these 
attorneys is set out in the answer. The substance of it is, that 
Fisher was to give his notes, indorsed by Hunter, in payment 
of the notes of Fisher, who had been sued by Gordon and Co. 
These notes, indorsed by Hunter, were given, to the amount of 
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nearly $18,000. Fisher gave instructions to the attorneys to 
save Hunter from the payment of these debts, by the paper 
mentioned in the receipt. In addition to these liabilities, Hun- 
ter states that he indorsed a note of Fisher, for $10,000, dated 
March 1, 1837, at sixty days, which was protested and paid by 
Hunter, partly out of Fisher’s property, and partly out of his 
own; and refers to a deed from Fisher to him, securing him 
against liability on this note. He further states, that he paid 
Nelson, Carleton, and Co. $3,472, on a bill of exchange drawn 
by Fisher, 8th March, 1837. Thus, upwards of $30,000 were 
paid by Hunter, on account of Fisher; and the extent of credits 
which the answer gives to Fisher’s estate is but $16,558.28. 

Hunter denies that the judgment in question was ever set- 
tled by Long, or that he ever released him. 

The evidence of Campbell explains the whole transaction by 
which Hunter became security for Fisher. 

Barney proves that Hunter, by 23d April, 1843, had paid on 
the four notes given under the agreement, which came into the 
hands of the United States Bank, $11,627.65, which included 
interest. On these notes, $4,336 had been paid in 1838, which 
about corresponds with the sums the answer states to have been 
collected from Fisher’s estate, and paid on account of these four 
notes. 

Campbell, also, proves that $4,818.27 were paid on account 
of a judgment by the Bank of Columbus against Hunter, on 
the note for $10,000, referred to in the answer and the deed. 
This amount corresponds with the first item in the credits given 
Fisher’s estate; and for the balance of the note Hunter was 
liable, and (he says) paid. 

Sayre proves that Hunter paid him on notes given under 
the agreement, and on a draft of Fisher, indorsed by Hunter, 
$3,271.52 

Gilchrist proves that Hunter paid $3,442 on the bill in favor 
of Nelson, Carleton, and Co. 

Making an aggregate paid out by Hunter, on account of the 
several responsibilities, of $32,677.17. 

And the complainant’s e Hort i is to overcome the statement of 
credits contained in the answer, by showing that Hunter re- 
ceived from Fisher’s estate full indemnity for all liabilities. In 
this he fails; for his whole evidence does not make even as 
much of Fisher’s property come into Hunter’s possession as the 
answer gives credit for. The depositions of Cook, Gilchrist, 
Bolling, Sadler, and Fisher, do not prove that Hunter ever ook 
lected, out of the property or assets of Fisher, $10,000. 

The complainant relies on the deposition of Mrs. Long, and 
what he deems the corroborating evidence of Bolling, to show 
that the judgment has been satished by Long. 
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The bill was dismissed i in the cireuit court. 

The appellees will contend : — 

1. That, if the state of accounts between Hunter and Fisher’s 
estate be as shown in the answer, Hunter is, under the circum- 
stances, entitled to the proceeds of the judgment. 2 Story’s 
Eq. §§ 1044-1047; 5 Wheat. 277; 5 Pet. 600; 1 Ves. Jr. 281; 
5 Paige, 632; 1 Johns. C. 205; 4 Cond. Eng. Ch. R. 690 ; 4 My]. 
and Cra. 702; 1 Story’s Com. Eq. § 499. 

2. That the account stated in the answer is as correct as it 
purports to be, and is unaflected by any evidence in the cause. 

3. That the answer being responsive and sworn to, as to 
facts in the personal knowledge of the defendant, and denying 
Long’s satisfaction of the judgment, it can only be overcome 
by two credible witnesses, or one and strong corroborating cir- 
cumstances, neither of which requisites exists in the present 

case ; and the whole equity of the bill being sworn away, it 
was properly dismissed. 6 Wheat. 453; 5 Pet. 99; 9 Cranch, 
153 ; 6 Ib. 51. 





Mr. Justice DANIEL delivered the opinion of the court. 

The appellant, by his bill in the circuit court, alleged: That, 
on the 17th day of April, 1837, John Fisher and James F. John- 
son, of the mercantile firm af Fisher and Johnson, were the 
holders and owners of a promissory note, made by Thomas 
Long, George D. Fisher, and the appellant, Hinkle, bearing 
date on the 19th of December, 1836, for the sum of $1,520, 
payable twelve months from the date of said note, to William 
Ryan, surviving partner of the firm of Porter and Ryan, and 
which had been transferred, by indorsement, from Ryan to 
Fisher and Johnson; that this note was, by Fisher and John- 
son, on the 17th of April, 1837, together with various other 
notes, placed in the hands of Messrs. Gordon, Campbell, and 
Chandler, attorneys, for collection, as appears by the receipt of 
these persons, filed as an exhibit with the bill, and marked A. 

That, about the 17th of April, 1837, James F. Johnson, for 
valuable consideration, sold and assigned all his interest in the 
note above mentioned, and in the firm of Fisher and Johnson, to 
his partner, John Fisher. 

That John Fisher having departed this life in 1838, adminis- 
tration of his estate was duly committed to his widow, and to 
his brother, William P. Fisher, who, having afterwards surren- 
dered their rights and powers, as representatives of the estate 
‘of John Fisher, administration de bonis non of that estate was, 
on the 3d of December, 1839, duly committed to the complain- 
ant, who makes profert of the letters of administration granted 
to him. 
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That Messrs. Gordon, Campbell, and Chandler, the attorneys 
with whom the note had been deposited, instituted a suit 
thereon, in the name of Moses Wanzer, as plaintiff, against the 
makers of that note, in the circuit court of the United States 
for the southern district of Alabama, and, on the 11th day of 
April, 1839, recovered a judgment against Thomas Long and 
the appellant, in the name of Wanzer, for the sum of $1,691, in 
damages and costs of suit. 

That, after the rendition of the said judgment, the appellant 
was informed by Wanzer that Fisher and Johnson, or Fisher, 
had ‘owed him asmall sum of money, which had been fully 
paid off, and that he did not know why suits had been brought 
in his name on the said note, and on other notes mentioned in 
the receipt of the said attorneys ; and, at the same time, further 
stated that he had no right, and did not pretend to have any 
right or interest whatsoever, in the judgment recovered in his 
name. 

That Hunter claims a right to this judgment, upon what pre- 
cise authority the appellant does not know, as he has never 
heard, and does not believe, that it has been ever transferred or 
assigned to him by Wanzer; but, on the contrary, believes and 
alleges that any such transfer or assignment by Wanzer has 
never been made. 

That Hunter, as the appellant has been informed and believes, 
was bound as surety or indorser for Fisher and Johnson, or 
Fisher; but in what manner, or for what amount, if so bound, 
the appellant is not informed; that he does not know whether 
the said Hunter has paid out of his own funds any money as 
surety or indorser, either for Fisher or Fisher and Johnson, 
but, to the best of his knowledge and belief, Hunter has not 
paid from his own funds any money, as surety or indorser for 
either, or, if he has, such payment has been fully reimbursed to 
him. 

That, for a large portion, if not for the whole liability of said 
Hunter for Fisher, or Fisher and Johnson, he was secured and 
indemnified by a mortgage or deed of trust on real estate and 
slaves, which have been sold under said mortgage or deed of 
trust ; in addition to which, there came to the hands of the said 
Hunter, and were collected by him, promissory notes, accounts, 
credits, property, and effects of Fisher and Johnson, and of the 
said Fisher, both before and since his death, of great value, and 
were appropriated by Hunter to his indemnity, as surety and 
indorser as aforesaid, and to an amount greatly exceeding any 
liability he may have incurred, as surety or indorser as afore- 
said, leaving the said Hunter largely indebted to the estate of 
said John Fisher. 
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That Thomas Long, one of the defendants, against whom, 
ee | with the appellant, the judgment aforesaid was 
recovered, and who died some time in the year 1843, did, in 
the year 1841, inform the appellant that John 8. Hunter having 
claimed of Long the amount of said judgment, it was fully 
paid off and discharged by Long, who showed to the appe llant 
a statement or receipt for the amount of the judgment, in the 
handwriting of Hunter, with whose writing the appellant is well 
acquainted. 

That Hunter, under the pretext of an indemnity for his lia- 
bilities for Fisher, has been permitted by the attorneys, by 
whom the judgment in the name of Wanzer was obtained, to 
assume entire control over said judgment; and, in pursuance 
of said permission, did, on the 2d of May, 1839, sue out a writ 
of fiert facias, and, on the 10th of January, 1840, an alias fieri 
facias upon that judgment, on each of which writs a return of 
nulla bona was duly made. 

That, from the date of the return upon the alias fieri facias, 
no proceeding was had upon said judgment until the 17th of 
September, 1849, when a pluries fiert facias thereupon was 
sued out, as the appellant charges, by the direction of John 8. ° 
Hunter, and has been levied upon the property of the appellant ; 
and, since then, a summons has been served, in virtue of the 
said judgment, upon John N. Smith, as a garnishee, upon the 
alleged ground that said Smith is a debtor to the appellant, or 
has property of the appellant in his possession. 

That Hunter is wrongfully and oppressively, by means of the 
last-mentioned execution, and of the summons of the garnishee, 
Smith, harassing the appellant, by an effort to coerce from him 
the amount of the said judgment, when, in truth, nothing is 
due thereon, either to Wanzer or Hunter. 

Upon the allegations above set forth, the prayers of the appel- 
lant are for a decree: 1. That the judgment against the ap- 

pellant and Long may be decreed to have been satisfied ; or, 

. That the appellant, as administrator de bonis non of John 
Fisher, deceased, may be declared entitled to the said judgment, 
and the control of the same, if any thing shall be found due 
thereon. 3. That the said John 8. Hunter and Moses Wanzer 
may be restrained from proceeding against the appellant, on the 
said judgment, and may be ordered to account for and pay to 
the appellant any money they may have collected upon the said 
judgment. 4. That if the said Hunter shall claim the judg- 
ment as an indemnity for any liability of himself, as surety or 
indorser of Fisher and Johnson, or of John Fisher, he may be 
ordered and required to show on what debt or debts he was 
bound, as indorser or surety, and what portion of such debt or 
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debts he has paid out of his own individual funds, and that he 
may be ordered to discover and account for all the property, real 
and personal, moneys, credits, &c., of the said Fisher and John- 
son, or of the said Fisher, ever claimed, used, or received by 
him, for the purpose of his indemnity, as surety or indorser of 
Fisher and Johnson, or of Fisher individually. 

The appellant, with the view of sustaining his case, and of 
eliciting from the appellee any disclosure which might tend to 
such a result, has, in his bill, propounded a number of inter- 
rogatories, 

In our examination of this cause, we have deemed it neces- 
sary to consider such only of the interrogatories so propounded, 
as connected with and arising out of the allegations of the bill, 
do, by a comparison with the statements in the answer, present 
the true points or questions involved in this controversy. 

Those questions relate: 1. To the extent of liability of the 
respondent, Hunter, as surety or indorser for John Fisher, and 
to the sufficie ‘ney or excess of the means of inde mnity alleged 
to have been actu: illy received by him, for losses incurred under 
that liability. 

- To the alleged payment by Long to Hunter, in discharge 
of a judgment recovered in the name of Wanzer. 

3. To the fact of a transfer, either legal or equitable, of the 
judgment just mentioned, and to the right or authority of the 
attorneys, or of their principal, Fisher, to make a transfer or 
appropriation of that judgment. 

Of the several defendants to the bill of the appellant, John 8. 
Hunter alone answered that bill. 

By the answer of Hunter is set out the assumption by him, 
as indorser upon bills and drafts drawn by Fisher and Johnson, 
under an arrangement between this firm and Messrs. Gordon, 
Campbell, and Chandler, representing as counsel and attorneys 
the creditors of Fisher and Johnson, of debts to the amount of 
$28,227.25. 

The facts of this undertaking, and of its subsequent fulfil- 
ment by Hunter, chiefly by his individual resources, are abun- 
dantly established by the exhibition of the agreement itself; 
by the testimony of Messrs. Campbell and Chandler, with w hom, 
for the benefit of the creditors, the agreement was made, and 
through whose hands the indeuund bills passed; by the evi- 
dence of Stodder and of Jayne, to each of w hom a portion of 
those bills was transferred, in satisfaction of debts due to them 
from Fisher; and also by the evidence of Barney, to whom, 
as the agent of the United States Bank, a much larger portion 
of those bills was delivered. 

In addition to the liabilities set forth as above, it is proved 

VOL. XVII. 31 





862 SUPREME COURT. 





Hinkle v. Wanzer et al. 





by the testimony ‘of John A. Campbell, Esq., that Hunter, on 
the 16th of April, 1838, by his attorneys, Gordon, Campbell, 
and Chandler, paid to the Bank of Columbus, upon a judgment 
obtained by that bank against him, the sum of $4,818.27, 
which sum, the witness was informed by Fisher, was a debt 
incurred by Hunter for Fisher. 

The answer contains a statement purporting to be a full 
exhibit of the money raised by sales of the property pledged 
by Fisher for the indemnity of his sureties and indorsers, as 
well as of all other sums derived from Fisher or from his 
debtors, and which have been applied for Hunter’s reimburse- 
ment. ‘This statement in the answer, including the judgment 
against Hinkle and Long, amounts to $16,558.28. ‘To this 
statement, however, must be added the sum of $2,200, proved 
by the witness, Sadler, to have been paid to Hunter, upon the 
compromise of a debt due from Sadler and Barnes, and also a 
sum of $175, shown to have been received from a witness, Gil- 
christ ; which sums, though derived from Fisher, are not com- 
prised in statement in the answer. There is also exhibited in 
proof, in this case, a list of claims, by notes and open accounts, 
making an aggregate of $2,115.83, assigned by the executor 
of Fisher to Hunter and Cook, attorneys; which claims, it is 
stated in the assignment, were intended to meet the liabilities 
of Hunter for said John Fisher ; ; but of these claims, many of 
which were not above $3, and resting upon open accounts, it is 
not in proof that any portion of them was certainly applied to 
Hunter’s indemnity, or, indeed, was ever collected. But con- 
ceding the fact that the sums spoken of by Sadler and Gilchrist, 
and the entire list of claims assigned as above mentioned, were 
realized by Hunter, they would, when added to the sum of 
$16,558.28, admitted in the answer, compose an aggregate 
falling far short of the liabilities which Hunter, as the “indorser 
and surety for John Fisher, and Fisher and Johnson, under the 
agreement with Gordon, Campbell, and Chandler, has actually 
incurred, and is proved to have satisfied. Upon a correct view, 
therefore, of the proofs in this cause, we are led to the conclu- 
sion, in opposition to the allegations in the bill, and in accord- 
ance with the answer and the proofs, that Fisher and Johnson, 
and John Fisher, who, at the time of his death, was utterly 
insolvent, had failed, by a large deficiency, to reimburse to 
Hunter the losses incurred by the latter as indorser and surety 
for the former. 

The second question which we have mentioned as arising 
in this cause, namely, that of satisfaction by Long of the 
judgment against Long, Hinkle, and Fisher, has not been 
entirely free from embarrassment when tested by the rules 
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which govern proceedings in courts of equity. Correctly 
viewed, however, we deem that embarrassment rather appa- 
rent than real, and such as yields necessarily under a correct 
interpretation of the pleadings and evidence in this cause. It 
has been contended, that the interrogatory propounded by the 
bill, as to the payment by Long to Hunter of the judgment in 
the name of Wanzer, and the execution by Hunter of a receipt 
in full discharge of that judgment, is not directly answered; 
that the answer as to this interrogatory is evasive, and therefore 
is deprived of that weight which, if directly responsive, it would 
require the testimony of two witnesses, or that of one witness 
with strong corroborating circumstances, to overthrow. Hence 
it is insisted, that the testimony of the single witness, Mrs. 
Long, swearing positively to the written discharge or receipt of 
the amount of the judgment, must be taken as conclusive upon 
the subject of payment. 

The rule of proceeding in equity here appealed to, is too well 
established and too familiar to require the citation of authori- 
ties for its support, or even to admit of its being questioned. 
The proper inquiry upon the point under consideration is, to 
ascertain how far the requirements of that rule have been com- 
plied with. 

The charge in the bill in terms is as follows: “ That your 
orator, sometime in the year 1841, was informed by Thomas 
Long, that he had fully paid off and satisfied to the said 
Hunter the amount of the said judgment; and the said Long 
then produced and showed to your orator a receipt or state- 
ment, in writing, signed by said John 8S. Hunter, whose hand- 
writing was well known to your orator, showing that the said 
judgment had been so paid and satisfied by said Long.” 

Upon the basis of this charge is constructed and -propounded 
the 13th interrogatory, in these words: * Did or did not the said 
Thomas Long, at any time or in any manner, pay, satisfy, 
settle, or secure to the said John 8. Hunter the amount of the 
said judgment or any part thereof? Did or did not the said 
Hunter give or sign any receipt or statement, showing the pay- 
ment, settlement, satisfaction, or securing the said judgment or 
any part thereof?” 

Divesting this interrogatory of unnecessary verboseness and 
tautology, it may be remarked, that the substance or meaning 
of the charge in the bill, and the object of the interrogatory 
framed upon that charge, are made up of the alleged facts of 
payment by Long to Hunter, and of a written acknowledg- 
ment of such payment by the latter. The terms pay, satisfy, 
settle, or secure, are equipollent words, when used to express the 
fulfilment by Long of his liability upon the judgment, and in 
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a similar sense must be understood the terms receipt and state- 
ment, when used to describe a written acknowledgment of pay- 
ment by a party making or signing such acknowledgment. 
And here it may be remarked, that whatever may be the tech- 
nical meaning and effect of the word release at law, it can 
hardly be doubted that a receipt or written acknowledgment of 
payment or settlement would be construed as a release in a 
court which looks rather to the substance of things than to 
their forms; and whose maxim is, ut res magis valeat quam 
pereat. 'The reply to the 13th interrogatory is, that the respon- 
dent had not received from Long any settlement, payment, or 
satisfaction. So far, the reply to the interrogatory falls within 
the literal terms of that inquiry. But it proceeds to state 
further, that the respondent has never released Long from his 
liability to satisfy the judgment, and this form of denial, it is 
insisted, does not exclude the execution of a written receipt 
such as has been alleged in the bill, and mentioned by the wit- 
ness, Mary Long. We have already said that, in equity at least, 
a receipt for the payment of debt would be regarded as a release 
from further demand by the creditor; and we think that, ac- 
cording to the sonatas received acceptation of language, a 


creditor who, in speaking of his debtor, denies having received 


of hiin either settlement, payment, or satisfaction, and in the 
same statement avers that he has never released that debtor, 
must be understood as intending to declare that he had given 
him no written acknowledgment of payment, nor acquittance of 
any description whatsoever. The exception now urged to the 
answer to the 13th interrogatory, even upon the face of that 
response, appears to partake more of the character of a verbal 
criticism than of that of a fair and substantial impeachment. 
And we are the less inclined to extend the scope of this excep- 
tion, since the complainant below, by a more timely and regular 
proceeding, might have obtained what he now contends for, 
without hazard of injury or surprise to the respondent. 

We regard the answer as substantially responsive, and enti- 
tled to every legal effect incident to it as such. 

With respect to the-cireumstances connected with this charge 
of payment in the bill, we think that so far as they have been 
disclosed, their preponderance is decidedly to the statement in 
the answer. 

The bill admits the insolvency of Long at the period of his 
death. At what precise time he became insolvent is not stated. 
It is not probable that he became insolvent just at that period ; 
and the widow of Long, whose testimony is relied on to estab- 
lish the payment and the existence of the receipt in 1841, as- 
signs as a reason for her knowledge of these transactions, her 
familiarity with her husband’s embarrassments at that date. 
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Alfred Harrison, in December, 1851, swears, that from the 4th of 
March, 1839, to the 4th of March, 1842, he was sheriff of Lowndes 
county, in which Long lived and died, and was also sheriff 
of that county at the time of his testifying. That as sheriff, he 
has had in his hands various executions against Long, and 
although some of them were for very small sums, he was never 
able to collect any one of them, and had returned on them, “ No 
property.” 

B. Harrison, another witness, states, that from March, 1839, 
to March, 1842, he acted as deputy sheriff of the county of 
Lowndes, and from March, 1842, to March, 1845, was sheriff of 
that county; that, as sheriff and deputy sheriff, he had opportu- 
nities of knowing the pecuniary situation of Long, against 
whom the witness had held various executions, not one of 
which could be collected, but all of which were returned, “ No 
property found.” It should be remarked here, that the state- 
ment of these sheriffs covers the entire interval from 1839 to 
1845, including the period of the alleged payment by Long, as 
well as that of his death. It is proper further to observe, that on 
the judgment now under consideration, there were sued out 
two writs of fieri facias, one of them as late as January, 1840, 
on each of which writs was made the return of nulla bona. It 
would, we think, challenge no ordinary degree of credulity to 
believe, that a man in whose possession no property could be 
found for five years previous to his death, and who in the case 
before us had resisted to the very extreme of the law, should, 
during the same time, have voluntarily discharged an obliga- 
tion which it is shown he was both unable and unwilling to 
fulfil. 

The returns upon the fi. fa. and alias fi. fa. sued upon this 
judgment, afford a satisfactory explanation of a circumstance 
from which it has been endeavored to deduce a presumption 
unfavorable to the appellee. That circumstance is the lapse of 
time between the return upon the alias and the suing out of the 
pluries fi. fa. upon the judgment. The solution is this: the 
plaintiff in the judgment having ascertained, by two experi- 
ments, the futility of process against the defendants, was un- 
willing for the time being, to repeat such experiments, which 
were not only useless but expensive; but were, perhaps, in- 
duced subsequently to renew their efforts, by some change in 
the condition of parties, from which success was rendered more 
probable. 

The remaining inquiry for consideration relates to the as- 
signment or appropriation of the judgment, and the right or 
power of Fisher or his attorneys to make such appropriation for 
the benefit of Hunter. The true character of the transaction 
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with reference to this judgment is disclosed in its history con- 
tained in the deposition of John A. Campbell, Esq., taken in 
this cause. The facts as therein narrated, are substantially 
these: The law firm of Gordon, Campbell, and Chandler, in the 
year 1837, having in their hands a very large amount of claims 
of the creditors of Fisher, in order to avoid being sued upon 
those claims, Fisher arranged a portion of them by giving the 
drafts specified in the answer of Hunter, and which were indorsed 
by Hunter. ‘The residue of those claims he arranged by deposit- 
ing various notes with the firm of Gordon, Campbell, and Chan- 
dler, to be collected by that firm, and by them to be applied in sat- 
isfaction of the debts of Fisher. Amongst the notes so deposited 
was that executed by Thomas Long, George D. Fisher, and the 
appellant, Hinkle, on which the judgment in the name of Wan- 
zer has been obtained. And it may be in this place remarked, 
that in exhibit A. filed with the bill of the complainant below, 
and relied on by him, and which exhibit is the receipt of 
Gordon, Campbell, and Chandler, for the notes deposited with 
them by Fisher, after an enumeration of those notes, is con- 
tained the following stipulation, namely: “ The proceeds of all 
which notes, as they shall be collected, are to be appropriated 
by us to the payment of any demands we may hold against the 
said Fisher and Johnson, upon their own debts, and not upon 
indorsements or liabilities for others.’ Here, then, we have a 
contract between Fisher and Johnson and their creditors, repre- 
sented by Gordon, Campbell, and Chandler, who held various 
claims of those creditors against Fisher and Johnson — a con- 
tract founded on the consideration of forbearance as well as on 
the claims themselves, and therefore beyond the power of Fisher 
and Johnson to revoke or control — constituting Messrs. Gor- 
don, Campbell, and Chandler trustees for the creditors of Fisher 
and Johnson, and with full power to appropriate the funds pro- 
vided for their payment. 

It is probable that every one of the notes placed in the 
hands of Messrs. Gordon, Campbell, and Chandler, bore upon it 
the indorsement of Fisher and Johnson, or of John Fisher ; but 
as it is not rational to impute to these persons the design to 
frustrate their arrangement in the very act of making it, we 
must conclude that such indorsement, if made, was designed to 
give more complete control of these notes to the persons to 
whose management the notes and their proceeds were expressly 
intrusted. Wanzer was a creditor of Fisher, on a note for 
$885.89, which note was jn the hands of Gordon, Campbell, and 
Chandler, and was provided for and paid out of the funds or 
notes deposited with the firm; but it would be absurd as well 
as unjust to the other creditors of Fisher and Johnson, to sup- 
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pose that to this demand on behalf of Wanzer, there was to be 
specifically appropriated out of the funds designed for all the 
creditors of Fisher, an amount equal to double that demand. 
This pretension, too, would contradict the explicit statements, 
on oath, of Messrs. Campbell and Chandler, who held and dis- 
charged the note due to Wanzer, who also recovered the judg- 
ment against Long, Fisher, and Hinkle, and who state that 
Wanzer’s claim had been paid out of other securities of Fisher, 
in their hands, and that Wanzer had no interest whatsoever 
in the judgment rendered in his name. 

Such being the history of this case, it would seem to follow 
that the right to the judgment against Long, Fisher, and Hinkle 
remained in Campbell and Chandler, to be appropriated by them 
under their agreement, to the creditors of Fisher, or to be so dis- 
posed of by Fisher, with their assent. Upon this view of the 
law, we can perceive no valid objection to the authority given 
by Gordon, Campbell, and Chandler, especially with Fisher’s 
express sanction, to Hunter, the chief creditor of Fisher, to con- 
trol and apply to his indemnity the judgment sought to be 
enjoined. No such objection, surely, can be sustained, unless it 
can be shown that an equitable interest cannot be assigned—a 
position which could rest upon no principle of justice, and 
which, at this day, it would be idle to attempt to sustain upon 
authority. 

If the general indorsement by Fisher, accompanied with the 
delivery of the note of Long, Fisher, and Hinkle, to Gordon, 
Campbell, and Chandler, created in the latter an absolute legal 
right’and property in that note, no exception could, of course, be 
taken to any exercise or application of the right and property so 
vested in them. If, on the other hand, the indorsement and de- 
livery of the note created a trust for the benefit of the creditors 
of Fisher, and consequently for the benefit of Fisher himself, by 
his exoneration pro tanto, there remained in Fisher an equitable 
interest in the note and in the judgment rendered thereon, which 
he had a right, with or without the assent of the trustees, to 
assign or apply in payment of his creditors; such assignment 
or applic ation he has made, in coéperation with those trustees, 
to his principal creditor, Hunter, and this act of Fisher in his 
lifetime has, since his death, been sanctioned by his personal 
representative. 

Notwithstanding the strictness, particularly in the earlier cases 
in the courts of common law, with respect to assignments of 
equitable interests and choses in action, the books abound with 
cases showing that the rule at the common law has been much 
relaxed, or almost disregarded, by the courts of equity, which, 
from a very early period, have held that assignments for valua- 
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ble consideration, of a mere possibility, are valid, and will be 
carried into effect upon the same principle as they enforce the 
performance of an agreement, when not contrary to their own 
rules or to public policy. In the case of Wright v. Wright, 
1 Ves. 412, it is said by Lord Hardwicke: “ That such an 
assignment always operates by way of agreement or contract, 
amounting, in the consideration of the court, to this: that one 
agrees with another to transfer and make good that right or in- 
terest.” By the same judge it is said, in the case of Row v. 
Dawson, 1 Ves. 331, that for such an assignment no particular 
words are necessary, but any words are sufficient which show 
an intention of transferring the chose in action for the use of the 
assignee. 

It has been expressly ruled, that a mere expectancy, as that 
of an heir at law to the estate of his ancestor, or the interest 
which a person may take under the will of another then living, 
or the share to which such person may become entitled under 
an appointment or in personal estate, as presumptive next of 
kin, is assignable in equity. Hobson v. Trevor, 2 P. Wms. 191; 
Wethered v. Wethered, 2 Sim. 183; Smith v. Baker, 1 Y. and 
Coll. 223; Carleton v. Leighton, 3 Mer. 671; Hinde v. Blake, 
3 Beav. 235. The numerous authorities upon this point are 
collated in the second volume of White and Tudor’s Leading 
Cases in Equity, in the note of the editors upon the cases of 
Row v. Dawson, and Ryall v. Rowles, p. 204, et seg. <A de- 
cision which bears very directly upon the case before us is 
that by Sir James Wigram, vice-chancellor, of Kirwin v. Daniel, 
5 Hare, 500, in which it was ruled: “ That where a creditor, in 
whose behalf a stake has been deposited by the debtor with a 
third person, receives notice of that fact from the stakeholder, 
the notice will convert the stakeholder into an agent for, and 
debtor to, the creditor.” 

In the present case, Gordon, Campbell, and Chandler were put 
in possession, by Fisher, of funds to he applied by them to Fish- 
er’s creditors, and had, by their written agreement, undertaken 
so to appropriate those funds. Hunter, a principal creditor of 
Fisher, is, by information received both from Fisher and from 
Gordon, Campbell, and Chandler, made cognizant of this deposit, 
and of the purpose to apply it to his indemnity. He accepts the 
proffer made him, and claims the benefit of it. And by instruc- 
tions from Fisher, both verbal and written, as is proved in this 
cause, those depositories were directed to apply the funds under 
their control (amongst those funds the judgment against Long, 
Fisher, and Hinkle) to the benefit and protection of Hunter. 
Upon this single aspect of the transaction, can it be doubted 
that these depositories were authorized and bound to conform 
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to the instructions thus given? We think that both their 
authority and duty so to do admit of no doubt. The decree of 
the circuit court, dismissing the bill of the complainant in that 
court, being warranted by the view we have taken of the law and 
the evidence in this case, we order that decree to be affirmed. 





Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the southern dis- 
trict of Alabama, and was argued by counsel. On consideration 
whereof it is now here ordered, adjudged, and decreed by this 
court, that the decree of the said circuit court in this cause be 
and the same is hereby affirmed, with costs. 


Wituiam Fontarn, ApMinistrator de bonis non cum testa- 
mento annexo or Freperick KouNe, DECEASED, APPELLANT, 
v. Witiram RavenNe.. 


A resident in Pennsylvania made his will, in 1829, giving annuities to his wife and 
others, and directing that his executors, or the survivor of them, after the decease of 
his wife, should provide for the annuitants,then living, and dispose of the residue of 
his property for the use of such charitable institutions in Pennsylvania and South 
Carolina as they or he may deem most beneficial to mankind. 

His wife and three other persons were appointed executors. 

The three other persons all died during the lifetime of the wife. No appointment 
of the charity was made or attempted to be made during the lifetime of the executors. 

The charity cannot now be carried out. 

The executors were vested with a mere power of appointment without having any 
special trust attached to it. In England, the case could only be reached by the pre- 
rogative power of the crown acting through the sign-manual of the king. 

The English and American cases upon this subject examined. 


Tus was an appeal from the circuit court of the United States 
for the eastern district of Pennsylvania. 

It was a bill filed by Fontain, as administrator de bonis non 
cum testamento annexo of Frederick Kohne, deceased, against 
Ravenel, one of the executors of Mrs. Kohne, the widow of the 
deceased Frederick. The object of the bill was to recover from 
the defendant certain sums of money which came into the hands 
of the widow, as executrix of her husband, for the purpose of 
applying them to some charitable bequests made in the will of 
Frederick Kohne. These are stated, as well as the other cir- 
cumstances of the case, in the opinion of the court, and need 
not be repeated. 
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The circuit court dismissed the bill, and the complainant ap- 
pealed to this court. 


The case was argued, in print, by Mr. Hopper and Mr. Mere- 
dith, for the appellant, and by Mr. Gerhard and Mr. Pettigru, 
(with whom was Mr. Whaley, for the residuary legatee of Mrs. 
Kohne,) for the appellee. 


The following were the points and authorities relied upon 
by the counsel for the appellant, in their original brief. An 
elaborate reply was filed by the counsel for the appellee, and 
then a rejoinder by the appellant’s counsel. ‘The reporter feels 
it difficult, with this quantity of matter, to present a fair view 
of the arguments without protracting the report to an unrea- 
sonable length. 

Points and authorities for appellant. 

As to domicile. An intention to make a place his home, will 
determine the domicile. Grier v. O’Daniel, 1 Binn.; see opinion 
of Judge Rush, in a note, p. 351. 

If the surviving executrix has rightfully distributed among the 
next of kin, nothing more is to be said. If not, the adminis- 
tratrix cum testamento annexo, is entitled. Row v. Dawson, 
1 Ves. 331; Ferran’s Estate, 1 Ashmead, 319; Marshall v. Hoff, 
1 Watts, 440; Act, 1834; Executors and Administrators, Dun- 
lap’s Penn. Digest, 524. The property here is held to abide the 
event of this suit. 

The right of the administrator de bonis non is exclusive. Com- 
monwealth v. Strohecker, opinion of Kennedy, J., 9 Watts, 480. 

Will took effect in 1829, by which the personal estate became 
vested in the executors, and by reason of the power of sale in 
the will and our act of assembly, March 31, 1792, § 4, (3 Smith’s 
Laws, 67,) the title to the real estate became vested in them 
upon the trusts of the will; that is, to pay the legacies and an- 
nuities and invest for accumulation the surplus until the death 
of the widow, and then to distribute the surplus in charity. 

The descent was broken. Silverthorn v. McKinster, 2 Jones,72. 

The administrator de bonis non cum testamento annexo is em- 
powered to sell the real estate, the same as the executors. Act 
of 24th February, 1834, § 13, (67 Dunlap, 518, 530,) and Act 
of 12th March, 1800, § 3, (3 Smith, 434;) Mr. Binney’s opinion, 
Hood on Executors, 241. 

The objects are not very extensive or difficult of ascertainment. 
They are incorporated institutions of the two States for the 
purposes of charity; some of which are for the relief of colored 
people, and do not include beneficial societies. Blenon’s Estate, 
Brightly, 340. 

It is a settled principle that a trust shall never fail for want of 
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a trustee. And the courts of equity will take upon then mselves 
the execution of the trust. 2 Story’s Eq. § 1059, 1061, 1191. 

The administrator with the will annexed is the trustee for the 
settlement of the estate, and under the direction of the orphans’ 
court, the trust can be executed by him. He will have the per- 
sonalty, &c., and can sell and get proceeds of the realty. This 
power is in the orphans’ court. Act 1832, § 4, Wimmer’s Ap- 
peal, 1 Whart. 103, 104. 

The personalty is under control of that court, (orphans’ court,) 
and the mone ys may be paid into that court for the uses of the 
will. Act 34, § 19. It was so done in Tilghman’s Estate, 5 
Wheat. 44. 

These provisions meet ordinary cases. 

But here as in England ~ courts will go further in favor of 
charities, than in ordins ary cases. Our law favors charitable 
uses. Constitution of = 1776 and of 1790; Girard Will 
case, 177; Acts 1730, 1731; Purd. 1010; 7 Sm. Laws, 43, 44. 

Had the executors refused, they could have been compelled 
to execute the trust. It should not be lost by accident. Poll’s 
Petition, 1 Ashmead, 346. See Welford Eq. Pleading, 110, 
Lib. Law and Eq., as to information of attorney-general. 

The court will assume the exercise of the discretion to ascer- 
tain the objects, where they are much less defined than here, 
and where the executor intrusted, died in the lifetime of the 
testator. Boyle on Charities, 220; Bax v. Whitbread, 16 Ves. 
15, see 26, 27; Cole v. Wade, 16 Ves. 43; Brown v. Higgs, 8 
Ves. 570; See Moggridge and Thackwell, 1 Ves. 464; 7 Ves. 
36; Affirmed, 13 Ves. 416. 

The court could regulate and control the exercise of the dis- 
cretion by the executor; and if so, when he cannot exercise it all, 
may it not do so for him? Grandom’s Estate, 6 Watts & 8. 
551; Waldo v. Caley, 16 Ves. 210, 211. 

Here the objects have not failed, and there is no occasion to 
resort to the doctrine of cy pres, or the royal prerogative. 

The only question is, whether the court or administrator 
can select from the designated objects. If either can, then the 
trust is to be executed as if the executors had lived; or if either 
cannot, then all the charitable institutions incorporated by the 
two States must take. 

In White v. White, 1 Bro. Ch. Cases, 12, the testator 
bequeathed to the Lying-i -in Hospital, and if more than one, 
to such of them as the executor should appoint; and named no 
executor. The court is to appoint. 

A bequest to a charitable school to purchase Bibles, Testa- 
ments, and other religious books, held not too indefinite. This 
directed a re ligious purpose which was sufficiently certain. 
Attorney- General v. Stepney, 10 Ves. 27. 
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So here there is at least a definite purpose as to objects in 
respect to the colored population, besides the definitiveness of 
the charitable institutions of Pennsylvania and South Carolina, 
which define the objects to be the purposes for which these 
institutions have been established. Orphan Asylum v. McCartee, 
9 Cowen, 440; King v. Woodhull, 2 Edw’s Ch. R. 87. 

A bequest is good where it is made to a class, as of such a 
parent, or to such of them and in such shares as an executor 
may appoint. Bartlett v. King, 12 Mass. 541; Brown v. Higgs, 
8 Ves. 570,574. It is not the case of a mere power, but of a 
trust accompanied by a power. In such case the trust is imper- 
ative and may be enforced; and is not lost by the refusal of the 
trustee to exercise his power, or by his death. 2 Sugden on 
Powers, 173, 175, &e. 

There is nothing in the will that looks to the charity ending 
upon any condition or contingency. The will gives not the 
property over on any event. 

He gives to the next of kin all that he intends they shall have, 
and means that they shall get no more. 

As our law stood in 1829, the executor of the surviving 
executor would have taken the personalty, and administered it, 
or an administrator with the will annexed would have done so, 
and also have exercised the power to sell the lands and admin- 
ister the proceeds. Act 1800, 3 Sm. Laws, 434, § 3. 

The testator is presumed to have known the law of the place 
where the will was to be executed, and he is presumed to have 
known, that the law provided a substitute for his executors, to 
carry out the trust. 

There was no condition, the breach of which would give the 
property to the next of kin, as in Porter’s case, 1 Co. 21. 

It was a trust and confidence, which the court will carry out 
if the trustee fails, as in Martindale v. Martin, 7 Vermont, 291; 
Cro. Eliz. 282. 

And not only a trust, but a charity, “which never faileth ;” 
and not vague or indefinite, or to unincorporated societies. 

In Martindale v. Martin, or Thetford School case, the execu- 
tors refused the trusts, but it was held binding on them. See 7 
Vermont, 298, 299. 

If the intention to give to charity be declared absolutely, and 
nothing is left uncertain but the mode of carrying it into effect, 
the court will supply the mode. Mills and Farmer, 1 Meriv. 
d4, 94, 101, 102. 

Thus in that case the testator directed the residue to be 
divided for certain charitable purposes mentioned, “ and other 
charitable purposes as Ido intend to name hereafter,” and after- 
wards named no further purposes. Held, a disposition in favor 
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of charity, to be carried into execution by the court, having 
regard to the objects particularly pointed out by the will. 
Ib, 4. 

There the objects pointed out were the promoting of the 
gospel in foreign parts, and the bringing up ministers in differ- 
ent seminaries in England. 

Here all the objects are pointed out, to wit: the charitable 
institutions of the two States, so as to include a benefit to 
part of the black population. Here is nothing to be supplied, 
but a leave given to select some only of those institutions. 

Bequests made to two corporate bodies, for the relief of cer- 
tain classes of poor persons, by paying their rents, and giving 
them gratuities according to selection. The societies renounce 
the legacies. Yet held that the discretion of the trustees was 
not of the essence of the trust, and that the court would carry 
the trust into effect by a scheme. Reeve v. Attorney-General, 
3 Hare, 191. 

Where bequests are made to trustees for general charitable 
purposes, the trust must be the subject of a scheme before the 
master f but where the object is a charity without a trust inter- 
posed, the disposition is in the crown, and must be made 
according to the directions under the royal sign-manual. Paice 
v. Archbishop of Canterbury, 14 Ves. 364, 371, 372. 

This is not a case that in England would come under the 
king’s sign-manual, but within the jurisdiction of chancery, as 
a trust. It does not de pend upon the crown prerogative for its 
execution, but upon the law of the land. Boyle on Charities, 
ch. 14, p. 237, &e. 

1827. In Pennsylvania, the law is settled in favor of chari- 
ties far enough to sustain the present bequests, 

In Witman v. Lex, 17 Serg. and Rawle, 91, 92, it was de- 
cided that all that was contained in 43 Eliz., and more, was 
contained in the common law of Pennsylvania, though it was 
not then supposed, as afterwards found in the case of Sarah 
Zane’s will, and of Vidal v. Girard’s Executors, that at the 
common law of England, the same breadth of law existed in 
favor of charity. 

And the cases are there cited as authoritative here, where 
there was no trustee to take, but the court decreed the bequest 
a devise to corporations for the charitable objects pointed out. 
Ib. 92. 

It is there said that so much more liberal is our system in 
favor of bequests, though not strictly charitable, that our courts 
would have found no diffic vulty in ruling in favor of the leg- 
atee. Ib. 93; Morice v». Bishop of Durham, 9 Ves. 399. 

The bequest in 9 Ves. was for benevolent, not charitable 

VOL. XVII. 32 





SUPREME COURT. 





Fontain v. Ravenel. 





urposes. Here, it is for charitable purposes only ; for it is to 
go to charitable institutions for the purposes of their creation. 

1829. In McGirr v. Aaron, 1 Pa. 49, there was no trustee 
at all that could take for the purpose of charity, but the devise 
was sustained and to become vested as soon as the charity 
should acquire a capacity to take. 

Here there was a trustee until all the executors died, and the 
administrator de bonis non cum testamento annezo is the substi- 
tuted trustee. 

In the same year, the United States supreme court, in 
Beatty v. Kurtz, sustained the dedication of a lot for the 
Lutheran church in Georgetown, without any deed, grantee, or 
trustee. 2 Pet. 566-583. And a committee of the congrega- 
tion was held sufficient to maintain the bill. 584. 

A trust may be created by will, to bind the title of the heir 
or personal representative, and make him a trustee where no 
other is named. Inglis v. Sailor’s Snug Harbor, 3 Pet. 119. 

But here were trustees named, and trustees who had no 
object to defeat the trust, though they had a selection within a 
limited range. Ib. Also, Malim v. Keighley, 2 Ves. Jt. 335. 

1832. A trust in favor of an unincorporated religious society 
is an available one. Meth. Ch. v. Remington, 1 Watts, 218. 

1833. The case of Maguire v. Brown, so elaborately decided 
by Judge Baldwin, covers all this case. Brightly, 346. 

Devises and bequests to unincorporated meetings of Friends 
were held good; for the relief of poor members; of the In- 
dians ; inclosing a graveyard ; purchasing a fire apparatus. 

Charities are left free for the exercise of the jurisdiction of the 
courts, according to the intention of the testator, disregarding 
defects of form or designation of a party to take, and a devise 
to the church is transferred to the parson where the church can- 
not take in mortmain. Or if it be to the poor who cannot take, 
then to their hospital which could, as in McGirr v. Aaron, from 
the priest, who could not take, to the congregation, when au- 
thorized. Brightly, 386. 

The cases in which these principles were applied were before 
the 43 Eliz. on prior statutes or the common law. Ib. 387, 393. 

Though there be none to take, the heir and next of kin are 
bound. Ib. 407. 

The administrator cum testamento annexo is the trustee, and 
this court will make the distribution to the legatees. Ib. 408, 409. 

1836. Martin v. McCord was decided in the supreme court 
of Pennsylvania. Charities are sustained. 5 Watts, 495. 

1543. A devise to an association for religious purposes, unin- 
corporated at the testator’s death, but since incorporated, is good 
in Pennsylvania. Zimmerman and Anders, 6 Watts & 8. 218. 

1844, In Vidal v. The City, 2 How. 127, it was held that 
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heir could not take advantage of such inability, but the State 
only in its sovereign capacity. 

At the common law of England and in Pennsylvania, such a 
trust would be sustained without a trustee. 2 How. 192. See 
cases in Binney’s Argument, Girard Will case, 80. 

We are neither dependent upon the Stat. 43 Eliz., or the 
common law prerogative, to sustain such a charity. 2 How. 195. 

And general and undefined charities were sustained before 
the Statute 43 Eliz., by the inherent power of chancery, at com- 
mon law. Ib. 196. 

And the law of the preceding cases is the law of South Car- 
olina. Attorney-General v. Jolly, 1 Richardson, Eq. Rep. 99. 

1848. Beaver v. Filson, 8 Barr, 327, 335. A lot dedicated 
for a church and graveyard, without deed or trustee, held a valid 
charitable use. Wright and Linn, 9 Barr, 435-437. 

1850. Where a tenant for life has power of disposition by 
will, with two subscribing witnesses, and disposes by will to a 
charity, without witnesses, the devise will be sustained in favor 
of charity, though it would not in favor of an individual not for 
charity. Pepper’s Will, 1 Parsons’s Eq. Cases, 433, 450, 451. 

Other States. 4 Kent’s Com. 6th ed. 509, note. Where 
there is a trust for charitable purposes, the disposition is in 
chancery, and not by the king, under sign-manual. 

The power to enforce charities is in the court of chancery, by 
virtue of the original constitution, independent of the statute of 
43 Eliz. Wright v. Trustees Meth. Ep. Ch. 1 Hoff. Ch. R. (N. 
Y.) 202, 260; Dutch Ch. v. Mott, 7 Paige’s Ch. R. (N. Y.) 77; 
Burr v. Smith, 7 Verm. 241, 294, 298, 306, 307, (cites Attorney- 
General v. Hickman, where trustee died before testator,) 308 ; 
King v. Woodhull, 3 Edw. Ch. R. 79. 

The jurisdiction rests upon the ground that such charities are 
trusts. 1 Sandf. Ch. R. 439. 

Trusts for charitable uses are favored by courts of equity, and 
will be supported in the exercise of the extraordinary jurisdic- 
tion of the chancellor, where the trust would fail for uncertainty 
were it not a charity. 

The trust will be sustained, though there be no person in 
being capable of suing for the enforcement of the trust. Dick- 
son v. Montgomery, 1 Swan’s R. (Tenn.) 348. 





The counsel for the appellee made the following points : — 

1. What is the law of ordinary or private trusts, and its dif- 
ference from that of charitable trusts ? 

II. The cy pres doctrine of the English chancery ; and in con- 
nection herewith, the impossibility of executing this trust as a 
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charity, in any other way than by an application of the property 
under the sign-manual; and, incidentally, it will be inquired, 
whether this trust is a charity within the statute of 43 Eliz., 
which statute defines the charities of the English law, though it 
did not originate the doctrines of charities, as recognized by that 
system of jurisprudence. 

Ill. That the cy pres doctrine of the English court of 
chancery, has not been adopted in Pennsylvania, South Caro- 
lina, or the other States of the Union, either as a part of the 
common law or as an inherent power of a court of equity; and 
herein of the law of charitable trusts in the United States gen- 
erally, but particularly in the States of Pennsylvania and 
South Carolina, and the whole of the difference between that 
law and the doctrine of private trusts; and incidentally, the 
impossibility of sustaining the case of the plaintiff under the 
law of charitable or private trusts in the United States, and 
particularly in either of the States just mentioned; or in any 
other way than under the cy pres doctrine. 

IV. That the doctrine of powers, or the Pennsylvania statutes 
in relation to executors and administrators, are entirely inappli- 
cable to the present case. 

V. That if a bequest or devise, like the present, fails or 
becomes void, it is like an ordinary lapsed legacy, and the next 
of kin or heirs at law will take the bequest or devise. 

(After discussing these points at great length, the counsel 
concluded their argument with the following reply to the points 
made on the other side) : — 

Finally: It was intended to give here an answer, at length, 
to each of the positions of the appellant; but as we have 
endeavored to reply fully to his points in the preceding argu- 
ment, we shall do little more now, than make references to such 
parts of our argument as answer these points respectively. 
The arrangement of the argument of our learned opponents 
was substantially as follows :— 

1. That Philadelphia was Mr. Kohne’s domicile. 

2. That an administrator, de bonis non cum testamento annexo, 
is clothed with the same trusts, and bound by the same duties 
as the executors, even as to a power of sale of the real estate. 

3. That the residuary bequest and devise in Mr. Kohne’s will 
is a trust, and for a charity; and the courts will go further to 
sustain this species of trust than any other, and will not sufler 
it to fail for want of a trustee, particularly where there is no 
uncertainty in the objects, as in the present case; those objects 
(which are assumed to be the incorporated institutions of the 
two States) not being, as they assert, very extensive or difficult 
of ascertainment. 
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: That the law of - Pennsylv ania favors c charities, 

That by the common law of England and Pennsylvania, 
ak a trust would be sustained without a trustee. 

6. That the power to enforce charities is inherent in courts 
of chancery independently of the statute of 43 Eliz., and with- 
out the aid of the royal prerogative. 

1. That Philadelphia was Mr. Kohne’s domicile. 

We have submitted that, in point of fact, that domicile was 
South Carolina; but we have presented the case under the 
law both of Pennsylvania and South Carolina, and as the law 
of these two States does not differ, in regard to the matters 
material to this case, the question of domicile is of no im- 
portance. 

That an administrator de bonis non cum testamento an- 
nexo is clothed with the same trusts, and obliged by the same 
duties, as the executors; even as to a power of sale of the real 
estate. 

No part of this proposition can be sustained, except its last 
clause, which is acknowledged to be the law of Pennsylvania; 
and we submit that it follows from the maxim ezpressio unius 
exceptio alterius, that in Pennsylvania, such an administrator 
has no powers other than the ordinary ones of an administra- 
tor, except as to the sale of real estate in the instances provided 
for in the acts of assembly. ‘The distinction between the 
power of reducing property to money, and its distribution ac- 
cording to the discretion of certain specified friends of the 
testator, whom he names as executors of his will, is too obvious 
and conclusive to require any comment. 

3. That the residuary bequest and devise in Mr. Kohne’s will 
is a trust, and for a charity; and the courts will go further to 
sustain this than any other trusts, and will not suffer it to fail 
for want of a trustee, particularly where there is no uncertainty 
in the objects, as in the present case, those objects (which are 
assumed to be the incorporated institutions of the two States) 
not being very extensive or difficult of ascertainment. 

We have here grouped together, as we find them in the 
argument of the appellant, a number of positions, some of which 
are immaterial, and others are answered in the preceding argu- 
ment. The points here mentioned may be classified as follows: — 

1. The law of charities in Pennsylvania. 

2. The assertionhat the appellee denies the existence of a 
trust as to Mr. Kohne’s residuary estate. 

3. An effort to sustain the appellant’s claim under the law 
of powers, alleging that this is the case of a power coupled 
with an interest, and that such a power is a trust, and will be 
enforced in equity. 

32* 
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1. The law of charities in Pennsylvania. 

This subject has been fully discussed, and the law of charity in 
Pennsylvania stated to its fullest extent, but we have been unable 
to discover in this law any thing to support the appellant’s claim. 
It is granted that a charitable bequest will not be allowed to fail 
in that State from the mere want of a trustee; and it is admitted, 
that the courts of Pennsylvania, would control the discretion of 
trustees, so far as to prevent them from abusing a confidence 
placed in them for one class of objects, by exercising that discre- 
tion in favor of another and entirely different class of objects, pro- 
vided that confidence has been so definitely given as to allow such 
restraint. But how can it be urged that hence it follows that 
those courts can act for such trustees, when they do not act”? 
It is submitted that we have affirmatively shown the contrary of 
this proposition ; and we again negative the assertion that those 
courts will themselves assume the exercise of a discretion in the 
application of property so uncertain as to the beneficiaries, as 
the designed application of Mr. Kohne’s residuary estate. 

2. The assertion that the appellee denies the existence of a 
trust as to Mr. Kohne’s residuary estate, is a misapprehension. 
We do not deny its original existence for the purposes pointed 
out in the will; and we argue, that it now exists as a resulting 
trust for the next of kin and heirs of Mr. Kohne. 

3. The effort to sustain the appellant’s case under the law of 
powers, is already fully answered in our argument. 

4. ‘That the law of Pennsylvania favors charities. 

This is true; and the extent to which its laws go to effect this 
object, has been clearly shown; but this will not be sufficient 
for the appellant, especially when the supreme court of that 
State has declared that the principle for which the appellant 
contends is “ too grossly revolting to the public sense of justice 
to be tolerated ” in this country. Methodist Church v. Reming- 
ton, 1 Watts, R. 226. 

5. That by the common law of England and Pennsylvania, 
such a trust would be sustained without a trustee. 

This is entirely opposed to all the authorities. The counsel 
for the appellant, as to this point, relies upon the precedents under 
the law of ordinary trusts, and these we have shown to be en- 
tirely inapplicable. We cannot add any thing to our remarks 
on this point, nor can we conceive it necessary to speak further 
on this topic. . 

6. That the powers to enforce charities"Is inherent in courts 
of chancery, independently of the statute of 43 Eliz., and with- 
out the aid of the royal prerogative. 

This proposition is not maintainable. The appellant’s coun- 
sel have cited in support of this point, Burr v. Smith, 7 Verm. 
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R. 241. But the law of Vermont cannot govern, or even 
influence the decision of the present question; and besides, the 
point decided in that case was merely that a charitable devise 
or bequest to an unincorporated association is valid ; which has 
been repeatedly held in Pennsylvania, and probably is the law 
of South Carolina : ; and though there is nothing in the opinion 
given in favor of that decision to sustain the appellant’s claim, 
yet even that opinion it is expressly stated was not adopted by 
any other judge. 

Our opponents have likewise adduced on this head a mere 
dictum, in a note to the sixth ed. of Kent’s Com. 4 Kent’s Com. 
509, n. “In this country, the legislature or government of the 
State, as parens patria, has the right to enforce all charities of 
a public nature, by virtue of its general superintending power 
over the public interest, where no other person is intrusted with 
it.” As this sentence follows the adoption by the author of the 
opinion of Judge Story, in the Baptist Association v. Hart’s 
Executors, 3 Pet. R. 484, Appendix, it could not have been in- 
tended to state any principle inconsistent with the ruling of this 
court in that case, and still less with any doctrine of interest to 
the appellee, in the present discussion. ‘The author plainly refers 
to the right of visitation of public charities, and correctly states 
the law in regard to that right. 

The latter part of the citation, indeed, states one of our posi- 
tions in the strongest language. “ The jurisdiction vested by 
the statute of Eliz. over charitable uses, is said to be personally 
in the chancellor, and does not belong to his ordinary or extra- 
ordinary jurisdiction in chancery.” ‘I'his proposition would by 
itself constitute a flat bar to the appellant’s recovery. 

All the other authorities relied on by the appellant’s counsel, 
whether under this or the other heads of his argument, we do 
not consider of importance in support of the appellant’s bill. 
The case of Vidal v. Girard’s Executors, 2 How. 127, is not 
excepted from this remark; the appellant’s counsel have in vain 
sought to obtain from it any thing in support of their bill, as 
will be seen by a reference to their argument. This is, however, 
the most convenient place for us to acknowledge the great 
assistance we have received from that case, in the investigation 
of the law of charities. We might add, also, that the case of 
the executors of McDonogh v. Murdoch, 15 How. 367, has been 
most carefully and minutely examined, but without obtaining 
from it any thing at all pertinent to the present investigation. 

Although this report is already protracted to an unusual 
length, it is proper to state the notice which the counsel for the 
appellant took of some of the preceding points. 

They were noticed as follows :— 
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3. This disposition for the benefit of charitable institutions, 
was a lawful disposition, and one which would be supported by 
the courts in England and Pennsylvania, and, it is believed, in 
South Carolina. The difficulty in treating questions of this 
kind is in avoiding a tedious repetition of things already familiar 
to the court. Since the decision of Vidal v. The City, 2 How. 
127, the principle may be considered perfectly established, which 
never could have been a matter of doubt with any one who had 
critically examined the early precedents, that the statute of 
Elizabeth neither created nor enlarged the rule governing chari- 
table bequests. The statute itself does not purport to have 
done so, but merely to give an additional remedy. And it was 
established, in the case referred to, that, from the earliest times, 
chancery had, in an unbroken course of precedents, constantly 
exercised jurisdiction over charities, and had supported them. 
It is enough to say that such a gift as this is perfectly valid; 
for which we refer to the cases stated in the original brief of 
the appellant, and in the brief of the appellee. ‘The court will 
understand how far this principle is carried out in Pennsylvania, 
by what is said in Witman v. Lex, 17 S. & R. 93, that our 
courts would have found no difficulty in ruling in favor of the 
legatee in Morice v. Durham, 9 Ves. 399. There, the bequest 
was for the purposes of benevolence and liberality. In Beaver 
v. Filson, 8 Barr, 327, it is said: “In Pennsylvania, religious 
and charitable institutions have always been favored, without 
respect to forms, and it is immaterial how vague and uncertain 
the object may be, provided there be a discretionary power vest- 
ed somewhere over the application of the testator’s bounty to 
these objects.” It is utterly impossible seriously to deny that 
this bequest is just as good in Pennsylvania as it would be in 
England, and that it is perfectly valid in both. 

4. We take it to be equally clear, that this is a case in 
which, in England, the court would itself superintend the proper 
application of the fund, and that it is not a case in which the 
crown, as parens patrie, would administer it. And it is a case 
in which the courts of Pennsylvania, we contend, would have 
ample power to prevent a failure of the trust. It is nothing to 
say that, in England, the chancellor, in administering charities, 
acts as the delegate of the crown, inasmuch as he discharges 
all his judicial functions in that capacity; the theory of the 
British constitution being, (as the practice originally was,) that 
the king administers all the justice of the country, and em- 
phatically is this the case with that portion that is administered 
in the court of chancery. But we are not to conclude that the 
courts of this country have no jurisdiction over charities, be- 
cause in England the king is said to have a general superin- 





DECEMBER TERM, 1854. 





Pensata!s v. s,: Sitieeina. 


tending power over them. The question hove is, whether, in 
this case, the court of chancery would superintend the execu- 
tion of the trust. We conceive it to be so clear that it would, 
that we do not think it necessary to enter on the argument that, 
even if the disposition in this case would belong to the crown, 
the State here would have the prerogative of the parens patria. 
See 2 Story’s Eq. § 1190; Wright v. Methodist Church, 1 Hoff. 
Ch. R. 202; Going v. Emery, 16 Pick. 107; 2 Kent, (5th ed.) 
288, note a; 4 Ib. 508, note b; King v. Woodhull, 3 Ed- 
wards, 79 

The case of the Attorney-General v. Berryman, 1 Dickens, 
168, can have but little application here. In that case, there 
appears to have been no controversy. Lord Hardwicke decided 
that the legacy was good, and suggested that the king be 
applied to; who required that the attorney-general move the 
court of chancery to apply the money to such purposes as the 
deceased executor had named in his lifetime. ‘The chancellor 
so ordered it. ‘There appears to have been no contest, and no 
argument in the case upon the point in question. 

The case of the Attorney-General v. Baxter, 1 Vernon, 248, 
has been strangely misunderstood by the learned counsel of the 
appellees. The king did, in that case, undertake to apply the 
money, and declared his pleasure to be that it should go 
toward the building of Chelsea College; but the lord keeper 
ultimately disregarded the act of the crown, and decreed the 
fund for the maintenance of a chaplain of Chelsea College, as 
the report of the case in Vernon shows. 

The authorities cited in the appellants’ first brief, it is not 
necessary to repeat. Lord Eldon, in Moggridge v. Thackwell, 
7 Ves. 86, makes a critical examination of all the previous 
authorities, and finds himself bound, by the precedents for two 
hundred years, to arrive at the conclusion which he states. 

Nothing can show more clearly the binding force of those 
precedents than Lord Eldon’s statement, that, if he had sat in 
the court of chancery two hundred years earlier, he might have 
been inclined to make a different decision. In that case, which 
was precisely, for the present purpose, this case, he affirms the 
authority of the court itself to administer the charity, and pro- 
ceeded accordingly to do so. The only difference between 
Moggridge v. Thackwell and the present case is, that in the 
former the devise was for objects not defined, as they are in this 
case. 

In our first brief, when it is stated that it is not necessary to 
resort to the doctrine of cy pres, the context sufficiently shows 
that the phrase “cy pres” is used, as it frequently has been, 
to express the principle by which, when the objects designated 
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by the testator have failed, by reason of illegality or otherwise, 
the fund has been applied to purposes different from those 
which he expressed or intended. In this sense, the phrase is 
used in all our Pennsylvania cases, in which the doctrine of cy 
pres is disclaimed. 

(The counsel then examined the cases of Witman v. Lex, 
17 Serg. and Rawle, 91; Wright v. Linn, 9 Barr, 433; Morri- 
son v. Beirer, 2 Watts and Serg. 87; Pickering v. Shotwell, 10 
Barr, 26.) 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal in chancery, from the circuit court of the 
United States for the eastern district of Pennsylvania. 

The case involves the construction of the will of Frederick 
Kohne. He first settled in Charleston, South Carolina, where 
he engaged in active business, and accumulated a large fortune. 
For many years before his death, his residence was divided 
between Charleston and Philadelphia. At the latter place, he 
added much to his wealth, in the acquisition of real and per- 
sonal property. He had furnished houses in both cities, and a 
country house in the neighborhood of Philadelphia. Until his 
health became infirm, he resided a part of the year in the South, 
and the other part in the North. In May, 1829, he died in Phil- 
adelphia, where his will was made and published, in the month 
of April preceding his death. In his will, he declared himself 
to be of the city of Philadelphia. 

After giving several annuities to his wife and others, and 
legacies to his friends in this country and in foreign countries, 
to charitable objects, and providing for the payment of them, 
he declares : “ Forasmuch as there will be a surplus income of 
my estate, beyond what will be necessary to pay my said wife’s 
annuity and the other annuities, I do therefore direct my said 
executors to invest the said surplus income, and all accumula- 
tion of interest arising from that source yearly, for and during 
all the term of the natural life of my said wife, in the purchase 
of such stocks or securities of the United States, or the State 
of Pennsylvania, or of any other State or States of the United 
States, or of the city of Philadelphia, bearing an interest, as 
they, in their discretion, may see fit; and from and immediately 
after the decease of my said wife, then all the rest, residue, and 
remainder of all my estate, including the fund which shall have 
arisen from the said surplus income aforesaid, after payment of 
the legacies hereinbefore directed to be paid, after the decease 
of my said wife, and providing for the payment of the annui- 
ties hereinbefore given, of those annuitants who may then be 
still living, I authorize and empower my executors or the sur- 
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vivor of them, after the decease of my said wife, to dispose of 
the same for the use of such charitable institutions in Pennsyl- 
vania and South Carolina, as they or he may deem most bene- 
ficial to mankind, and so that part of the colored population in 
each of the said States of Pennsylvania and South Carolina 
shall partake of the benefits thereof.” His wife, Eliza Kohne, 
John Bohlen, and Robert Vaux, of the city of Philadelphia, 
and Robert Maxwell, of the city of Charleston, were appointed 
executors. 

Mrs. Kohne survived her co-executors some years, and then 
died, having made her last will and testament, and appointed 
James L. Petigru and William Ravenel, the defendant, execu- 
tors, the latter of whom obtained letters testamentary in the 
county of Philadelphia. And on the 15th of October, 1852, 
William Fontain, the complainant, obtained letters of adminis- 
tration de bonis non, on the estate of Frederick Kohne, deceased, 
he being the nearest of kin to the deceased, and one of his heirs 
at law. 

The bill is filed in the name of the complainant, by certain 
charitable societies of Pennsylvania and South Carolina, under 
the directions of the will, to recover from the defendant, as exec- 
utor of Mrs. Kohne, so much of the property as came to her 
hands as the executrix of her husband’s will, and which she dis- 
tributed, as undisposed-of property, after the death of her 
co-executors. And the question in the case is, whether the 
residuary bequest in the will, which authorized his executors, or 
the survivor of them, after the death of his wife, to dispose of 
the surplus “ for the use of such charitable institutions in Penn- 
sylvania and South Carolina, as they might deem most benefi- 
cial to mankind,” has lapsed, no such appointment having been 
made, or attempted to be made, during the lifetime of the exec- 
utors. ‘This part of the property is understood to have amounted 
to a large sum. 

The domicile of the testator, at the time of his death, seems 
not to be a controverted question. He had so lived in the two 
States of Pennsylvania and South Carolina, and amassed prop- 
erty in both, that his domicile might be claimed in either. 
There is no evidence in which, if in either, he exercised the 
right of suffrage. For two years previous to his death, he 
resided in Pennsylvania. 

The bequest under consideration was intended to be a char- 
ity. The donor, having entire confidence in his executors, sub- 
stituted their judgment for his own. They, or the survivor of 
them, was to designate such objects of his charity in the two 
States, “as would be most beneficial to mankind.” It was to 
be placed on the broadest foundations of human sympathy, not 
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excluding the colored race. It is no charity to give to a friend. 
In the books, it is said the thing given becomes a charity where 
the uncertainty of the recipients begins. This is beautifully illus- 
trated in the Jewish law, which required the sheaf to be left in 
the field, for the needy and passing stranger. 

It may be admitted that this bequest would be executed in 
England. A charity rarely, if ever, fails in that country. The 
only question there is, whether it shall be administered by the 
chancellor, in the exercise of his ordinary jurisdiction, or under 
the sign-manual of the crown. Thus furnished with the judi- 
cial and prerogative powers, the intent of the testator, however 
vaguely and remotely expressed, if it be construed into a char- 
ity, effect is generally given to it. It is true, this is not always 
done in the spirit of the donor; for sectarian prejudices, or the 
arbitrary will of the king’s instruments, sometimes pay little or 
no regard to the expressed will of the testator. 

The appellants endeavor to sustain this charity under the 
laws of Pennsylvania. ‘This is according to the course of the 
court. ‘The case of The Philadelphia Baptist Association v. 
Hart’s Executors, 4 Wheat. 1, was decided under the laws of 
Virginia, which had repealed the statute of 43 Elizabeth. In 
Beatty v. Kurtz, 2 Pet. 566, the pious use of a burial-ground 
was sustained under the bill of rights of Maryland. The case 
of Wheeler v. Smith, 9 How. 55, was ruled under the laws of 
Virginia. And in the case of Vidal v. Girard’s Executors, the 
laws of Pennsylvania governed. ; 

In Wheeler v. Smith, this court said, when this country 
achieved its independence, the prerogatives of the crown de- 
volved upon the people of the States. And this power still 
remains with them, except so far as they have delegated a por- 
tion of it to the federal government. The sovereign will is 
made known to us by legislative enactment. The State, as a 
sovereign, is the parens patria. 

There can be no doubt that decisions have been made in this 

' country, on the subject of charities, under the influence of 
English decrees, without carefully discriminating whether they 
resulted from the ordinary exercise of chancery powers, or the 
prerogatives of the crown. 
_ The courts of the United States cannot exercise any equity 
' powers, except those conferred by acts of congress, and those 
judicial powers which the high court of chancery in England, 
acting under its judicial capacity as a court of equity, possessed 
and exercised, at the time of the formation of the constitution 
of the United States. Powers not judicial, exercised by the 
chancellor merely as the representative of the sovereign, and by 
virtue of the king’s prerogative as parens patria, are not pos- 
sessed by the circuit courts. 
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In 2 Story’s Eq. § 1189, it is said: “ But as the court of chan- 
cery may also proceed in many, although not in all, cases of 
charities by original bill, as well as by commission under the 
statute of Elizabeth, the jurisdiction has become mixed in prac- 
tice ; that is to say, the jurisdiction of bringing informations in 
the name of the attorney-general, has been mixed with the j juris- 
diction given to the chancellor by the statute. So that it is not 
always easy to ascertain in what cases he acts as a judge, 
administering the common duties of a court of equity, and in 
what cases he acts as a mere delegate of the crown, adminis- 
tering its peculiar duties and prerogatives. And again, there 
is a distinction between cases of charity, where the chancellor 
is to act in the court of chancery, and cases where the charity 
is to be administered by the king, by his sign-manual. But in 
practice the cases have often been confounded, from similar 
causes.” 

“ It is a principle in England, that the king, as parens patrie, 
enforces public charities, where no other person is intrusted 
with the right. Where there is no trustee, the king, by his lord 
chancellor, administers the trust, as the keeper of the king’s 
conscience ; and it is not important whether the chancellor acts 
as the special delegate of the crown, or the king acts under 
the sign-manual, his discretion being guided by the chancellor.” 

It may be well again to state the precise question before us. 
“ The executors, or the survivor of them, after the decease of 
the testator’s wife, was authorized to dispose of the property, 
for the use of such charitable institutions in Pennsylvania and 
South Carolina, as they or he may deem most beneficial to 
mankind.” 

No special trust is vested in the executors, by reason of this 
power of appointment. It is separable and distinct from their 
ordinary duties and trust as executors. It was to be exercised 
after the death of Mrs. Kohne; but the executors died before 
her decease, and consequently they had no power to make the 
appointment. ‘The conditions annexed by the testator rendered 
the appointment impossible. Had the contingency of the death 
of Mrs. Kohne happened, as the testator from her advanced age 
contemplated, during the life of the executors or the survivor 
of them, the appointment might have been made at his or their 
discretion. But had they or the survivor of them failed to make 
it, it might have become a question whether he or they could 
have been coerced to do so by the exercise of any known chan- 
cery power in this country. The will contained no provision 
for such a contingency, and it could not be brought under the 
trust of executorship. Chancery will not compel the execution 
of a mere naked power. 1 Story’s Eq. § 169. But it will, 
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under equitable circumstances, aid a defective execution of a 
power. A power when coupled with a trust, if not executed 
before the death of the trustee, at law the power is extinguished, 
but the trust, in chancery, is held to survive. 

The testator was unwilling to give this discretion to select 
the objects of his bounty, except to his executors. He relied on 
their discrimination, their judgment, their integrity, and fitness, 
to carry out so delicate and important a power. He made no 
provision for a failure, in this respect, by his executors or the 
survivor of them, nor for the contingency of their deaths before 
Mrs. Kohne’s decease. They died before they had the power to 
appoint, and now what remains of this bequest, on which a 
court of chancery can act? 

There must be some creative energy to give embodiment to 
an intention which was never perfected. Nothing short of the 
prerogative power, it would seem, can reach this case. There 
is not only uncertainty in the beneficiaries of this charity, but 
behind that is a more formidable objection. ‘There is no ex- 
pressed will of the testator. He intended to speak through his 
executors or the survivor of them, but by the acts of Providence 
this has become impossible. It is then as though he had not 
spoken. Can any power now speak for him, except the parens 
patrie? Had he declared that the residue of his estate should 
be applied to certain charitable purposes, under the statute of 
43 Eliz., or on principles similar to those of the statute, effect 
might have been given to the bequest, as a charity, in the State 
of Pennsylvania. The words as to the residue of his property 
were used in reference to the discretion to be exercised by his 
executors. Without their action, he did not intend to dispose 
of the residue of his property. 

It is argued, “that in England the chancellor, in administer- 
ing charities, acts as the delegate of the crown, inasmuch as he 
discharges all his judicial functions in that capacity.” If, by 
this, it is intended to assert that the chancellor, in affixing the 
sign-manual of the king, or when he acts under the cy pres 
power, is in the discharge of his ordinary chancery powers, it 
does not command our assent. 

The statute of 43 Eliz., though not technically in force in 
Pennsylvania, yet, by common usage and constitutional recog- 
nition, the principles of the statute are acted upon in cases 
involving charities. Witman v. Lex, 17 Serg. and Rawle, 88. 

In the argument, the case of Moggridge v. Thackwell, 7 Ves. 
86, was cited, as identical with the case before us. “ The only 
difference between that case and this one, it is said, is, that in 
the former the devise was for objects not defined, as they are in 
this case.” In this the counsel are somewhat mistaken, as the 


case of Moggridge will show. 
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The devise in the will of Ann Cam was: “ And I give all the 
rest and residue of my personal estate unto James Vaston, of 
Clapton, Middlesex, gentleman, his executors and administra- 
tors, desiring him to dispose of the same in such charities as he 
shall think fit, recommending poor clergymen who have large 
families and good characters ; and [ appoint the said John Mag- 
gridge and Mr. Vaston, before mentioned, executors of this my 
will.” 

In the final decree, “ upon a motion to vary the minutes, Lord 
Thurlow declared, that the residue of the testatrix’s personal 
estate passed by her will, and ought to go and be applied to 
charity,” &c. 

Now here was a trust created not only in Vaston, but in his 
executors and administrators, to whom the residue of the estate 
was bequeathed for the purposes of the charity. In this view, 
Lord Thurlow might well say, “the residue of the personal 
estate passed by the will.” ‘This was true, though Vaston was 
dead when the will took effect. This being the case, it is diffi- 
cult to say that that case is identical with the one before us. 

The case of Moggridge v. Thackwell was before Lord Eldon 
on a rehearing. He entered into a general view of the subject 
of charities, by the citation of authorities which showed the un- 
reasonableness of the doctrine maintained by the courts, the 
inconsistencies in the decisions in such cases, and the gross per- 
versions of charities by the exercise of the prerogative power; 
but at last he says: “ ‘Therefore I rather think the decree is right. 
I have conversed with many upon it. I have great difficulty in 
my own mind, and have found great difficulty in the mind of 
every person [ have consulted; but the general principle thought 
most reconcilable to the cases is, that where there is a general 
indefinite purpose, not fixing itself upon any object, as this in a 
degree does, the disposition is in the king by sign-manual; but 
where the execution is to be by a trustee, with general or some 
objects pointed out, there the court will take the administration 
of the trust. But,’ he observes, “it must be recollected that I 
am called upon to reverse the decree of a predecessor, and of a 
predecessor who, all the reports inform us, had great occasion to 
consider this subject. I should hesitate with reference to that 
circumstance ; but where authority meets authority, and prece- 
dent clashes with precedent, I doubt whether I could make a 
decree more satisfactory to my own mind than that which has 
been made.” 

It will be perceived that this decision was made reluctantly, 
and after much balancing of the law and the force of precedents, 
and chiefly, as it would seem, in respect to the decree of Lord 
Thurlow. This decision of Lord Eldon was made in 1802, and 
it is not known to have been recognized in this country. 
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Neither the doctrines on which this decision is founded, nor 
the doubts expressed by the chancellor, are calculated very 
strongly to recommend it to judicial consideration. The case, 
however, is different from the one before us, in this: the resid- 
uary estate of Mrs. Cam passed to the trustee; that of Mr. 
Kohne remained as a part of his estate in the hands of the execu- 
tors, and descended to his heirs at law on the death of Mrs. 
Kohne. The beneficiaries were not more definitely described in 
the one case than in the other. In Kohne’s case no trust was 
created, except that which was connected with the executorship. 

Where there is nothing more than a power of appointment 
conferred by the testator, there is nothing on which a trust, on 
general principles, can be fastened. The power given is a mere 
agency of the will, which may or may not be exercised at the 
discretion of the individual. And if there be no act on his part, 
the property never having passed out of the testator, it neces- 
sarily remains as a part of his estate. ‘To meet such cases, and 
others, the prerogative power of the king, in England, has been 
invoked, and he, through the chancellor, gives,effect to the 
charity. 

It would be curious, as well as instructive, on a proper occa- 
sion, to consider the principles, if principles they can be called, 
which were first applied in England to charities. Their most 
learned chancellors express themselves, in some degree, as igno- 
rant on this subject. Lord Eldon said, in the case of Maggridge, 
“in what the doctrine originated, whether, as Lord Thurlow 
supposed, in the principles of the civil law, as applied to chari- 
ties, or in the religious notions entertained formerly in this 
country, 1 know not; but we all know there was a period when 
a portion of the residue of every man’s estate was appropriated 
to charity, and the ordinary thought himself obliged so to apply 
it, upon the ground that there was a general principle of piety 
in the testator.” 

In the above case, Lord Eldon again says: In Clifford v. 
Francis, this doctrine is laid down: that when money is given 
to charity, without expressing what charity, there the king is 
the disposer of the charity; and a bill ought to be preferred in 
the attorney-general’s name. I cite this (he says) to show that 
it contains a doctrine precisely the same as the Attorney-Gen- 
eral v. Syderfin, and the Attorney-General v. Matthews. So 
those three cases (he says) seemed to have established, in the 
year 1679, that the doctrine of this court was, that where the 
property was not vested in trustees, and the gift was to charity 
generally, not to be ascertained by the act of individuals re- 
ferred to, the charity was to be disposed of, not by a scheme 
before the master, but by the king, the disposer of such chari- 
ties in his character of parens patria. 
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Some late decisions in England, involving charities, evince a 
disposition rather to restrict than to enlarge the powers exer- 
cised on this subject. An arbitrary rule in regard to property, 
whether by a king or chancellor, or both, leads to uncertainty 
and injustice. : 

In a late case of Clark v. Taylor, 21 Eng. Law and Eq. 308, 
a gift, by will, to a particular charitable institution maintained 
voluntarily by private means, the particular intention having 
ceased: held that the gift was not to be disposed of as a chari- 
table gift cy pres, but failed and fell into the residue.” 

In the case of the Baptist Association, Chief Justice Mar- 
shall says, there can be no doubt that the power of the crown 
to superintend and enforce charities existed in very early times ; 
and there is much “difficulty in marking the extent of this 
branch of the royal prerogative before the statute. That it is a 
branch of prerogative, and not a part of the ordinary powers of 
the chancellor, is sufficiently certain.” And in the case of the 
Attorney-General v. Flood, Hayne’s Rep. 630, it is said: “ The 
court of chancery has always exercised jurisdiction in matters 
of charity, derived from the crown as parens patria.” 

In the provisions of the act of Pennsylvania defining the 
powers of a court of chancery, in 1836, it is declared, “ that in 
every case in which any court, as aforesaid, shall exercise any 
of the powers of a court of chancery, the same shall be exer- 
cised according to the practice in equity, prescribed or adopted 
by the supreme court of the United States.” 

In June, 1840, an act extended the jurisdiction of the su- 
preme court within the city and county of Philadelphia, in 
chancery, in cases of “fraud, accident, mistake, or account; ” 
and since then an act has been passed giving the orphans’ court 
power where a vacancy exists in a trust to fill it, and also to 
dismiss trustees, executors, &c., for abuse of their trusts, &c. 
But no statutory provision is found embracing the case before us. 

The chancery powers are of comparatively recent establish- 
ment in the State of Pennsylvania, and it does not appear that 
the cy pres power is given, and in the exercise of jurisdiction 
it seems to be disclaimed. 

In King v. Rundle, 15 Barb. 139, “there being a number of 
charitable bequests to several charitable bodies, the remainder 
was bequeathed or devised to the Protestant Episcopal society, 
for certain purposes, &c.; the bequests to the religious bodies 
were held invalid, and so of the remainder over, as not being 
statutory tests. In Yates v. Yates, 9 Barb. 324, the court 
say: “ We come to the conclusion that, as a court of equity, 
we possess no original inherent jurisdiction, to enforce the exe- 
cution of a charitable trust void in law,as contravening the 
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statute against perpetuities, as being authorized. In this case, 
where the use is a pious one, additional reasons might be 
urged against the exercise of such jurisdiction, were it impor- 
tant. Unless this trust will stand the statutory test to be 
applied to it, it must fall. 

In the will of Sarah Zane, Mr. Justice Baldwin, sitting in 
Pennsylvania, and speaking of trustees, says: “ They will be con- 
sidered as trustees, acting under the supervision of this court, 
as a court of chancery, with the same powers over trusts as 
courts of equity in England, and the courts of this State profess 
and exercise.” “ When the fund shall be so ascertained as to 
be capable of a final distribution, it will be directed to be ap- 
plied exclusively to the objects designated in the will, as they 
existed at the time of her death, and shall continue until a final 
decree; if any shall then appear to have become extinct, the 
portion bequeathed to such object must fall into the residuary 
fund as a lapsed legacy. Its appointment to other purposes or 
cestuis que trust than those which can, by equitable construc- 
tion, be brought within the intention of the will of the donor, 
is an exercise of that branch of the jurisdiction of the chancellor 
of England which has been conferred on this court by no law, 
and cannot be exercised, virtute officit, under our forms of gov- 
ernment.” 

And again, in Wright v. Linn, 9 Barr, 433, Bell, J., says: 
“ Though the statute of 43 Elizabeth, ch. 4, relating to charitable 
uses, has not, in terms, been recognized as extending to Penn- 
sylvania, we have adopted, not only the principles that properly 
emanate from it, but, with perhaps the single exception of cy 
pres, those which, by an exceedingly liberal construction, the 
English courts have engrafted upon it.” 

In the Methodist Church v. Remington, 1 Watts, 226, the 
court says: “ The original trust, though void, was not a super- 
stitious one; nor if it were, would the property, as in England, 
revert to the State for the purpose of being appropriated in 
eadem genera, as no court here possesses the specific power 
necessary to give effect to the principle of cy pres, even were 
the principle itself not too grossly revolting to the public sense 
of justice to be tolerated in a country where there is no ecclesi- 
astical establishment.” 

In Ray v. Adams, 3 Mylne and Keen’s R. 237, it was held, 
“that where a power is by will given to a trustee, which he 
neglects to execute, the execution of the trust devolves upon 
the court; but if, in the events which happen, the intended 
trustee dies before the time arrives for the execution of the 
trust, and the trust therefore fails, the testator is to be consid- 
ered as having so far died intestate. 
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In the case of Ommanney v. Butcher, 1 Turn. and Russ. R. 
260, a testator concluded his will, “in case there is any money 
remaining, | should wish it to be given in private charity.” 
Held, “if the testator meant to create a trust, and the trust is 
not effectually created, or fails, the next of kin must take.” 

There appears to be no law or usage in South Carolina that 
can materially affect the question under consideration. It 
seems to be conceded that if this charity cannot be adminis- 
tered by this court, in the State of Pennsylvania, it cannot be 
made available by the laws of South Carolina. 

After the investigation we have been able to give to this 
important case, embracing the English chancery decisions on 
charities, as well as our own, and the cases decided in Penn- 
sylvania, we are not satisfied that the fund in question ought to 
be withdrawn from those who are in possession of it, as the 
heirs of Frederick Kohne. There does not appear to us to be 
any safe and established principle, in Pennsylvania, which, 
under the circumstances, enables a court of chancery to admin- 
ister the fund. It has not fallen back into the estate of the 
testator, because it was not separated from it. It remains 
unaffected by the bequest, because the means through which it 
was to be given and applied have failed. The decree of the 
circuit court is, therefore, affirmed. 


Mr. Chief Justice TANEY and Mr. Justice DANIEL con- 
curred in the judgment of the court, but dissented from the 
reasoning. ‘Their opinions were as follows. 


Opinion of Mr. Chief Justice TANEY. 

I concur in the judgment of the court. But I do not, for 
myself, desire to express an opinion upon either the law of 
Pennsylvania or of South Carolina, in relation to charitable 
bequests. For, assuming every thing to be true that is stated in 
the complainant’s bill, and that the bequest is valid by the laws 
of Pennsylvania, and would be carried into execution by the 
tribunals of the State, yet I think the circuit court of the 
United States had not jurisdiction to establish and enforce it; 
and was right, therefore, in dismissing the bill. I propose to 
show, very briefly, the grounds on which this opinion is formed. 

Undoubtedly, a charitable bequest of this description would 
be maintained in the English court of chancery.. The death of 
the executors, in the lifetime of the widow, would make no 
difference. The bequest would still be good against the heirs 
or representatives of the testator, and the fund applied to chari- 
table purposes, according to a scheme approved by the chan- 
cellor, or authorized under the sign-manual of the king. 
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But the power which the chancellor exercises over donations 
to charitable uses, so far as it differs from the power he exer- 
cises in other cases of trust, does not belong to the court of 
chancery as a court of equity, nor is it a part of its judicial 
power and jurisdiction. It is a branch of the prerogative 
power of the king as parens patria, which he exercises by the 
chancellor. 

Blackstone in his Commentaries, 3d vol. 47, enumerating 
what he states to be the extraordinary powers of the chancellor, 
says: “He is the general guardian of all infants, idiots, and 
lunatics, and has the general superintendence of all charitable 
uses in the kingdom; and all this over and above the vast and 
extensive jurisdiction which he exercises in his judicial capac- 
ity in the court of chancery.” And in the same volume, 
page 437, he says: “ The king, as parens patrie, has the gen- 
eral superintendence of all charities, which he exercises by the 
keeper of his conscience, the chancellor; and, therefore, when- 
ever it is necessary, the attorney-general, at the relation of some 
informant, files an ex officio information in the court of chan- 
cery to have the charity properly established.” 

So, too, Cooper, in his chapter on the jurisdiction of the 
court, says: “'T'he jurisdiction, however, in the three cases of 
infants, idiots, or lunatics and charities, does not belong to the 
court of chancery as a court of equity, but as administering the 
prerogative and duties of the crown.” 

And in the case of the Baptist Association v. Hart’s Execu- 
tors, 4 Wheat. 1, this court, after examining many English 
authorities upon the subject, affirm the same doctrine. And 
Chief Justice Marshall, who delivered the opinion of the court, 
expresses it in the following strong and decisive language 
— : ig 

“It would be a waste of time,” says the chief justice, “to 
multiply authorities to this point, because the principle is 
familiar to the profession. It is impossible to look into the 
subject without perceiving and admitting it. Its extent may 
be less obvious. 3 

“ We now find,” he continues, “this prerogative employed in 
enforcing donations to charitable uses, which would not be 
valid if made to other uses; in applying them to different 
objects than those designated by the donor, and in supplying 
all defects in the instrument by which the donation is conveyed, 
or in that by which it is administered.” 

Resting my opinion upon the English authorities above 
referred to, and upon the emphatic language just quoted from 
the decision of this court, I think I may safely conclude that 
the power exercised by the English court of chancery “in 
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enforcing donations to charitable uses, which would not be 
valid if made to other uses,” is not a part of its jurisdiction as 
a court of equity, but a pre rogative power exercised by that 
court. 

It remains to inquire whether the constitution has conferred 
this prerogative power on the courts of equity of the United 
States. 

The 2d section of the 3d article of the constitution declares 
that the judicial power of the United States shall extend to 
all cases in law and equity specified in the section. These 
words obviously confer judicial power, and nothing more; and 
cannot, upon any fair construction, be held to embrace the pre- 
rogative powers, which the king, as parens patria, in England, 
exercised through the courts. And the chancery jurisdiction 
of the courts of the United States, as granted by the constitu- 
tion, extends only to cases over which the court of chancery 
had jurisdiction, in its judicial character as a court of equity. 
The wide discretionary power which the chancellor of England 
exercises over infants, lunatics, or idiots, or charities, has not 
been conferred. 

These prerogative powers, which belong to the sovereign as 
parens patrie, remain with the States. They may legalize 
charitable bequests within their own respective dominions, to 
the extent to which the law upon that subject has been car- 
ried in England; and they may require any tribunal of the 
State, which they think proper to select for that purpose, to 
establish such charities, and to carry them into execution. But 
state laws will not authorize the courts of the United States 
to exercise any power that is not in its nature judicial; nor can 
they confer on them the prerogative powers over minors, idiots, 
and lunatics, or charities, which the English chancellor pos- 
sesses. Nobody will for a moment suppose that a court of 
equity of the United States could, in virtue of a state law, 
take upon itself the guardianship over all the minors, idiots, or 
lunatics in the State. Yet these powers in the English chan- 
cellor stand upon the same ground, and are derived from the 
same authority, as its power in cases of charitable bequests. 

State laws cannot enlarge the powers of the courts of the 
United States beyond the limits marked out by the constitu- 
tion. It is true that the courts of chancery of the United 
States, in administering the law of a State, may sometimes be 
called on to exercise powers which do not belong to courts of 
equity in England. And, in such cases, if the power is judicial 
in its character, and capable of being regulated by the estab- 
lished rules and principles of a court of equity, there can be 
no good objection to its exercise. It falls within the just inter- 
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pretation of the grant in the constitution. But, beyond this, 
the state laws can confer no jurisdiction on the courts of 
equity of the United States. 

In the cases in relation to charities which have come before 
this court, there has been a good deal of discussion upon the 
question, whether the power of the chancery court of England 
was derived from 43 Elizabeth, or was exercised by the court 
before that act was passed. And there has been a evenaiiy of 
opinion upon this subject in England, as well as in this country. 
In the case of the Baptist Association v. Hart’s Executors, Chief 
Justice Marshall, who delivered the opinion of the court, (vide 4 
Wheat. 49,) and* Mr. Justice Story, who wrote out his own 
opinion, and afterwards published it in the appendix to 3 Pet. 
Rep., (vide p. 497,) were both at that time of opinion that it 
was derived from the statute. But in Vidal v. Girard’s Execu- 
tors, 2 How. 127, Mr. Justice Story changed his opinion, chiefly 
upon the authority of cases found in the old English records, 
which had been printed a short time before by the commission- 
ers on public records in England. It appeared from these 
records that the power had been exercised in many cases long 
before the statute was passed. 

But this circumstance does not affect the question Iam now 
considering ; for, whether exercised before or not, yet, whenever 
exercised, it was in virtue of the prerogative power, and not 
as a part of the jurisdiction of the court as a court of equity. 
The statute conferred no new prerogative on the crown. And 
Lord Redesdale, 1 Bligh. 347, while he held that the power 
existed in the chancellor before the statute, and had been fre- 
quently exercised, declares it to be a prerogative power, and 
says: “ The king, as parens patria, has a right by his proper 
officer, the attorney-general, to call upon the several courts of 
justice, according to the nature of their several jurisdictions, 
to see that right is done to his subjects who are incompetent to 
act for themselves, as in the case of charities and other cases.” 

Besides, if it could be shown that at some remote period of 
time the court of chancery exercised this power as a part of its 
ordinary jurisdiction as a court of equity, it would not influ- 
ence the construction of the words used in the constitution. 
For at the time that instrument was adopted, it was universally 
admitted by the jurists in England and in this country, as will 
appear by the references above made, that this extraordinary 
and unregulated power in relation to charities was not judicial, 
and did not belong to the court as a court of equity. ‘The con- 
stitution of the United States, as I have before said, grants only 
judicial power at law and in equity to its courts; that is, the 
powers at that time understood and exercised as judicial, in the 
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courts of common law and equity in England. And it must 
be construed according to the meaning which the words used 
conveyed at the time of its adoption ; and the grant of power 
cannot be enlarged by resorting to a jurisdiction which the 
court of chancery in Engl: und, centuries ago, may have 
claimed as a part of its ordinary judicial poaver, but which 
had been abandoned and repudiated as untenable on that 
ground, by the court itself, long before the constitution was 
adopted. 

Cases may arise in a circuit court of the United States, in 
which it would be necessary to decide whether the English 
doctrine, as to charitie¢, was founded on the statute, or was a 
part of the law of England before the statute was passed. 
And in a suit by an heir or representative of the testator, 
(authorized from his place of residence to sue in a court of the 
United States,) to recover property or money bequeathed to a 
charity, the court must of necessity examine whether the 
bequest was valid or not by the laws of the State, and barred 
the claim of the heir or representative. And if in such a case 
it appeared that the State had not adopted the statute, it would 
be necessary to inquire whether the law in relation to these 
bequests was a part of the common law before the statute, and 
administered as such by the English court of chancery, and 
whether it had been adopted by the State as a part of its com- 
mon law. For the prerogative powers of the English crown 
in relation to minors, idiots, or lunatics, and charities, are a part 
of the common law of England; and the people of any State, 
who deemed it proper to do so, might vest these powers in the 
courts of the State. 

Such an inquiry was necessary in the case of Vidal 
Girard’s Executors, and of Wheeler v. Smith. But the ques- 
tion of jurisdiction is a very different one when a court of the 
United States is called upon to execute the duties of the sov- 
ereignty of the State, and to take upon itself the discretionary 
powers which, if they exist at all by its common law or 
statutes, belong to the official representatives of the parens 
patrie, that is, the state sovereignty. And in the case of 
the Baptist Association v. Hart, although the court did not 
expressly deny its jurisdiction to establish the charity, if it 
had been valid by the laws of Virginia, yet it expressed its 
doubts upon the subject, saying that the question could only 
arise where the attorney-general was a party. 

For these reasons a court of chancery of the United States 
must, in my opinion, deal with bequests and trusts for charity 
as they deal with bequests and trusts for other lawful purposes; 
and decide them upon the same principles and by the same 
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rules. And if the object to be benefited is so indefinite and 
so vaguely described, that the bequest could not be supported 
in the case of an ordinary trust, it cannot be established in a 
court of the United States upon the ground that it is a charity. 
And if, from any cause, the cestut que trust, in an ordinary case 
of trust, would be incapable of maintaining a suit in equity to 
establish his claim, the same rule must be applied where charity 
is the object, and the complainant claims to be recognized as 
one of its beneficiaries. 

I concur, therefore, in affirming the judgment of the circuit 
court, dismissing the bill; but I concur upon the ground that 
the court had no jurisdiction of the cdse stated by the com- 
plainant, and express no opinion as to the validity or invalidity 
of this bequest, whether in this respect it be governed by the 
laws of Pennsylvania or of South Carolina. 


Mr. Justice DANIEL. 

Whilst I concur in the decision of this court, in affirming the 
decree of the circuit court dismissing the bill of the appellants, in 
portions of the argument by which this court have come to their 
conclusion, I cannot coneur. In expressing my dissent, I shall 
not follow the protracted argument throughout its entire length ; 
my purpose is, chiefly, to free myself on any future occasion 
from the trammels of an assent, either expressed or implied, to 
what are deemed by me the untenable, and, in this case, the 
irrelevant positions, which that argument propounds. 

I readily admit that the courts of chancery of the United 
States are vested with no prerogative power, can exercise no 
power or function similar to those derived to the lord chancellor 
in England, either by commission under the sign-manual of 
the king, as parens patria, or in the application of the often- 
abused and oppressive doctrine of cy pres, or in virtue of the 
provisions of the statute of 43 Elizabeth. But this conces- 
sion, taken in its broadest extent, by no means establishes the 
inference that the court of chancery in England, as a court of 
equity, by virtue of its inherent, and, if I may so speak, consti- 
tutional powers, apart from the prerogative and apart from the 
statute of Elizabeth, could not take jurisdiction of trusts, either 
in the establishment or maintenance of those trusts, because 
they expressed or implied a charitable end or purpose, or be- 
cause the charitable objects were not defined with perfect pre- 
cision. And if such a power inhered and existed constitution- 
ally in the court of chancery in England as a court of equity, 
does it not follow, ex consequenti, that, the constitution and 
laws of the United States, constituting the courts of equity of 
the United States with express reference to the character and 
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functions of the court of chancery as a court of equity in Eng- 
land, have conferred upon the former the regular inherent powers 
of the latter ? 

Much of the learned and elaborate opinion of this court, 
delivered by the late Justice Story, in the case of Vidal et al. v. 
Girard’s Executors, 2 How. 127, nay, the great end and stress 
of that opinion, as correctly apprehended, consisted in the main- 
tenance of the position that, apart from the prerogative power 
with which the lord chancellor was clothed, and independently 
of the statute of Elizabeth, and long anterior to the enactment of 
that statute, wherever there was a devise or bequest to a person, 
natural or artificial, capable of taking, and a beneficiary under 
the devise or bequest sufficiently certain and defined to be made 
the recipient of such a gift, the court of chancery, in the exer- 
cise of its regular and inherent jurisdiction, as a court of equity 
in relation to trusts, (one of the great heads of equity jurisdic- 
tion,) would establish and protect such devise or bequest, even 
in cases where the objects thereof were somewhat vague in 
their character, and although such devise contained a charity. 
To this express point, too, are the numerous decisions produced 
by the industry of the learned and able and distinguished 
counsel for the devisee, as the result of the researches made in 
the records of the chancery court, by a commission created 
under the authority of the British parliament. Indeed, the 
decision of this court in the case of Vidal v. Girard’s Execu- 
tors, would seem to be incomprehensible and without purpose, 
unless interpreted as asserting and maintaining, both upon 
reason and authority, the regular jurisdiction of equity over 
devises, wherever the devisee was capable of taking, and the 
beneficiaries were sufficiently defined to render the directions 
of the testator practicable, although these directions declared or 
implied a charity. 

It is somewhat curious to observe, that the opinion of Lord 
Redesdale, in the case of the Attorney-General v. The Mayor 
of Dublin, 1 Bligh, 312, is appealed to in support of the doc- 
trine now promulged, when that same case is avouched and 
relied on in the case of Vidal v. Girard’s Executors, in support 
of the legitimate and regular powers of the courts of equity. 
This application of the language of Lord Redesdale would 
seem to grow out of the simple fact, that, in the case before 
him, the attorney-general was a party. But what is the declar- 
ation of his lordship, in reference to the powers of a court of 
equity over subjects like the one under his consideration? After 
denying that the statute of Elizabeth created any new. law, and 
asserting that it only created a jurisdiction merely ancillary to 
that previously existing in the chancery court, he observes that 
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the proceedings under that commission were still subject to 
appeal to the lord chancellor, and he might reverse or affirm 
what had been done, or make such order as he might think fit, 
reserving the controlling jurisdiction of the court of chancery 
as it existed before the statute. He then continues, as pointing 
out a different mode of effecting the same objects, and from a 
different source of power, to declare, that the same thing might 
be done by the attorney-general, by information, in virtue of the 
prerogative. 

So, too, it is affirmed by this court, nemine contradicente, in 
the case of Vidal v. Girard’s Executors, that Lord Chancellor 
Sugden, in the case of the Incorporated Society v. Richards, 
1, Drury and Warren, 258, upon a full survey of all the author- 
ities where the point was directly before him, held the same 
doctrine as Lord Redesdale ; and expressly decided that there 
was an inherent jurisdiction in equity in cases of charity, ante- 
rior to and independently of the statute of Elizabeth. 

Upon a just understanding of the opinion of the court in the 
case of Vidal v. Girard’s Executors, and of the interpretation 
given, in that opinion, to the English authorities relied on, it 
seems impossible to escape from the conclusions, that devises 
to persons capable of taking, in trust for beneficiaries suffi- 
ciently defined, and for purposes neither illegal nor immoral, 
and where there exist no objections to parties such as would 
exclude the jurisdiction of the courts in other cases, the courts 
of the United States as courts of equity, in the exercise of 
regular, inherent, equity powers in relation to trusts, will sus- 
tain and enforce such devises. These conclusions seem to fol- 
low inevitably from the ruling of this court in the case of Vidal 
v. Girard’s Executors. Indeed, they seem to be comprised 
within the literal terms of that decision; and the decision now 
made seems to me incomprehensible, unless understood as 
designed to overrule that case, and every authority from the 
English chancery cited and commented upon in its support. For 
such an assault upon the previous decision of this court, wield- 
ing a blow so trenchant and fatal at one great and acknow!l- 
edged head of equity jurisprudence, the head of trusts, my 
mind is not prepared. 

There is a principle, and, in my opinion, the correct principle, 
on which the decision of this court may be placed, without the 
innovation which is objected to. It is that on which my con- 
currence in the decree of this court is founded, and one, too, 
which steers entirely clear of what is by me deemed excep- 
tionable. ‘That principle is this: That, by the will of Fred- 
erick Kohne, the devisees in trust were clothed with a merely 
naked power, to be exercised by them as the special and exclu- 
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sive depositories of the testator’s Re and that power to 
be dependent on conditions upon which, and on which alone, 
they should have authority to act. In the progress of events to 
which the devise was nec ‘essarily incident, the powers created 
and to be executed by the devisees in trust, have become im- 
practicable and void. “These depositories of the testator’s con- 
fidence are all dead. The conditions on which their powers 
were made dependent, never did occur, and can by no possi 
bility ever occur. It follows, therefore, that, in conformity with 
the will, there is no*person who can act, and no subject to be 
acted upon, and no beneficiaries of the contemplated action. 
My opinion, therefore, is, that the devise has lapsed, or, rather, 
that no right ever came into existence under it; that nothing 
was ever passed by it from the estate, which descends, of course, 
to the testator’s heirs. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the east- 
ern district of Pennsylvania, and was argued by counsel. On 
consideration whereof, it is now here ordere d, adjudge -d, and 
decreed by this court, that the decree of the said circuit court 


in this cause be and the same is hereby affirmed, with costs. 


Sesra M. Bogart, Winuiam J. Wiicox, anp Leonarp F, 
Fircu, Lisettants anD AppELLANTS, v. THe STEAMBOAT 
’ 
Joun Jay, HER Tackie, &c. Georce Locan, Ciarmmant. 


The courts of the United States, in the exercise of admiralty and maritime jurisdic- 
tion, cannot take cognizance of questions of property between the mortgagee of a 
vessel and the owner. 

The mere mortgage of a ship, other than that of an hypothecated bottomry, is a 
contract a ty any of the characteristics or attendants of a maritime loan, and 
is entered into by the parties to it, without reference to navigation or perils of the 
sea. 

The admiralty courts in England now exercise a more ample jurisdiction upon the 
subject of mortgages of ships, but it is under a statute of Victoria; and in the 
United States the admiralty and maritime jurisdiction remains as it was before. 


Tuis was an appeal from the circuit court of the United 
States for the southern district of New York. 

It was a libel filed by the appellants of the steamboat John 
Jay, to enforce payment of a mortgage upon the boat, under the 
circumstances stated in the opinion of the court. 

The district court dismissed the libel, which decree was 
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affirmed by the circuit court, and the libellants appealed to this 
court. 


It was submitted on the record by Mr. Johnson, for the appel- 
lants; and submitted by Mr. Cutting, for the appellee, upon a 
printed brief filed by himself and Mr. Byrne. 


It is only necessary to state the following points for the 
appellee : — 

First Point. The district court in admiralty had no jurisdic- 
tion of the cause of action set forth in the libel, it not being a 
maritime contract, or a maritime cause of action, or dependent 
on maritime risks. Hurry v. The Ship John and Alice, 1 Wash. 
R. 293; The Steamboat Orleans v. Phaebus, 11 Pet. 175; The 
Atlas, 2 Hagg. Adm. R. 48,73; Abbott on Shipping, old paging 
153, new 205. 

Second Point. A court of admiralty has no power to enforce 
wae of a mortgage. The Dowthorpe,2 W. Rob.73; The 

ighlander, Ib. 109; Leland v. The Medora, 2 W. & M. 92, 97, 
118. 

Neither has it jurisdiction to decree possession, as between 
mortgagee and mortgagor. ‘The Fruit Preserver, 2 Hagg. 181 ; 
The Neptune, 3 Ib. 132. 


Mr. Justice WAYNE delivered the opinion of the court. 

We will confine ourselves, in this opinion, to the inquiry, 
whether or not a court of admiralty has jurisdiction to decree 
the sale of a ship for an unpaid mortgage, or can, on that 
account, declare a ship to be the property of the mortgagees, 
and direct the possession of her to be given tothem. The 
questions of pleading made in the case, and the other points 
argued, we shall not notice. ‘The conclusion at which we have 
arrived makes that unnecessary. 

The libellants were the owners of the steamer John Jay. 
They sold her to Joseph McMurray for the sum of $6,000; 
$1,000 in cash, and the residue of $5,000 upon a credit, for 
which promissory notes were given, payable to their order, in 
three, six, nine, twelve, fifteen, eighteen, twenty-one, and twenty- 
four months. On the day of sale, McMurray, the purchaser, 
executed in a single deed, containing the whole contraet between 
himself and the libellants, a transfer of the boat to the latter as 
a security for the payment of his notes, with the proviso “ that 
this instrument is intended to operate only as a mortgage to 
secure the full and'just payment of the eight promissory notes 
given in consideration of the purchase-money of said vessel or 
steamboat.” McMurray failed to pay the second note. Upon 
such failure the libel was filed. The libellants set out the con- 
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tract ; allege that it w as to operate as a mortgage to secure the 
payment of McMurray’s notes; state his failure to pay the 
second note; claim, in the fifth article of their libel, that Me- 
Murray’s failure to pay had revested them with the title to the 
boat, and that McMurray’s had become forfeited, from his non- 
compliance with the condition contained in the contract of sale. 
Their prayer is, that they may have a decree for the amount of 
the unpaid purchase-money, with interest and costs, and that 
The John Jay and her equipments may be condemned to pay the 
same. Afterwards, upon their appe: al in the circuit court, they 
moved to amend their libel by inserting the w ords, “ or that the 
steamboat John Jay may be decreed to be their property, and 
the possession be directed to be delivered to them.” 

To this libel George Logan, by way of answer, put in a claim 
of ownership of The John Jay, by a bond fide purchase from 
McMurray; and he further denies the jurisdiction of the court, 
upon the ground that the contract between the libellants and 
McMurray was not maritime, or a case of admiralty and mar- 
itime jurisdiction. It appears that McMurray had received the 
possession of the boat; that she had been enrolled at the 
custom-house in his name; that he first sold one fourth of her 
to Logan, and afterwards, on the 2d December, executed a bill 
of sale for the whole of her to Logan, which was recorded in 
the custom-house ; and that thereupon The John Jay was en- 
rolled and licensed in the name of Logan. 

Upon the hearing of the cause in the district court, the libel 
was dismissed. It was carried, by appeal, to the circuit court, 
and the judgment of the district court having been affirmed, it 
is now here upon appeal from the circuit court. We think that 
the affirmance of the judgment of the district court was right, 
and will here briefly give our reasons for that opinion. 

It has been repeatedly decided in the admiralty and common 
law courts in England, that the former have no jurisdiction in 
questions of property between a mortgagee and the owner. No 
such jurisdiction has ever been exercised in the United States. 
No case can be found in either country where it has been done. 
In the case of The Neptune, 3 Hagg. Admiralty Reports, 182, 
Sir John Nicholl, in giving his judgment, observes: “ Now 
upon questions of mortgage, the court of admiralty has no 
jurisdiction ; whether a mortgage is foreclosed, whether a mort- 
gagee has a right to take possession of a chattel personal, 
Ww he ther he is the legal or only the equitable owner, and whether 
a right of re demption means that a mortgagee is restrained 
from selling in repayment of his debt till after the time specified 
for the redemption is passed, the decision of these questions 
belongs to other courts; they are not within the jurisdiction or 
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province of the courts of admiralty, which never de cides on 
questions of property between the mortgagee and owner.’ 

This is not so, because such a jurisdiction had been denied 

y the jealousy of the courts of the common law. Its founda- 
tion is, that the mere mortgage of a ship, other than that of an 
hypothee ated bottomry, is a’contract without any of the char- 
acteristics or attendants of a maritime loan, and is entered into 
by the parties to it, without reference to navigation or perils of 
the sea. It is a security to make the performance of the mort- 
gagor’s undertaking more certain; and, whilst he continues in 
possession of the ship, disconnecting the mortgagee from all 
agency and interest in the employment and navigetion of her, 
and from all responsibility for contracts made on her account. 
Such a mortgage has nothing in it analogous to those contracts 
which are the subjects of admiralty jurisdiction. In such a 
case, the ship is the object for the accomplishment of the con- 
tract, without any reference to the use of her for such a purpose, 
There cannot be, then, any thing maritime in it. A failure to 
perform such a contract cannot make it maritime. A debt 
secured by the mortgage of a ship does not give the ownership 
of it to the mortgagee. He may use the legal title to make the 
ship available for its payment. A legal title passes conditionally 
to the mortgagee. Where there has been a failure to pay, he 
cannot take the ship manu forti, but he must resort either to a 
court of equity or to statutory remedies for the same purpose 
when they exist, to bar the mortgagor’s right of redemption by 
a foreclosure, which is to operate at such time afterward, when 
there shall be a foreclosure without a sale, as the circumstances 
of the case may make it equitable to allow. Indeed, after a 
final order of foreclosure has been signed and enrolled, and the 
time fixed by it for the payment of the money has passed, the 
decree may be opened to give further time, if there are circum- 
stances to make it equitable to do so, with an ability in the 
mortgagor to make prompt payment. ‘Thornhill v. Manning, 7 
Eng. Rep. 97, 99, 100. 

Courts of admiralty have always taken the same view of a 
mortgage of a ship, and of the remedies for the enforcement of 
them, that courts of chancery have done of such a mortgage 
and of any other morigaged chattel. But, from the organization 
of the former and its ; modes of proceeding, they cannot secure 
to the parties to such a mortgage the remedies and protection 
which they have in a court of chancery. They have, therefore, 
never taken jurisdiction of such a contract to enforce its pay- 
ment, or by a possessory action to try the title, or a right to the 
possession of a ship. It is true that the policy of commerce 
and its exigencies in England have given to its admiralty courts 
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a more ample jurisdiction in respect to mortgages of ships, than 
they had under its former rule, as that has been given in this 
opinion. But this enlarged cognizance of mortgages of ships 
has been given there by statute 3 and 4 Victoria, ch. 65. Until 
that shall be done in the United States, by congress, the rule, in 
this particular, must continue in the admiralty courts of the 
United States, as it has been. "We aflirm the decree of the 
court below. 


Order. 


This cause came onto be heard on the transcript of the record 
from the circuit court of the United States for the southern dis- 
trict of New York, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by this 
court, that the decree of the said circuit court in this cause be 
and the same is hereby affirmed, with costs. 


Epwarp M. West, PLAINTIFF IN ERROR, UV. JosePH CocHRaN.* 


The act of congress, passed on the 3d of March, 1807, (2 Stats. at Large, 441,) ap- 
pointing commissioners to adjudicate land claims against the United States, required 
that where titles to tracts of land, which had not been previously surveyed, were 
confirmed by the board, they should be surveyed under the directions of the sur- 
veyor-general. When a certificate and plat should be filed in the proper office, a 
patent certificate was to issue, which should entitle the claimant to a patent from 
the United States. 

Therefore, where conflicting locations were claimed of two concessions granted by the 
lieutenant-governor of Upper Louisiana, and no survey satisfactory to the public 
officers was made until 1852, when a patent was issued in conformity with a survey 
directed by the secretary of the interior, this patent was conclusive, in a court of 
law, of the location to which the party was entitled. 

He could not, in an action of ejectment, sustain a claim that his patent ought to have 
had a different location, upon the ground that the confirmation by the commission- 
ers conferred a perfect title to different land from that covered by the patent. 


Tuts case was brought up, by writ of error, from the circuit 
court of the United States for the district of Missouri. 

It was an actiMfi of ejectment, brought by West, a citizen of 
the State of Illinois, against Cochran, a citizen of Missouri, for 
all that tract or parcel of land situated in the city and county of 
St. Louis, in said district, and which tract or parcel of land is 
described as follows: Lot number one hundred and three, (103,) 
in block number three hundred and twenty-one, as the said lot 
is laid down and numbered on the map of the said city, and is 
bounded on the east by Second-street, beginning at the south- 


* Mr. Justice Wayne, having been indisposed, did not sit in this cause. 
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west: corner of Chambe rs and Second-street ; thence along the 
west side of Second-street, eighty feet, more or less, from Cham- 
bers-street ; thence westwardly ona line parallel with Chambers- 
street, one hundred and fifty feet to an alley; thence north- 
wardly eighty feet to Chambers-street ; thence eastwardly along 
the south side of Chambers-street one hundred and fifty feet, to 
the place of beginning. 

West claimed under the reservation made by Brazeau in his 
deed to Labeaume, and under the confirmation of Brazeau’s 
title by the board of commissioners on the 22d of September, 
1810. 

Cochran claimed under a similar confirmation of the same 
date to La Beaume. The patent for Brazeau’s claim did not 
include the land in dispute, whilst the patent for Labeaume’s 
claim did include it ; and the question was, whether West, claim- 
ing under Brazeau’s title, could show that the patent had been 
erroneously located, and could claim under the confirmation. 

The circuit court decided against West, and he brought the 
case up to this court by a writ of error. The case is particularly 
stated in the opinion of the court. 


It was argued by Mr. Blair and Mr. Ewing, for the plaintiff 
in error, and by Mr. Hill and Mr. aera (attorney-general, ) 
for the defendant in error. 


The following notice of the point upon which the decision of 
the court turned, is taken from the brief of Mr. Ewing, one 
of the counsel for the plaintiff in error: — 

The court, on the trial of this cause below, instructed the jury 
that these surveys and patents were conclusive as to both the 
parties ; that neither of them was at liberty to reject and set up 
a claim against them, or otherwise than under them. To this 
the plaintiff excepted. 

We claim that the court erred in this instruction, and on this 
arises the first and most important question in the case. 

Brazeau claims under a confirmation by the United States 
commissioners, pursuant to the act of March 3, 1807. Now, if 
that confirmation passes the legal title, or if creates an equity 
or inchoate legal title to the land confirmed, the instruction of 
the court was wrong, and the judgment must be reversed; and 
we contend — 

1. That the confirmation passes the absolute legal title ; and 
though a patent may issue, it is merely evidence of a title already 
complete under the law. '2 Stats. at Large, 441, § 4. 

The operative words of the statute are: “ Which decision of 
ihe commissioners, when in favor of the claimant, shall be final 
against the United States, any act of congress to the contrary 
notwithstanding.” 
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Here the claimant had an imperfect title. The United States 
confirms it by her commissioners, and declares that this award 
of confirmation shall be final against her. 

It seems to have been the intent, that the confirmation by the 
commissioners in this case should stand in the place of a con- 
firmation by congress, under the act of 1805, ch. 26, (2 Stats. at 
Large, 324.) 

The act of 1805 provides, (section 5,) that such “decisions. 
shall be laid before congress in the manner hereinafter directed, 
and be subject to their determination thereon.” 

The act of 1807 does not submit the case to the action of 
congress, but declares that the decision of the commissioners, 
when in favor of the claimant, “ shall be final against the United 
States.” 

The confirmation is complete, in the one case, with the action 
of congress on each particular claim; in the other, by the action 
of the commissioners without the action of congress. In both 
cases a patent is to issue; but in one of these cases the legal 
title passes without the patent. Doe v. Eslava, 9 How. 446, 447; 
Stoddard v. Chambers, 2 Ib. 307. 

Why does it not pass in the other? The confirmation is 
complete, the act of the commissioners final. Why does not the 
legal title pass ? 

There can be no reason of policy or convenience against it, 
which does not apply equally to confirmations by congress ; 
there is no technical difficulty, for the United States can as well 
pass titles by the act of commissioners as by the act of the Presi- 
dent; by an entry in the books of commissioners, returned to and 
recorded in the general land-office, as by a patent so recorded. 

The reasons of policy are, indeed, against a distinction be- 
tween the two classes of cases, that the legal title should pass 
at once to the individual in the one case, and remain in the 
United States in the other. 

It is exceedingly inconvenient in practice to treat titles derived 
from the sovereign as equities. There is no ordinary process by 
which a perfect title can be compelled, and the claimant is made 
a suitor to a ministerial or executive officer, and in cases of con- 
test such officer may greatly influence, if he cannot control, the 
judicial determination of the rights of parties litigant. 

It is entirely within the competence of congress to pass title 
by other modes than by patent, and by other officers than those 
of the general land-office. In this case, confusion is guarded 
against by the required report of the commissioners. On that, 
the general land-office must issue a patent, if required, precisely 
as they must in cases confirmed by direct act of congress, and 
for the same purpose. No more discretion is left it in the one 
case than in the other. 
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‘The re is a dictum in Burgess v. Gray, 16 How. 63, opposed 
to our view on this point, which we respectfully ask the court to 
reconsider. ‘The point to which the dictum applies, does not 
necessarily arise in the case. But if we are wrong as to the 
effect of the confirmation, and if the actual legal title have not 
passed to us, we may, under the statutes of Missouri, adopted 
in practice by the circuit court, maintain our action of ejectment 
under the confirmation. 

We sue at law, instead of suing in equity, and have the same 
relief in the one forum as in the other; and this suit was brought 
when neither party had a patent; and even if Labeaume had 
obtained a patent, we suppose a patent issued to him of our 
lands, to which he had no color of right, would be void 
against us. 

Now, whether our title be perfect or inchoate, such as it is, it 
is “ final” against the United States. It is conclusive and abso- 
lute,— subject to no conditions or contingencies. ‘The land 
confirmed to Brazeau belongs to him; the United States could 
not take it from him, nor transfer it, in title, to another. The 
only question is as to locality. That may be agreed upon be- 
tween the officers of the government and the claimant, and the 
agreement attested by the issuing and acceptance of a patent. 
But in case of controversy, the question, as to existing title, is 
not for the executive department, but for the courts. ‘This was 
practically denied by the instructions. The court charged the 
jury that the surveys and patents made by order of the secretary 
were conclusive, as well in the case in which the patent was 
refused as that in which it was accepted. 


Mr. B. A. Hill made the following points upon the proposi- 
tions considered by the court : — 

1. The act of the 3d of March 1807, under which Brazeau’s 
representative claims title, through a confirmation by the first 
board of commissioners, did not proprio vigore, vest the title in 
Brazeau ; it was subject to the action of congress, and to the 
condition of survey. Section 5 of the act of March 2, 1805, § 3, 
of the act of February 28, 1806, and §§ 6 and 8 of the said act 
of 1807, require reports of the board of commissioners, to the 
secretary of the treasury, and he was required to report the 
same to congress. ‘These reports were to contain a description 
of each tract confirmed. § 6 of 1807. Congress never confirm- 
ed the reports made by the said board; for the reason that no 
description of the land confirmed was contained in the reports. 
See State Papers, Public Lands, vol. 2, p. 560. The reports 
were therefore to be perfected into grants of the fee, in accord- 
ance with other provisions of the act of 1807; there being no 
words of present grant in the said act. 
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2. By section 6 of walls act of 1807, the title wank pass s by a 
survey made by the United States and a patent; and section 7 
authorized a patent to issue upon a recorded Spanish survey. 
These are the only means by which a title could pass under 
said act of 1807. ‘The fee remained in the United States until 
the performance of the said conditions; and congress so con- 
strued the said acts of 1805, 1806, and 1807, by expressly ex- 
cepting the confirmation by the first board of commissioners 
from the operation of the act of 13th of June, 1812, which passed 
an absolute title by words of present grant, to certain claims 
possessed in Spanish times. 

3. Brazeau’s confirmation never having been confirmed by 
congress, and his tract never having been surveyed by the Span- 
ish government, was subject to the condition of survey by the 
United States; which was the necessary foundation for a pat- 
ent; and until that survey was made and the patent issued, the 
title did not pass. This is the form of the grant. It was a 
grant to be located by the United States, and no land was grant- 
ed to him until the location. The surve y by the United States 
was, therefore, a necessary part of the gr unt. It was so under the 
Spanishlaw. The orders of O’ Reilly and Morales, in force when 
Brazeau’s Spanish grant was made, required a Spanish survey 
by the proper officer, as the condition upon which the grant was 
to be made. ‘The analogy between the Spanish law and the act 
of 1807 is complete. The one provides for an approved survey 
to be annexed to and to form a part of the grant; the other for 
a patent certificate to be issued upon an approved survey, as the 
foundation for a patent. 

4. The United States acted in the capacity of a sovereign in 
the granting of lands claimed before the board under the said 
act of 1807. The claimants had no standing in court. They 
were required to procure a grant from the United States to per- 
fect the title. The only right or title that plaintiff can claim, 
must be derived under the act of 1807. If it operate as a grant, 
it can only so operate in pursuance of the conditions annexed 
to it. 

The said act is peremptory. It provides that a survey shall 
be made by the United States, if a Spanish one is not already 
made and recorded; that a plat thereof shall be made; thata 
patent certificate shall issue thereon, and a patent. The title 
was to pass in accordance with these forms. This construction 
is in accordance with the manifest intent of the statute. The 
United States had purchased a vast territory, portions of which, 
along the rivers#and in the mineral regions, were covered by pri- 
vate claims and settlement rights, not perfected into grants un- 
der the Spanish government. The treaty with France, by which 
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it was acquired, imposed the obligation upon us to protect the 
inhabitants of the territory in the enjoyment of their property. 
To do this it was necessary to ascertain the extent of that prop- 
erty. Where Spanish surveys were not made, official surveys 
by the United States were the means necessary to accomplish 
that object. ‘The United States was in debt, and this newly- 
acquired domain was held in trust for the people, and the lands 
were to be used for sale and settlement. The public lands could 
not be subdivided and sold until the private claims were settled 
and located. ‘The lawful power was vested in the United States 
to accomplish these objects, and the act of 1807 was designed 
todo so. ‘The spirit and intent of the law is to separate the 
private claims from the public domain; but this has not been 
accomplished unless the United States reserved the power to 
survey the unsurveyed confirmations made by the old board, and 
fix their locality. It is for these reasons that this court has held 
that a confirmation by said board did not vest the legal title. 
Burgess v. Gray, 16 How. 63; 7 Pet. 85,93; 2 How. 374; 
16 Ib. 500,1; 4 Pet. 342; 10 How. 373. If the legal title 
vested by the inherent force of the act, as it did under the 
act of 13th June, 1812, it could not be devested by a survey; 
but there was no title vested by the act of 1807 until a patent 
issued upon an approved survey. The United States survey 
for Brazeau is therefore conclusive, and the plaintiff cannot claim 
title to any land not embraced within it, and the land in contro- 
versy not being included within the survey of his confirmation, 
he cannot recover. 


Mr. Justice CA'TRON delivered the opinion of the court. 

To understand the application of the instruction given to the 
jury which controlled the verdict in this case, a minute state- 
ment of the facts is necessary. 

On the Ist June, 1794, Joseph Brazeau, by petition, request- 
ed the Lt. Governor of Upper Louisiana to grant to him a tract 
of land near to the then village of St. Louis, “situated beyond 
the foot of the mound called the Grange de Terre, four arpens 
in width, which are to extend from the steep bank or beach of 
the Mississippi in the W. } 8. W. by about twenty arpens in 
depth, that shall begin at the foot of the hill where stands the 
Grange de Terre, ascending in a N. N. W. course to the vicini- 
ty of the Stony Creek, so that the said tract hereby asked for be 
bounded on the east by the bank of the Mississippi, on the other 
side in part by the king’s domain, and in part by land reunited 
to the said domain.” 

The grant was made by the governor in the following terms: 
“We do certify to have put Joseph Brazeau in possession of 
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the parcel of land designated in his petition, of four arpens by 
twenty deep, which shall extend in a N. N. W. course from the 
foot of the hill where stands the Grange de Terre, ascending to 
the vicinity of the Stony Creek, bounded on one side by the 
bank of the Mississippi, and on the opposite side by lands not 
conceded or reunited to his Majesty’s domain, and at the two 
ends bounded on the N. N. W. by the vicinity of the Rocky 
Creek, and at the other, in the 8. S. E., shall be bounded by the 
land granted to the free mulattress Esther.’ This concession 
was made June 10, 1794. 

On the 25th of the same month, the governor amended his 
former concession, in which he declares that the four arpens 
front by twenty deep, “ shall begin beyond the mound called La 
Grange de Terre, extending N. N. W. to the vicinity of the 
Rocky Branch, bounded on one side by the banks of the Missis- 
sippi River, and on the opposite side by lands reunited to the 
king’s domain, through which lands passes this present conces- 
sion, of which one end is to be bounded by the concession of 
the free mulattress Esther.” 

The application of Esther above referred to, was made Octo- 
ber 2, 1793. She petitioned for a piece of land lying on the 
borders of the Mississippi; the northern portion of the conces- 
sion to be situate between the small mound called the Grange 
de ‘Terre and the beach of the Mississippi, having at its two ex- 
tremities four arpens front, that shall bear about from E. N. E. 
to W. 8. W., by twenty arpens in extent or depth, that shall 
run from about N. N. W. to 8. 8. E. 

On the 3d October, 1793, the governor granted the land to 
Esther, in the terms of her petition, with this addition: That 
the land should descend the river, and be limited on three 
sides by the king’s domain, and on the other side by the bank 
of the Mississippi, as shown by the plat on the back of the con- 
cession. This plat was a rude sketch, affording no material aid 
in locating the land. 

On the 5th of October, 1793, the governor certifies that he 
had in person put Esther in possession of the land granted, the 
locality of which he again describes, in the terms as above set 
forth, except that he declares that the eastern boundary on the 
river shall be limited by the edge of the beach. 

Esther’s concession was not surveyed by the Spanish author- 
ities. 

On the 9th of May, 1798, Joseph Brazeau sold to Louis La- 
beaume part of the land granted to Brazeau in June, 1794, 
reserving for himself four arpens to be taken at the foot of the 
mound on the south part of the concession; Brazeau selling 
Only sixteen arpens in depth to Labeaume, who accepted the 
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sale with this reservation. In 1799, Labeaume applied to the 
governor to enlarge his tract acquired from Brazeau. “ He asks 
that you will be pleased to grant him 360 arpens of land, in- 
cluding the land which he the petitioner bought of M. Brazeau ; 
that is, tw enty arpens in depth from the Mississippi in ascending 
the Rocky Branch, West ; 8S. by sixteen arpens in front along the 
Mississippi, to be taken from the descending road into the 
creek; which is the same front of the petitioner’s land, the 
angle (triangle) formed by the perpendicular from the road to 
the river by the creek, and by the river shall complete, or about, 
the tract asked for.” 

In February, 1799, the governor granted the land to Labeaume, 
with the boundaries asked for, and ordered that Soulard, the 
surveyor, should put Labeaume into possession, and execute a 
survey to serve the interested party, to obtain a complete title 
from the governor-general, which was wished for by the peti- 
tioner. 

On the 20th March, 1799, Soulard proceeded to survey the 
land granted to Labeaume, from which the larger quantity of 
374 arpens was found to be within the boundaries described in 
Labeaume’s petition. The survey was regularly certified, April 
10, 1799, and accompanied by a figurative plat. 

The line marks of this survey have been retraced in the survey 
recently made by the United States, and the patent to La- 
beaume or his legal representatives, of the 25th of March, 1852, 
is founded on it. But it is insisted that the survey includes the 
sixteen arpens reserved by Brazeau in his deed of May, 1798, 
to Labeaume ; and on the existence of this fact the title of the 
plaintiff in the present controversy depends, as the land 
demanded lies within the bounds of the patent. Labeaume 
filed his title papers with the recorder of land titles, to be regis- 
tered in February, 1806; and in his notice of claim, the 
tract partly in dispute is thus described: “ Louis Labeaume, 
374 arpens of land, conceded in part to Joseph Brazeau, the 20th 
June, 1794, and the other part to Louis Labeaume, the 15th 
February, 1779, settled and cultivated since both these dates.” 

On the 3d of September, 1806, the board of commissioners 
appointed to adjudicate claims to lands under the act of 1805, 
passed on Labeaume’s claim. The clerk of the board gives a 
description of it in these terms: “ Louis Labeaume claiming 
374 arpens of land situate on the Mississippi, a distance of about 
two miles from the town of St. Louis, produces a concession 
(duly registered) from Zenon Trudeau, for four by twenty ar- 
pens, dated the 20th June, 1798, (25th June, 1794,) granted to 
one Joseph Brazeau, and another concession from said Zenon 
Trudeau to claimant, for the said 374 arpens, including the said 
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four by twenty arpens, dated the 15th February, 1799; a survey 
of the same taken the 2d March, and certified the 10th April, 

799, together with a certificate by Zenon Trudeau of the sale 
of the said four by twenty arpens by said Joseph Brazeau, 
reserving to himself four arpens in superficies; said certificate 
dated the 12th May, 1798.” 

This entry is so confused as to be unmeaning without refer- 
ence to the title papers of record. The board at that time 
rejected the claim because the concession had not been duly 
registered. 

On the 22d September, 1810, the board confirmed the claim 
in the following terms: “ Louis Labéaume claims three hun- 
dred and seventy-four arpens of land. See book No, 1, page 
517. The board confirm to Louis Labeaume three hundred 
and fifty-six arpens, and four arpens to Joseph Brazeau, and order 
that the same be surveyed agreeably to a concession from Zenon 
Trudeau to Louis Labeaume, and, as respects the four arpens, 
agreeably to a reserve made in a sale from Joseph Brazeau 
to said Louis Labeaume, recorded in book C., page 359, in 
the recorder’s office.” 

On the 14th of June, 1811, the board ordered both tracts to 
be surveyed at the expense of the United States, and to this 
end gave the following certificates to the parties respectively :— 


“ Commissioners’ Certificate, No. 982, June 14, 1811. 


“ We, the undersigned commissioners for adjusting the titles 
to lands in the territory of Louisiana, have decided that Louis 
Labeaume, original claimant, is entitled to a patent under the 
provisions of the fourth section of an act of congress of the 
United States, entitled ‘ An act respecting claims to lands in 
the territories of Orleans and Louisiana,’ passed the third day 
of March, one thousand eight hundred and seven, for three 
hundred and fifty-six arpens of land, situate in the district of 
St. Louis, on the Mississippi, and order that the same be sur- 
veyed agreeably to a concession from Zenon Trudeau to Louis 
Labeaume, recorded in book C., page three hundred and thirty- 
nine of the recorder’s office, by virtue of a concession or order 
of survey from Zenon Trudeau, lieutenant-governor.” Signed 
by the commissioners. 


* Commissioners’ Certificate, No. 983, June 14, 1811. 


“ We, the undersigned commissioners for ascertaining and 
adjusting the titles and claims to lands in the territory of Louis- 
jana, have decided that Joseph Brazeau, original claimant, is 
entitled to a patent under the provisions of the 4th section of an 
act of the congress of the United States, entitled ‘An act 
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respecting claims to land in the territories of Orleans and Lou- 
isiana,’ passed the third day of March, one thousand eight 
hundred and seven, for four arpens of land situate in the district 
of St. Louis, on the Mississippi, and order that the same be 
surveyed agreeably to a reserve made ina sale from Joseph 
Brazeau to Louis Labeaume, recorded in book C., page three 
hundred and thirty-nine of the recorder’s office.” 

“ By virtue of a concession, or order of survey, from Zenon 
Trudeau, lieutenant-governor.”’ Signed by the commissioners. 

Owing partly to a contest between the parties in this cause, 
beforé the department of public lands, the surveys were not 
executed and finally settled so that patents could be issued 
thereon, till the 26th of February, 1852; and the patents for 
both tracts were issued on the 26th of March following: that 
to Labeaume, or his legal representatives, embracing the land 
in Soulard’s survey; and the survey and patent made for 
Joseph Brazeau, or his legal representatives, are located on 
the southern boundary of Labeaume’s tract. This suit had 
been brought in the circuit court before the surveys were ap- 
proved, or a patent issued to either party. 

The representatives of Brazeau have refused to receive the 
patent issued to them, and protest against the binding force of 
the survey; insisting that the confirmation by the commission- 
ers conferred a perfect title for different land from that covered 
by the patent. On this state of facts, the circuit court in- 
structed the jury as follows :— 

“We have been engaged in this cause for the last fifteen 
days, endeavoring to ascertain the fact whether the tract of 
land confirmed to Louis Labeaume, according to Soulard’s 
survey of 1799, embraces the sixteen arpens confirmed to 
Joseph Brazeau. Brazeau got a concession for twenty arpens 
in front on the Mississippi by four arpens back, and sold the 
northern sixteen arpens front to Labeaume, reserving four by 
four, or sixteen arpens, at the southern end of the tract granted 
by the concession. In 1799, Labeaume got his tract enlarged 
by an additional concession, including the sixteen arpens front 
purchased from Brazeau. This latter concession was surveyed 
by Soulard, the proper Spanish surveyor, in 1799, and the 
survey was recorded. 

“ In 1810, the board of commissioners confirmed the grant to 
Labeaume, according to Soulard’s survey. This being the 
effect of the confirmation; at the same time that the board 
confirmed Labeaume’s claim, including the sixteen arpens front, 
the claim of Brazeau was also confirmed, and a survey in each 
case was ordered by the board. 

“ Recently, the surveys of these tracts were made according to 
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the precise instructions as to their boundaries, coming from the 
general land-oflice at Washington, and pursuant to the order 
of the secretary of the interior; and on these surveys patents 
have issued, one to the legal representatives of Labeaume, and 
the other to the legal representatives of Brazeau; which tracts ad- 
join each other, on the southern boundary of Labeaume’s tract, 
as described in the patent; and one question is, whether the plain- 
tiff to this suit can claim land elsewhere than that described in his 
patent; in other words, whether he can abandon the land sur- 
veyed for him, and granted by patent, and go further north and 
recover land there which never had been surveyed in conformity 
to the concession. We are of opinion that the United States 
reserved the power to locate, by survey, the land confirmed to 
Brazeau, and by such survey to separate it from the public 
lands, and from the lands claimed by others, and to issue a 
patent therefor, as was done in this instapce; that this reserved 
power was vested in the executive department, whose acts in 
this instancé bound Brazeau, and those claiming under him; 
nor can they extend their claim and recover land beyond the 
boundaries described in the patent to Brazeau or his legal 
representatives. ‘The jury are further informed, that all in- 
structions heretofore given inconsistent with the foregoing are 
withdrawn from their consideration ; this instruction having been 
given at the request of the jury, because they could not agree 
according to the instructions heretofore given them by the court.” 

To the giving of which instruction to the jury, the plaintiff, 
by his counsel, at the time duly excepted. A verdict was of 
course returned for the defqndant. 

To comprehend the scope of the foregoing instruction to the 
jury, we must consider the condition of claims to land derived 
from France and Spain, before the United States acquired 
Louisiana; with but few exceptions they were possessed and 
cultivated in the upper province, at the date of the treaty, by 
virtue of concessions from lieutenant-governors and command- 
ants of posts, in which no definite boundaries were prescribed 
by the concessions themselves, but the surveyor-general of the 
province was instructed to measure the land, and mark out the 
boundaries, and to put the interested party into possession. As 
a general rule, a survey was required before possession was 
given. Often, however, and probably in most instances, no 
survey had in fact been made when the United States acquired 
the country, in 1803; and of this unsurveyed class was the con- 
cession to’ Joseph Brazeau. As these unlocated claims were 
usually surrounded in part by public lands, and in other part by 
the vague and unlocated claims of others, it became ‘necessary 
that definite boundaries should be established by legal surveys, 
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so that the limits of the. public domain might be known, and 
private adjoining owners be exempt from disturbance and 
litigation. 

It has often been held by this court that the judicial tribu- 
nals, in the ordinary administration of justice, had no jurisdic- 
tion or power to deal with these incipient claims, either as to 
fixing boundaries by survey, or for any other purpose ; but that 
claimants were compelled to rely upon congress, on which 
power was conferred by the constitution to “dispose of, and 
make all needful rules and regulations respecting the territory 
and property of the United States. Among these needful 
regulations was that of providing that these unlocated claims 
should be surveyed by lawful authority; a consideration that 
has occupied a prominent place in the legislation of congress 
from an early day. 

The act of March 3, 1807, §4, was the first that gave a 
board of commissioners power to adjudicate claims against the 
United States, and conclude the government as to the question 
of right in the claimant. The judgments of the board on all 
claims for less than a league square were to a large degree ju- 
dicial, but as their powers ard duties depended on the acts of 
1805, 1806, and more especially on that of 1807, when they con- 
firmed Brazeau’s claim, we must ascertain from these laws 
whether more was to be done to conclude the United States as 
to any definite and distinct tract of land. 

By the 6th section of the act of 1807, the commissioners 
were bound to transmit to the secretary of the treasury, and to 
the surveyor-general of the district where the land lay, transcripts 
of their final decisions, made in favor of each claimant, and 
were required to deliver to him a certificate stating the circum- 
stances of the case, and that he was entitled to a patent for the 
tract therein designated ; which certificate was to be filed with 
the recorder, if the land lay in the district of Louisiana, and 
with the register of the land-office, when the land lay in the 
Orleans territory. 

In all cases where tracts of land were granted by the board, 
which had not been previously surveyed, the 7th section of the 
act of 1807 declared that they should be surveyed under the 
directions of the surveyor-general ; and that he should transmit 
general and particular plats of the tracts thus surveyed, to the 
proper register or recorder, and also transmit copies to the sec- 
retary of the treasury. The certificate and plat being filed with 
the register or recorder, he was thereupon required to issue a 
patent certificate in favor of the claimant, which, being trans- 
mitted to the secretary of the treasury, entitled the party to a 
patent in like manner as patents were issued on lands sold by 
the United States. 
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By the act of April 29, 1816, a surveyor-general was ap- 
pointed for the territories of Illinois and Missouri, with general 
powers to survey the public lands into sections; and also to 
survey all lands confirmed by acts of congress, and to perform 
the duties imposed on his predecessor, the principal deputy for 
Missouri territory, whose duty it was to survey the claims con- 
firmed by commissioners, in all cases where they had not been 
previously surveyed according to law. 

The commissioners having given Brazeau a certificate that 
he was entitled to a patent, according to his confirmation, pur- 
suant thereto, several surveys were made by deputy surveyors, 
under instructions from the surveyor-general, but they were 
rejected as improper and unlawful, either by him, or at the 
general land-oflice. Finally, in March, 1852, as above stated, 
the claim was surveyed according to the instructions of the 
secretary of the interior, and a patent issued conforming to this 
survey. 

The circuit court charged the jury, in substance, that in this 
case of confirmation by the board sitting at St. Louis, in 1810, 
the claim being unlocated and vague, power was reserved to 
the United States to locate the tract by survey. 

It was competent for congress to take up these titles or 
rights, and act on them either by legislating directly that each 
claimant should be confirmed, and have a perfect title to his 
actual possession lawfully acquired under France or Spain, 
vithout ascertaining, in the act of confirmation, or by any 
special means provided therein, the bounds of claims confirmed. 
But it was also competent for congress to provide, that before a 
title should be given to any possessor, the exact limits of his 
possession, and the title which the United States was to give, 
should be defined, and that this should be done by such agen- 
cies, and in such manner as might be fixed by congress. ‘This 
is in entire accordance with the provisions of the treaty, which 
guarantees to the inhabitants the rights of property secured to 
them; but it was not intended to provide for the particular 
modes and instrumentalities by which such rights should be 
ascertained and enforced—these being left to the nation to 
whose powers they were confided; so that the question is, what 
has congress deemed expedient? Now the policy which is so 
obvious, and which has been acted on by the United States 
ever since they began to exercise power over the public lands, 
namely, to give defined limits to grants, may well be supposed 
to have actuated congress in 1807. The provisions of that act 
clearly show, that although congress intended that the commis- 
sioners should adjudge the existence of good titles to lands held 
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under French and Spanish possessors, yet they did not intend 
that a final legal title, as against the United States, should be 
made to vague grants, until their bounds had been ascertained 
by the means there designated, and the particular tract defined 
by survey. 

Congress might have said, as was done in case of the St. 
Louis town lots and out-lots, by the act of 1812, that each man 
should own what he had lawfully possessed under the former 
government; and if congress had done so, then the question 
would have been, in this instance, a matter of fact, to be tried 
by a jury, as to what the plaintiff did formerly possess, and 
consequently own. But congress having said, by the act of 
1807, that he shall be confirmed in what shall be designated by 
a survey made under the authority of the United States, 
according to the direction of the board of commissioners, and 
such direction to survey being a condition which the judgment 
of confirmation carried along with it, until the survey was 
made, the plaintiff’s title attached to no land, nor could a court 
of justice ascertain its boundaries, as this power was reserved 
to the executive department of the federal government; it fol- 
lows that the legal representative of Brazeau, who brings suit, 
had no title at the time it was brought that would support an 
action of ejectment. 

It is ordered that the judgment of the circuit court be affirmed. 


Mr. Justice McLEAN. In this case I do not dissent, as it 
is the understanding of the judges that the equity of the case 
remains open for investigation. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Missouri, and was argued by counsel. On consider- 
ation whereof it is now here ordered and adjudged by this 
court that the judgment of the said circuit court in this cause 
be and the same is hereby affirmed, with costs. 
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James Apams, Executor or THomas Law, DECEASED, AND 
Henry May, ApministTraTor oF Epmunp anpD Tuomas Law, 
Appetiants, v. JosepH E. Law, By HIS NEXT FRIEND, 
Mary Rosinson.* 


Where marriage articles, executed as an antenuptial settlement, recited the intention 
of the parties to provide a jointure for the wife, in lieu of dower, and then property 
was conveyed to a trustee, for the use of the husband for life, then for the use of 
the wife for life; and in case of the death of the wife during the lifetime of the 
husband, leaving issue of the said marriage, one or more children then living, 
then from, and immediately after the decease of the husband, upon trust for the 
child or children of the sgid intended marriage, this does not include grand- 
children. 

The wife having died before the husband, leaving no child alive, but only 
children, these did not take. 

The cases examined. A motion to amend the decree and mandate of this court, so 
as to exclude the grandchildren from the distribution of the fund, as legatees, 
upon the ground that they had elected to renounce their interest under the will of 
their grandfather, and claim under the marriage settlement, overruled. 


grand- 


THis was an appeal from the circuit court of the United 
States for the District of Columbia, holden in and for the 
county of Washington. 

The opinion of the court states the marriage articles between 
Thomas Law and Elizabeth Park Custis, and the further his- 
tory of the matter, up to the death of Thomas Law, in 1834. 

In 1832, Thomas Law executed a will, in which he be- 
queathed $5,000 each to Thomas Law and Edmund Law, 
the sons of the late John Law, Esq., of Washington. These 
parties were represented by Henry May, their administrator, 
and one of the appellants. James. Adams was the executor 
of the will. 

He also bequeathed to a lad named Joseph Edmund Law, 
the son of Mary Robinson, the sum of $1,000. This was 
the complainant below, and appellee in this court. 

In 1838, the above-named Joseph E. Law filed his bill in 
the circuit court, by his next friend, Mary Robinson, against 
Adams, the executor, praying that he might be ordered to 
invest the sum of $1,000, and pay the interest thereof to 
the complainant; and by an amended bill, prayed that Ed- 
mund and Thomas Law, Edmund Rogers, Eliza Rogers, and 
Eleanor Rogers, and the other heirs of Eliza P. Custis, together 
with sundry other persons, might be made parties. 

In order to understand the position of the respective parties, 
it is proper to mention that the only child of the marriage 
between Thomas Law and Eliza P. Custis, was a daughter 


* Mr. Chief Justice Taney having been formerly consulted as counsel, did nor sit 
on the trial of this cause. 
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named Eliza, who intermarried with Lloyd N. Rogers. Eliza 
Rogers died in the lifetime of her mother. At the time of 
these proceedings, Edmund Rogers and Eleanor Rogers were 
the only surviving children of Lloyd N. Rogers and Eliza, his 
wife. 

On the 29th of December, 1832, during the lifetime of 
Thomas Law, Lloyd N. Rogers obtained from the orphans’ 
court of Washington county, D. C., letters of administration 
upon the personal estate of Mrs. Elizabeth P. C. Law; and, as 
administrator, claimed the arrearages of the annuity of $1,500, 
payable to Mrs. Law, with interest thereon, from the periods 
respectively, when the said annuity became payable and was 
in arrears. 

This claim arose in this way. On the 9th of August, 1804, 
Thomas and Eliza Law, being desirous of separating, owing to 
domestic differences, Law executed to George Calvert and 
Thomas Peters a deed of certain real estate, to secure, by way 
of mortgage, to his said wife, Eliza P. Law, an annuity during 
her life of $1,500, for her own separate use and benefit, the said 
real estate, at her death, to be reconveyed to Thomas Law and 
his heirs, clear of all incumbrances imposed by Calvert and 
Peters. 

It should have been mentioned that, by a codicil to his will, 
Thomas Law bequeathed to his grandchildren, Edmund, 
Eliza, and. Eleanor Rogers, five thousand dollars, with a pro- 
vision, that it should be null and of no effect, if they should set 
up a claim under the marriage settlement. 

All the parties being before the circuit court, an interlocutory 
decree was passed referring. the case to the auditor, and James 
Adams was appointed trustee to sell the property, &c., &c. 

The auditor made six reports, running from October, 1848, 
to September, 1852, on which day the last was filed. Excep- 
tions were filed by Henry May, administrator of Thomas and 
Edmund Law, and also by Adams, the executor of the will. 
It is not material to state any other exceptions than those upon 
which the case came up to this court. These related to the 
two following claims : — 

1. The claim of Lloyd N. Rogers, as administrator of Eliza 
P. Custis, the wife of the testator, amounting, in fact, to 
$29,249.33. 

2. A claim of Edmund and Eleanor Rogers, grandchildren 
of Thomas Law and his wife Eliza P., $66,154.84. 

If these claims should be admitted, the estate would be ex- 
hausted, and there would be nothing for the legatees. 

In December, 1852, the circuit court passed a final decree, 
overruling the exceptions, and establishing, amongst other things, 
the two following orders : — 
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1. That the defendants, Edmund Law and Eleanor A. Rogers, 
as grandchildren of Mr. Law and children of Mrs. Rogers, take 
under the words of the deeds of 1796, 1800, and 1802. 

6. That the administrator of Mrs. Law is entitled to the 
arrears of the annuity of $1,500, from the 9th of August, 1804, 
to the death of Mrs. Law, with interest. 

From this decree, May and Adams appealed to this court. 


It was argued by Mr. Brent and Mr. May, for the appellants, 
and by Mr.Carlisle and Mr. Coxe, for the appellees. 


The reader will find references to the authorities in the opin- 
ion of the court. 


Mr. Justice GRIER delivered the opinion of the court. 

James Adams, the appellant, whose account, as executor of 
Thomas Law, deceased, was the subject-matter of the decree 
below, excepts to it for the allowance of the two following 
items : — 

1. The claim of Lloyd N. Rogers, as administrator of Eliza 
P. Custis, the wife of the testator, amounting to the sum of 
$29,249.33. 

2. A claim of Edmund and Eleanor Rogers, grandchildren 
of Thomas Law and Eliza, amounting to $66,154.84. 

1. As the court is equally divided as to the legality of the 
first item, the decree must stand affirmed as to that amount, 
without further remark. 

2. The claim of the grandchildren will require more extended 
notice. 

This claim is founded on certain marriage articles, executed 
between Thomas Law, of the first part, Elizabeth Park Custis, 
of the second part, and James Barry, of the third part, on the 
19th day of March, 1796. They recite that a marriage is 
intended between said Thomas and Elizabeth, and that “it is 
the wish and design of the parties that a jointure should be 
made to the said Elizabeth, in lieu and bar of all claim on the 
estate” of said Thomas, &c., &c. In consideration of the mar- 
riage portion-money, Xc., the said Law conveys to James Barry 
certain real estate “to the said James Barry, his heirs, and 
assigns, forever, upon the trusts and to and for the uses, intents, 
and purposes following, that is to say: for the use of the said 
Thomas Law, his heirs, and assigns, until the solemnization of 
the said intended marriage, and afterwards to permit and suffer 
him, the said Thomas Law, to receive all the issues and profits 
of the said lands and premises, during the term of his natural 
life, for his own use ; and immediately after the decease of the 
said Thomas Law, in case the said Elizabeth Park Custis shall 
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survive him, her intended husband, that she, the said Elizabeth 
Park Custis, shall have, accept, and receive the issues and prof- 
its of the said lands and premises, for and during the term of 
her natural life, to and for her own use and benefit; but in case 
the said Elizabeth shall depart this life in the lifetime of the 
said Thomas Law, leaving issue of the said marriage one or 
more children then living, then, from and immediately after the 
decease of the said Thomas Law, upon trust for the child or 
children of the said intended marriage, to be equally divided 
between them, if more than one; to have and to hold the same 
lands and premises, as tenants in common in fee-simple, share 
and share alike; and if only one child, then to such child, his 
or her heirs and assigns forever; but in case there shall be no 
issue of said marriage, then, upon the death of the said Thomas 
Law and Elizabeth Park Custis, and the survivor or survivors 
of them, to revert back to the said Thomas Law, his heirs, or 
assigns, or subject to be disposed of by him by last will and 
testament, or other deed, as he may judge proper.” 

The marriage between the parties was solemnized in the 
same year. Afterwards, (in 1800,) Mr. and Mrs. Law joined 
in another deed, substituting Thomas Peters as trustee instead 
of Barry, and other property in place of that conveyed to Barry, 
but subject to the conditions and limitations of the marriage 
articles. And again, in 1802, another change was made in the 
property, subject to the same limitations. The daughter and 
only child of this marriage intermarried with Lloyd N. Rogers, 
and died before her mother, leaving children, the claimants, 
Edmund and Eleanor Rogers. Mrs. Law died in 1852, and the 
testator in 1834. 

The only question for our decision is, whether the grand- 
children, Edmund and Eleanor Rogers, took any thing by the 
deed of settlement? 

It is clear, from the face of this deed, that it is an executed 
marriage settlement, and that it must be expounded on legal 
principles applicable to other deeds. Limitations, either of 
legal or equitable estates, receive the same construction in’a 
court of equity as in courts of law. “In executed trusts, 
whether by deed or will, the rule of law must prevail, and the 
apparent intention must give way to those fundamental rules, 
which for ages have served as landmarks in the disposition of 
property.” 2 Spence’s Equity, 131. 

The trustee in this deed had no duty to perform ; and as the 
estate is not limited to his own use, the trusts are but uses, and 
are executed as such by the statute. The object and purpose 
declared by the parties are, to secure a jointure to the intended 
wife in lieu and bar of dower, and to release the marital rights 
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of the husband over the separate estate of the wife, in posses- 
sion and expectancy. The settled property belonged entirely to 
the husband. The estate limited to the wife is contingent on 
her surviving her husband, in whom an estate for life is abso- 
lutely vested. If the life-estate of the wife should vest by the 
contingency of her survivorship, there is no provision for the 
children or issue of the marriage, and the fee reverts to the right 
heirs of the husband. The estate limited to the children of Mrs. 
Law is a contingent remainder, depending on the event that 
Mrs. Law shall “ depart this life in the lifetime of said Thomas 
Law, leaving issue of said marriage, one or more children then 
living,” &c. 

Does this description include grandchildren? We think it 
does not. 

The word “issue” is a general term, which, if not qualified 
or explained, may be construed to include grandchildren as well 
as children. But the legal construction of the word “ children” 
accords with its popular signification, namely, as designating 
the immediate offspring. See Jarman on Wills, 51. It is true, 
in the construction of wills, where greater latitude is allowed, 
in order to effect the obvious intention of the testator, grand- 
children have been allowed to take, under a devise “to my sur- 
viving children.” But even in a will, this word will not be 
construed to mean grandchildren, unless a strong case of inten- 
tion or necessary implication requires it. Hence it is decided, 
that a power of appointment to children will not authorize an 
appointment to grandchildren. Robinson v. Hardcastle, 2 Bro. 
Ch. 344; 4 Kent’s Com. 345. In Reeves v. Brymer, it is said, 
by Lord Alvanley, that “children may mean grandchildren when 
there can be no other construction, but not otherwise.” 4 Ves. 
697. 

The declared object of this deed is jointure, not a settlement 
for the issue ef the intended marriage ; for there is no provision 
made for them, in case the wife should survive the husband. 
The contingency, also, on which this remainder depends, is not 
the leaving issue generally of the marriage ; but the “issue” to 
whom the estate is limited are described and defined to be “ one 
or more children living,” to be equally divided between them if 
more than one, and, “if only one child, to such child, his heirs,” 
&c. There is no provision for the issue of deceased children, 
or for grandchildren, under any circumstances. The parties 
have carefully defined what they mean by “issue,” and the 
court, in construction of their solemn deed, have no right to 
distort its plain meaning, to meet contingencies not provided 
for. It is an ancient and well-settled rule of construction, that, 
“where a deed speaks by general words and afterwards descends 

VOL. XVII. 36 
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to special words, if the special words agree to the general words, 
the deed shall be intended according to the special words ; for, 
if the general words should stand without any qualification, 
the special words would be altogether void, and of no effect.” 
8 Rep. 307. 

Hence, in the construction both of wills and deeds, where the 
instrument has not, so carefully as in the present case, limited 
the word “ issue” to children living, &c., but where the term is 
used without qualification, and is in another part of the same 
instrument supplied by the word child, or children, as a syno- 
nym, the courts have uniformly restrained its signification to 
children. Thus, in Carter v. Bentall, 2 Beav. 557, where the 
devise was a moiety to “issue” of his daughter, and, if only one 
child, then to such one child, and the trustee was ordered to lay 
out the dividends in the maintenance of such “issue,” Lord 
Langdale, M. R., held that the word issue was thus explained 
by the testator to mean “ children.” 

In the case of Loveday v. Hopkins, Ambler, 273, it was held 
that grandchildren were not entitled under a bequest to “ heirs,” 
because the term appeared, by the context of the will, to be used 
in the sense of children. 

In Swift v. Swift, 8 Sim. 168, by marriage articles the joint- 
ure property was limited, after the death of the survivor, on the 
“issue” of the marriage living at the death, in equal share if 
more than one, and if but one, to go to such “child.” The only 
child of the marriage died before the contingency, leaving a 
child. It was held that “issue” was to be construed “ child,” 
and the legacy did not vest in the grandchild. 

It would lead to too great prolixity to examine particularly 
the very numerous cases in which similar language has received 
the same construction. A reference to a few more directly in 
point will suffice. Fitzgerald v. Field, 1 Russell, 430; Need- 
ham v. Smith, 4 Ib. 318; Ridgeway v. Munkittricls 1 Drury and 
Warren, 84; Peel v. Catlow, 9 Sim. 373; Jennings v. New- 
man, 10 Ib. 223; Tawney v. Ward, 1 Beav. 563; Winn v. 
Fenwick, 11 Ib. 438; Campbell v. Sandys, 1 Schoales and Le- 
froy, 281. 

Being of opinion, therefore, that the grandchildren took 
nothing under the limitations of the deed of marriage settle- 
ment, the decree of the court below is reversed, as to the allow- 
ance of $66,154.84, made to Edmund and Eleanor Rogers, and 
affirmed as to the residue; and the record remitted, with direc- 
tions to make distribution accordingly. 


Order. 
This cause came on to be heard on the transcript of the record 
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from the circ ait court of the United States, for the District of 
Columbia, holden in and for the county of Washington, and 
was argued by counsel. On consideration whereof, it is the 
opinion | of this court that the grandchildren took nothing under 
the limitations of the deed of marriage settlement; whereupon it 
is now here ordered, adjudged, and decreed by this court, that so 
much of the decree of the said circuit court as allows $66,1543, to 
Edmund and Eleanor Rogers be and the same is hereby reversed 
and annulled, and that the residue of the said decree be and the 
same is hereby affirmed, and that this cause-be and the same is 
hereby remanded to the said circuit court, with directions to 
make distribution accordingly, and to proceed therein in con- 
formity to the opinion of this court. 

And it is further ordered and decréed by this court that the 
costs in this court be paid out of the fund by the trustee. 


After Order. 


Messrs. Brent and May having, on a prior day of the present 
term, to wit: on Friday the 16th instant, filed a motion in the 
words and figures following, to wit :— 

“ The above appellants come here and move the honorable 
supreme court so to amend their decree and the mandate to be 
remanded thereon, as to declare that the grandchildren of the 
testator, Thomas Law, by reason of their election and renun- 
ciation as shown in the interlocutory decree of the circuit court, 
(see page 66 of the record,) are not entitled as legatees of said 
testator to participate in the distribution of the fund in contro- 
versy. And in making this motion, the appellants suggest that 
this question arises on the record in this court, and that it is the 
practice of this court to settle all questions apparent on the 
record, to prevent future appeals, and especially where, as in this 
case, the effect of the election and renunciation only becomes 
material in carrying out the decree of this court, disallowing the 
claim which the appellees elected to abide by; all of which is 
respectfully submitted. Rosert J. Brent, 

H. May, for appellants.” 


And the court having duly considered the same, Mr. Justice 
M’LEAN announced the following decision thereupon, to wit: 

“The court hold that the pleadings in the case do not 
embrace the point stated in the above motion. The heirs 
referred to, the children of Mrs. Rogers, having relinquished all 
claim under the will, and claimed under the deed of settlement, 
the court held they were not entitled to any part of the estate 
under the deed of settlement, on a construction of that instru- 
ment. Under these circumstances, whether they can élaim as 
distributees of the general estate, is a question not considered 
by the court. The motion is therefore overruled.” 
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Epwarp Hernpon, AppELLANT, v. James C. Rineway, Eni 
Riveway, Wixtuiam H. Gasque, anp Henry Davis. 


Where a bill was filed in the district court of the United States for the northern 
district of Mississippi, against four defendants, who all resided in Alabama, two of 
whom appeared for the purpose of moving to dismiss the bill, and the other two 
declined to appear altogether, nor was process served upon them, the court had no 
alternative but to dismiss the bill. The two absentees were essential parties. 

Jurisdiction over parties is acquired ouly by a service of process, or their voluntary 
appearance. If an essential portion of the defendants resided in another State, so 
that process could not be served upon them, and they would not voluntarily appear, 
the bill must be dismissed for want of jurisdiction. 


Tus was an appeal from the district court of the United 
States, for the northern district of Mississippi. 

It was a bill filed by Herndon, under the circumstances stated 
in the opinion of the court, and which was dismissed by the 
court below. 

The process against Davis was served upon Messrs. Dowd 
and Murphy, his attorneys. A motion was made to dismiss 
the bill for three reasons, the second of which was :— 

“ Because Henry Davis is not a citizen of the northern district 
of Mississippt, and Dowd and Murphy are not his attorneys of 
record in any of the courts of the United States, and have not 
instituted proceedings or suit therein against said Herndon, but 
are attorneys of record of said Davis, in the circuit court of 
Monroe county, Mississippi, a state court, as per affidavit on 
file.” The affidavit was as follows :— 

“In open court personally appeared Wm. F. Dowd, gne of 
the firm of Dowd and Murphy, who made oath that Dowd and 
Murphy are not the attorneys of record of Henry Davis, and 
have not been, as such, to institute any suit in this court, or any 
one of the federal courts of the United States, against Edward 
Herndon, for the recovery of the property mentioned in the bill 
filed in this cause; but they, said Dowd and Murphy, are the 
attorneys of record of Henry Davis to prosecute a suit against 
said Herndon, in a State court, to wit: the circuit court of 
Monroe county, in the State of Mississippi. 


“«W. F. Down.” 


The district court dismissed the bill, and Herndon appealed 
to this court. 


The case was argued by Mr. Adams, for the appellant, who 
contended that service upon the attorneys was sufficient; and by 
Mr. Phillips, for the appellees, who contended that it was not, 
and referred to 3 Bro. C. C. 521; 2 Cox. 389. 
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Mr. Justice CAMPBELL delivered the opinion of the court. 

The plaintiff complains that, in 1849, he purchased from 
James C. Ridgway a number of slaves, for whom he gave his 
bond to the vendor; that this was transferred to E. T. Ridgway 
for the use of Wm. H. Gasque, and that a suit is pending in the 
district court of the United States for that district, to collect the 
sum due ; that the slaves are in the possession of Wm. P. Givan, 
to whom he sold them with a warranty of the title. That one 
Davis claims the slaves under a title paramount to that derived 
from Ridgway, and had brought a suit for them in the state 
court, which had proved ineffective, and now threatens to renew 
it. The object of the bill is to require the two Ridgways and 
Gasque, on the one part, and Davis, on the other, to interplead 
in the district court of the United States, to settle their right to 
the: slaves, so that he may pay the purchase-money to the 
proper person. He alleges that the vendor, Ridgway, is insol- 
vent. 

The four defendants are citizens of Alabama. Notice of the 
motion for injunction was served on the attorneys for the plain- 
tiff, in the suit in the district court, and upon the attorneys who 
prosecuted the suit against Givan for Davis in the state court. 
The attorneys for Davis disclaim any connection with him in 
this controversy, and move to dismiss the bill for want of juris- 
diction. Gasque appears and demurs to the bill for the same 
cause, and no notice or appearance exists in the record for the 
vendor, Ridgway. The district court retained the bill twelve 
months, and then dismissed it on these motions. 

The jurisdiction of the district court over parties is acquired 
only by a service of process, or their voluntary appearance. It 
has no authority to issue process to another State. In the pres- 
ent case, the absent defendants decline to appear, and process 
cannot be served, so that the court is without any jurisdic- 
tion over the essential parties to the bill. ‘There was no course 
open to it, except to dismiss it for the want of jurisdiction, upon 
the motions submitted for that object. Toland v. Sprague, 12 
Pet. 300. 

There is no error in the record, and the decree is affirmed. 





Order. 


This cause came on to be heard on the transcript of the re- 
cord from the district court of the United States for the northern 
district of Mississippi, and was argued by counsel. On consid- 
eration whereof it is now here ordered, adjudged, and decreed 
by this court that the decree of the said district court in this 
cause be and the same is hereby affirmed, with costs. 

36* 
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Tue Ciry or Boston, PuaintirrF 1n Error, v. Davin R, 
Lecraw. 


By the old laws of Massachusetts, a littoral proprietor of land owned down to low- 
water mark; subject, however, to the condition that, until he occupied the space 
between high and low-water mark the public had a right to use it for the purposes 
of navigation. 

The city of Boston had the same right as other littoral proprietors, and conse- 
quently had the control over a dock which was situated between two wharves ; 
one end of the dock being at high-water mark, and the other at low-water mark. 
It had, therefore, the right to construct a sewer for the purpose of carrying off the 
drainage from the high water, to the low-water end of the dock. 

The city had not dedicated the dock to public uses by merely abstaining from any 


control over it. The principles which regulate a dedication to public uses, ex- 
amined. 


Although the presumption of such a dedication is a question of fact for the jury, 


yet it is for the court to instruct them what facts, if proved, will justify such a 
presumption. 


Tuis case was brought up, by writ of error, from the circuit 
court of the United States for the district of Rhode Island. 

It was a suit originally commenced in the circuit court of the 
United States for the district of Massachusetts, and removed 
into the circuit court of Rhode Island, upon the ground that 
Mr. Justice Curtis was so connected with the plaintiff as to 
render it, in his opinion, improper for him to sit in the trial 
of the suit; and that Judge Sprague was an inhabitant of 
Boston, and concerned in interest in this cause, so as to render 
it, in his opinion, improper for him to sit in the trial thereof. It 
was therefore ordered, (both judges concurring,) that an authen- 
ticated copy of the record and all proceedings in the suit, should 
be certified to the circuit court of Rhode Island. 

Lecraw, a citizen of New Hampshire, as surviving partner of 
the firm of Lecraw and Perkins, brought an action on the case 
against the city of Boston, for erecting a public nuisance, which 
was specially injurious to the plaintiff. 

Lecraw was in possession of a wharf estate, situated in the 
southerly side of Boston. His wharf extended to the sea, and 
was entirely unobstructed at the end seaward. Along the 
southerly side of the wharf there was a dock about thirty feet 
wide, extending from the end of Summer-street to the sea. In 
July, 1849, the board of health ordered a drain, or sewer, to be 
constructed, from one end of the dock to the other, so as to 
carry the drainage out to deep water. It was constructed as 
follows: The obstruction complained of, as appeared by the 
evidence, was a drain composed of plank and timber, 460 feet 
long, eight feet wide, and eleven feet high to top of piles, and 
resting upon the surface of the mud in the dock, which ex- 
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tended from the head of the dock to within ———— feet of the 
foot of the same, and at the end of said drain was seventeen 
feet from the plaintiff’s wharf, on the north, and thirty-two feet 
from the other wharf, on the south. 

For this obstruction to the approach of vessels to his wharf, 
Lecraw brought his action, and upon the trial of the cause the 
jury found a verdict in his favor, assessing the damages at 
$9,280. 

The bill of exceptions taken by the defendant included all 
the evidence and the numerous prayers offered to the court, 
which are sufficiently noticed in the opinion of this court. 


The case was argued by Mr. Ames and Mr. Chandler, for the 


plaintiff in error, and by Mr. Tilton and Mr. Durant, for the 
defendant. 


The briefs on both sides were very voluminous, and it is not 
possible to do more than state the positions assumed by the 
counsel respectively. 

The counsel for the plaintiff in error endeavored to establish 
these positions as matters of law, or matters of fact deduced 
from the evidence. Each one of them was sustained by 
numerous references. 

1. The whole territory of Boston was originally granted 
to and held by the town, which made grants thereof from 
time to time to such persons and on such conditions as it 
deemed expedient. 

2. The city of Boston as successor of the town, now owns 
the fee in this dock, and the title to the estates on each side of 
it is derived from the town. 

The wharf in possession of the plaintiff as lessee, is known 
as the Bull wharf. 

The wharf on the other side of the dock is known as the 
Price wharf. 

The title of both wharves is derived from the town of Boston. 

3. It thus appears, that the dock between these wharves has 
been recognized by all parties, including the plaintiffs lessor, 
as the p sroperty of, and under the control Of, the city of Boston. 

4. This place has been used for the purposes of drainage 
beyond the memory of man, the common sewer in Summer- 
street entering at the head of it, and emptying its contents 
therein. 

5. The town has always exercised control over this dock. 

Upon these positions the counsel for the plaintiff in error 
made the following points : — 

1. It was error in the court below, to rule that the plaintiff 
was entitled to recover of the city of Boston, damages for the 
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act of the board of health of said city. The action was not 
properly brought, and cannot be maintained against the defend- 
ant corporation. 

2. The structure, which the plaintiff alleges to be a public 
nuisance in a public dock, was erected by the board of health 
in the performance of a duty imposed upon them by law. The 
act was performed in good faith, for the preservation and pro- 
tection of the public health, without negligence, and was lawful 
in itself. Such proceeding, if prejudicial to the interest or use 
which any individual may have before enjoyed in said dock, 
affords no ground of action, but is damnum absque injuria, and 
the judgment and decree of the board of health, not being 
impeached, are conclusive of the necessity of the structure. 

3. If the locus was a public dock, slip, or way, which all the 
public had a right to use as a public dock, this fact did not vest 
in the owners of the adjoining wharves or flats any right what- 
soever to use it for any other purpose than as a passage-way 
in boats or vessels to and from other portions of Summer-street, 
in common with other citizens of the commonwealth; and the 
plaintiff having no peculiar right, easement, or privilege therein, 
has no claim for damages in a civil suit, for any obstruction 
thereof. 

4. Inasmuch as the plaintiff below set up a dedication of the 
locus as a public dock, the nature of the dedication, if any, and 
the character of the dock thence derived, were questions of fact 
for the jury, and they should have been cautioned, that, consid- 
ering “ the rights of the owners of flats in the same as long as 
the owner leaves such flats open and uninclosed, under the law 
of Massachusetts, there must be some plain and explicit declara- 
tion by the owner of flats that he doth dedicate the same to 
public use, as a public dock, quay, or waterway, in order that 
the jury should find that the same were thus dedicated, and that 
the use of the same for passage or laying of vessels is no evi- 
dence of claim of such flats, as a public dock, quay, or way, by the 
public, and is no evidence of their acceptance of such dedication.” 

3. The selectmen of Boston, acting under the express author- 
ity of law,as early as 1710, authorized the construction of a 
common sewer in Summer-street. In 1728, they authorized 
Vassall, and the deacons of the old church, to lay a drain through 
this street, “down to the sea.” In 1804, the sewer was relaid 
“through Summer-street to the sea,” and the expense was ap- 
portioned upon the inhabitants bénefited, by the selectmen, 
according to law. 

At various periods between 1710 and the present time, the 
existence of this drain has been recognized, and its repair or- 
dered, and, in 1840, it was relaid by the city authorities. 
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The counsel for the defendant in error made the following 
points, each one of which, together with its numerous subdivis- 
lons, was sustained by a great number of authorities, which 
there is not room to transcribe : — 

I. The first point made by the plaintiffs in error, namely, that 
the city are not liable, as a corporation, for the acts complained 
of, is not open to them upon this record. No such point was 
raised or exception taken before the circuit court; on the con- 
trary, it was admitted that the city were responsible if the acts 
were illegal. 

II. As the case was submitted to the jury, three facts were to 
be found by them, and are now to be taken as established. 

1. The dock was a public dock. 

2. The structure complained of was a public nuisance. 

3. The defendant in error suffered peculiar and special dam- 
ages, not common to, and much greater than the public in 
general suffered. 

The case of the defendant in error rests upon this foundation. 
The dock was a public dock, which he had the right to use; th 
city destroyed that right by a public nuisance. 

The city now set up the justification that their own common 
sewer, which was exclusively under their own control, created a 
nuisance in this dock, and that, by way of abating the nuisance, 
they built a drain through the dock, which destroyed it. 

For this act they say there is no redress. 

To this justification the following objections are made : — 

1. It was not in the power of the State to authorize any city 
to do the acts complained of, without making compensation. 

2. The powers given to the city, (Rev. Stat. ch. 21, § 9,) are 
“to destroy, remove, or prevent nuisances.” Under this dele- 
gated authority to exercise the sovereign right of the State to 
regulate by health and police measures the use of property, the 
city seek to exercise another sovereign right of the State, namely, 
the power to authorize erections within navigable waters. 

3. No such power as is claimed was ever intended to be given 
to the board of health, or to be exercised in the manner in which 
it was exercised. 

The power given is to “remove, abate, and prevent nuisances.” 
Under this power, the general right is claimed to destroy prop- 
erty and erect and maintain permanent structures, without 
making compensation, and in this particular case, the right to 
erect and maintain a public nuisance in the harbor of Boston. 

4. The extraordinary powers claimed for the board of health 
would be contrary to the provisions of the constitution of Mas- 
sachusetts. , 

5. But if the act of laying the drain were not unlawful, or the 
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subject of an indictment, still, the city must make compensation, 
because the damages were not consequential merely, but were 
directly occasioned by the destruction of a legal right. 

III. The court properly ruled that the action could be sus- 
tained if the dock was a public dock, and the use of it was 
destroyed by a public nuisance, which cut off all access to the 
sea, and occasioned to the defendant in error peculiar and spe- 
cial damages, not common to and much greater than the public 
in general suffered. 

IV. ‘The court did rule that the use of the flats for passage 
or dockage was not sufficient evidence of dedication. 

The fact of dedication may be proved in various ways; no 
particular declaration of the owner is requisite, and no particu- 
lar form is necessary. Godfrey v. City of Alton, 12 Illinois, 29, 
30; Kennedy’s Executors v. Jones, 11 Ala. 63, 82; Le Clercq 
v. Gallipolis, 6 Hammond, 354; Best on Presumptions, § 101. 

V. The plaintiffs in error apparently claim the right to create 
the public nuisance in question, upon two other distinct grounds 
of private right or title. 

1. That they had the right to place a drain there, because the 
dock had been dedicated to the city as a place for drainage. 

2. That the dock had been laid out as a street, and the city, 
therefore, had the right to put a drain there, although they had 
never made the street. 

Upon the question of a right to place a drain in the dock. 

1. The rights of drainage claimed by the city cannot be main- 
tained, because, if any right of drainage into the dock existed 
before 1834, it was a right of individuals, not of the town or 
city. Before 1834, the town or city had no rights in, or control 
over, the sewers and drains. They were wholly built and owned 
by individuals. For the history of the legislation upon this 
subject, see Boston v. Shaw, 1 Met. 130. 

2. If the city had any right to use the dock for an ancient 
drain, they had no right to enlarge and change the character and 
structure of the drain. Cotton v. Pocasset Manufacturing Co. 
13 Met. 429. 

3. If the dock had been dedicated as a place for the discharge 
of a drain, that would not justify taking the dock as a place for 
the drain itself, nor creating a public nuisance in it. 

Upon the rights claimed to place a drain in the dock, on the 
ground that it was a street. 

1. The defence now set up by the city, that the place in dis- 
pute was a street, and that the city, therefore, had a right to 
construct a draim; cannot be sustained, because the jury have 
found it to be a public dock. 

2. Nor could the city, in the court below, defend themselves 
upon this ground. 
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3. By the laws of Massachusetts, a highway or street cannot 
be laid out over the flats between high-water mark and low- 
water mark. Commonwealth v. Coombs, 2 Mass. 489 ; Hood 
v. Dighton Bridge, 3 Ib. 2635 Arundel v. McCulloch’ 10 lb. 70; 
Kean v. Ste tson, 5 Pick. 492; Commonwealth wv. Charlestown, 
1 Ib. 180; Charlestown v. Middlesex, 3 Met. 202; Henshaw v. 
Hunting, 9 Cush. 203. 

This was conceded by the counsel for the plaintiffs in error 
to be the law of Massachusetts, and they even sought to extend 
it to the case of a dock. Ruling 1, p. 78. 

4. As the structure was a public nuisance, such a use of the 
flats can in no view of the case be justified. By Parker, C. J., 
Commonwealth v. Charlestown, 1 Pick. 180, 184; Brower v. 
The Mayor, &c. of New York, 3 Barb. 254, 258. 

5. As the structure cut off all access to the sea, it cannot be 
justified under a right to make a street or any other right. Frink 
v. Lawrence, 20 Conn. 117; Shaw et al. v. Crawford, 10 Johns. 
236; Cox v. The State, 3 Blackford, 193. 

6. If a street had been made to the water, that very act gave 
the public the right to use the water and the dock beyond the 
street. Godfrey v. City of rr’ 12 Illinois, 29, 36, 37; Row- 
an’s Executors v. Portland, 8 B. Monroe, 232, 242 ; Kennedy’s 
Heirs v. Covington, 8 Dana, 50, 61; City of Louisville ». Bank 
of the United States, 3 B. Monroe, 138, 144, 157. 

' 7. If the city had the right to build a street, it would be be- 
cause the public convenience and necessity required a public 
street for travel. 

The orders of the mayor and aldermen to make a drain 
through the dock, cannot be justified on the ground that the 
city had the right to make a different structure, namely, a street. 





Mr. Justice GRIER delivered the opinion of the court. 

The defendant in error, a citizen of New Hampshire, institut- 
ed this suit against the city of Boston, charging it with the erec- 
tion of a public nuisance which was specially injurious to the 
plaintiff’ The declaration contains seven counts. As the jury, 
under the instructions given by the court, gave a verdict for the 
plaintiff below on the last two only, it will be unnecessary to 
notice the others, or the points of law applicable to them. 

These counts set forth, in substance, that in the year 1849 the 
plaintiff and a partner, since decease .d, carried on the business 
of buying and selling wood and coal in Boston, and were in 
possession of a wharf known as the Bull wharf; that the dock 
forming the southerly boundary of said wharf, and extending 
from Summer-street wharf, was a part of the harbor of Boston, 
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and a public dock, slip, or way, navigable by vessels, and over 
which the waters of the sea ebbed and flowed, and by reason 
thereof the plaintiff ought to have been allowed to pass and re- 
pass as over a navigable highway with boats and vessels, over 
and through said dock from the wharf by him possessed to the 
channel of the sea; that defendant had erected piles and a 
drain in the dock, to the destruction of the navigation therein, 
and the special injury of the plaintiff. 

A congeries of points or prayers of instruction, exceeding 
thirty in number, and covering nearly as many folios, were sub- 
mitted to the court, some of which were given as prayed for, 
some with “qualifications,” and many refused. 

If a judge, in answering such a mass of hypothetical and ver- 
bose propositions, should occasionally contradict himself, or fall 
into an error; or if the jury, instead of being instructed in law, 
should be confused and misled, it may be considered the legiti- 
mate result of such a practice. We do not think it necessary 
therefore, to examine particularly each one of this labyrinth of 
propositions ; but, after a brief history of the title of the parties, 
and the admitted facts of the case bearing on its merits, we will 
state the law as applicable to them, and thus be enabled to test 
the correctness of the charge of the court in the instructions 
given or refused. 

The original charters to the Plymouth company of that part 
of the territory which afterwards constituted the colony of Mas- 
sachusetts, conferred on them not only the property in the land, 
but all the “ franchises, loyalties, liberties, &c., and the requisite 
civil and political powers for the government of the colony.” 

By the common law of England, the right of littoral proprie- 
tors, bounding on public navigable waters, extended to high- 
water mark only. But by an ancient ordinance, usually denomi- 
nated the ordinance of 1641, § 3, it is declared, “that in all 
creeks, coves, and other places about and upon salt water, where 
the sea ebbs and flows, the proprietor of the land adjoining shall 
have propriety to the low-water mark, where the sea doth not 
ebb above a hundred rods, and not more wheresoever it ebbs 
further: Provided, that such proprietors shall not by this liberty 
have power to stop or hinder the passage of boats or other ves- 
sels in or through any sea, creeks, or coves, to other men’s houses 
or lands.” 

This is the foundation of what may be called the common 
law of Massachusetts on this subject. By it the grantee of 
land bounding on navigable waters where the tide ebbs and 
flows, acquires a legal right and a vested interest in the soil of 
the shore between high and low-water mark, and not a mere in- 
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dulgence or gratuitous license, given without consideration, and 
revocable at the pleasure of the grantor. See Austin v. Carter, 
1 Mass. Rep. 231, and Commonwealth v. Alger, 7 Cush. 71. 

As a consequence of such ownership, it is ruled that the pro- 
prietor of the land bounding on tide-waters has such a propri- 
ety in the flats to low-water mark, that he may maintain tres- 
pass, quare clausum fregit, against one who shall enter and cut 
down piles placed there by the owner, with a view to build a 
wharf or otherwise inclose the flats. But the right of the lit- 
toral proprietor under the ordinance has always been subject to 
this rule: that until he shall build upon his flats or inclose them, 
and whilst they are covered with the sea, all other persons have 
the right to use them for the ordinary purposes of navigation ; 
so long as the owner of the flats permits the sea to flow over 
them, the individual right of property in the soil beneath does 
not restrain or abridge the public right. 7 Cush. 75. This 
property is also subject to certain restrictions in its use, so 
that the State, in the exercise of its sovereign power of police 
for the protection of public harbors, and to prevent encroach- 
ments therein, may establish lines, and restrain and limit this 
power of the owner over his own property. 

The whole territory now occupied by the city of Boston was 
originally granted to and held by the town, which made grants 
thereof from time to time, to such persons, and on such condi- 
tions as it deemed expedient; and the city of Boston, as suc- 
cessor to the town, continues to own such portions of the orig- 
inal territory as have not been sold or otherwise disposed of. 
But, while it acknowledged the rights of its vendees of lands 
adjoining the shore to wharf out opposite their respective lots, 
by virtue of the police power exercised by it over the harbor, it 
superintended and defined the limits within which the owner 
should exercise his rights. 

In 1683, “the selectmen of Boston staked out a highway for 
the town’s use, on the southerly side of the land belonging to 
John Gill, deceased, (under whom the plaintiff claims,) being 
thirty feet in width, from the town corner of said Gill’s wharf, 
next the sea.” ‘This is the street since called Summer-street. 
They laid also another street, “ near the shore, on the proprietor’s 
land, fifty feet towards the sea-shore.” But they ordered, at the 
same time, “that the flats and lands between the said highway 
and the sea be granted to the proprietors of the land, which are 
abutters on the way, in equal portion to their fronts.” 

Summer-street, as laid out, ended at high-water mark, and 
has not yet been extended, nor have the city made any erections 
on their land between high and low water, previous to 1850; but 
the public right of navigation over it has been exercised up to 
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the foot of Summer-street. The drains and sewers from that 
street, and others connected with it, have hitherto been made to 
discharge their contents at that point. In course of time, how- 
ever, as the city increased, this drainage increased also, to such 
an extent as to become pestilential, and a very great nuisance 
to the neighborhood. In consequence thereof, the city of Bos- 
ton has been twice (in 1848 and 1849) indicted for the nuisance, 
and sentenced to pay a fine. Since that time, the mayor and 
aldermen, acting as the board of health, have directed the drains 
or sewers to be continued out, on the land of the city opposite 
Summer-street, to low-water mark. This is the first attempt by 
the city to reclaim this land from the sea, and use it for their 
own benefit, and constitutes the erection which is now the sub- 
ject of complaint. ‘The sewers are not made to discharge their 
contents on the plaintiff’s land, but into the sea. No property 
of the plaintiff has been taken for the public use; nor does he 
in these counts, on which the verdict was obtained, claim any 
private right of way over the land of defendants, but states his 
damage to have accrued by a public nuisance, specially injuri- 
ous to his public right of navigable way over the lands of the 
defendant. 
That the plaintiff had, in common with the rest of the world, 

a right to navigate over the land belonging to the city, on whic h 
the erections complained of were made, is not disputed. Nor 
is the title of the city to the land so used, unless they have 
granted it away, or otherwise disposed of it, a subject of dispute 
in the case. ‘Those under whom the plaintiff claims, as owners 
of the property adjoining Summer-street, have exercised their 
right of dominion over the land to low-water mark by covering 
it with a wharf, many years ago, which is called Bull’s wh: uf, 
And those who adjoin the street on the other side, have in the 
same manner exercised their right by erecting a wharf called 
Price’s wharf. ‘The property of the city being but thirty feet 
wide, and lying between these two wharves, was thus, by the 
accidents of its form and position, converted into a dock or re- 
ceptacle for vessels, without any act of the owners of the land. 
A dock is defined by philologists, according to the American 
use of the term, to be “the space between wharves.” No dock 
or slip has heen made by the city or people of Boston on their 
land, either for their own use, or that of any other extraneous or 
indefinite public. So long as they did not elect to exercise their 
dominion over this part of the shore, the public right of navi- 
gation continued. It was a right defeasible at the will of the 
owner of the subjacent land. [t was a natural right, not derived 
from any grant, real or presumed, originating with the owner 
of the soil. But the adjoiners, by the use of this right of navi- 
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gation in connection with their wharves , claim a right to enjoy 

the benefit of defendant’s property as a dock for their wharves, 
and thus convert it to their private use, under color of a public 
right. 

In order to effect this, it is contended that the people of 
Boston, by not exercising their right of reclamation, and by 
using their property according to their own pleasure, have dedi- 
cated it to the public, or world in general, as distinguished from 
the public, or people of Boston, and have abandoned the full 
dominion which they once might have exercised over it. 

The people of Boston, who owned this land as their common 
and private property, acted through a corporation, whose corpo- 
rate grants and licenses are matters of record. Their own use 
of their own property for their own benefit cannot be called a 
dedication of it to any other public of wider extent. Whether 
it was called “town dock” or “ public dock,” (which were used 
as synonymous terms,) it would furnish no ground to presume 
that they had parted with their right to govern and use it in the 
manner most beneficial to the people or public of the town or 
city. 

The principles of law on which a presumption of the dedica- 
tion of private property to public use are founded, are correctly 
stated (3 Stark. Ev. 1203) to be: “ That the law will not pre- 
sume any man’s acts to be illegal, and will therefore attribute 
to long continued use and enjoyment, by the public, of a right 
of way or other privilege in or over the lands of another, to a 
legal rather than an illegal origin ; and will ascribe long posses- 
sion which cannot otherwise be accounted for, to a legal title: 
upon a reasonable principle and very forcible presumption, that 
the acquiescence in such enjoyment, for a long period, by those 
whose interest it was to interrupt it, arose from the knowledge 
and consciousness on their part that the enjoyment was rightful, 
and could not be disturbed; and also on consideration of the 
hardship which would accrue to parties, if after long possession, 
and when time had robbed them of the means of proof, their 
titles were to be subjected to a rigorous examination.” 

[t is evident that these principles can have no application to 
the present case. The exercise of the public right of navigation 
over the soil of defendant is fully accounted for without any 
presumption of grant or dedication by the owners. The public 
enjoyed this highway of nature by a title reaching far before 
the advent of the Pilgrims, and paramount to any grant to them 
or by them; but by the law the enjoy ment of this public right 
was made defeasible by the owner of the land. ‘Till he reclaimed 
his land, the public needed no grant or dedication by him, in 
order to their enjoyment of the right of navigation over it. The 
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owner was not bound to exercise his right within a given time, 
or forfeit it. A man cannot lose the title to his lands by leaving 
them in their natural state without improvement, or forfeit them 
by non-user. See Butz v. Ihrie, 1 Rawle, 218. 

So long as the city chose to leave their land unreclaimed from 
the sea, they could not hinder the public navigation over it 
when covered with water, and could not, therefore, be properly 
said to acquiesce in that which they could not hinder. Nor 
could a grant or dedication of a right of way over their land be 
presumed in favor of the public, who enjoyed it under a different 
and paramount tenure. The public right has existed and been 
exercised for thousands of years, but is not hostile to the defend- 
ants, though defeasible at their will. It resembles the case of 
Rex v. Hudson, 2 Strange, 909, where a dedication of land as 
a public highway was claimed by proof of sixty years’ use; 
but the defendant produced a lease of the way for fifty-six 
years, and the court decided that no presumption of a dedi- 
cation could arise during the lease, for the owner could not deny 
their right to use it, and there could be no presumption from 
his acquiescence. 

It is true that the presumption of a dedication is one of fact, 
and not an artificial inference of mere law, to be made by the 
court, yet it is an inference which the court advise the jury to 
make upon proof of certain facts. It is the duty of the court to 
state what facts, if proved, will justify such a presumption. To 
instruct the jury that certain facts are not “ sufficient” evidence 
on which to presume a dedication, without informing them 
what facts would constitute sufficient evidence for that purpose, 
is devolving on them the decision of both law and fact, and per- 
mitting them to dispose of men’s property at their discretion, 
by presuming grants without a particle of evidence to authorize 
such presumption. 

The counts on which the jury have assessed the damages in 
this case claim no other right of highway over the lands of the 
defendant, save the public right of navigation, nor has the evi- 
dence shown that he is entitled to any other. The title of the 
defendants to the land was not disputed. The court ought, 
therefore, to have instructed the jury that the public right of 
navigation over the land of defendant was defeasible ; that the 
owners had a right to reclaim their land by wharfing out or 
making erections thereon beneficial to themselves; that there 
was no evidence in the case whatever by which the jury could 
presume that the city or people of Boston had dedicated their 
land to the use of some other public besides themselves ; that it 
was, consequently, not only the right but the duty of the author- 
ities of the city to extend their sewers to low-water mark, for the 
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purpose of removing a nuisance injurious to the health of the 
citizens ; and braving done so on their own land, the damage 
to the plaintiff, if any, was damnum absque injuria, and he was 
not entitled to recover. The record shows that these or equiva- 
lent instructions were prayed by the counsel of defendant, and 
refused by the court. 

The judgment of the circuit court is therefore reversed, and a 
venire de novo awarded. 


Mr. Justice DANIEL dissented. 


Order. ° 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Rhode Island, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court that 
the judgment of the said circuit court in this cause be and the 
same is hereby reversed with costs, and that this cause be and 
the same is hereby remanded to the said circuit court with 
directions to award a venire facias de novo. 


Amos J. Bruce anp FRaNKLIN STEELE, PLaIntirrs IN Error, 
v. Tue Unitrep States. 


A treasury transcript was admissible in evidence, in a suit brought by the United 
States against their debtor, although authenticated copies of the reeeipts which the 
debtor had given for money did not accompany the transcript. If an item was 
charged against him which the debtor disputed, it was in his power to obtain the 
original voucher; and if it appeared on the face of the account that the item charged 
did not come into his hands in the regular course of business, the transcript would 
not be evidence to sustain that charge. 

The cases upon this point examined. 

It was not necessary for the United States to produce the commission of the debtor, 
or a certified copy of it. The surety was estopped from denying it. 

Where there were two consecutive commissions and two sets of sureties, the latter 
set were responsible for all money which remained in the hands of the principal at 
the expiration of the first commission. If it was misapplied during the first term 
of office, it was incumbent upon the second set of sureties to show that it was so. 


Tus case was brought up, by writ of error, from the circuit 
court of the United States for the district of Missouri. 

The facts in the case are stated in the opinion of the court. 

It was argued by Mr. Vinton, for the plaintiffs in error, and 
by Mr. Cushing, (attorney-general,) for the United States. 


Mr. Chief Justice TANEY delivered the opinion of the court. 
9 37* 
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The writ of error, in this case, is brought upon a judgment 
obtained by the United States in the circuit court for the district 
of Missouri. 

It appears that Bruce, one of the plaintiffs in error, was 
appointed agent for the Sioux tribe of Indians, in 1844, and 
gave the bond on which this suit is brought, for the faithful 
performance of his official duty. Franklin Steele, the other 
plaintiff in error, and John Atchison, were sureties in the bond ; 
and Atchison having died, pending the suit in the circuit court, 
it abated as to him, and the judgment in favor of the United 
States was rendered against the plaintiffs in error. The breach 
assigned is, that there was a balance in Bruce’s hands, on the 
Ist of July, 1848, of $10,191.69, which he refused to turn over 
and pay to the United States, when required to do so. 

Bruce had held the same appointment for four years, before 
he received the one of which we are now speaking, and his 
account with government begins in May, 1840. 

At the trial, the United States offered in evidence a transcript 
from the books of the treasury department, stating the account 
of Bruce from the time of his first appointment. According to 
this account, the balance above mentioned was due to the United 
States, but Bruce claimed various additional credits, amounting 
altogether to $6,931.68, which had been disallowed or suspended 
by the acc ounting officers, as appears by the closing account, 
usually called the statement of differences. 

The United States further offered the transcript of a letter 
from the second auditor, whose duty it was to settle this ac- 
count, addressed to Bruce, stating the balance due from him, 
according to the settlement in the auditor’s office, and inclosing 
him the statement of differences above mentioned, and directing 
him to turn over to his successor in office the balance of the 
public money in his hands; and also offered the deposition of 
his successor, stating that he had made the demand, but that 
Bruce had failed to comply with it. 

The defendants, therefore, objected to the admissibility of this 
evidence, but the court overruled the objection, and this consti- 
tutes the first exception in the case. 

The objection is stated in general terms, and applies to the 
whole evidence offered by the United States, without pointing 
out the particular ground of the objection. But we understand 
from the argument here, that the defendants in the court below 
supposed that the transcript from the books of the treasury was 
not, of itself, evidence that he received the several sums of 
money charged against him, and that authenticated copies of 
his receipts ought to have accompanied the transcript. 

But this objection cannot be maintained. The act of 1797 
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provides, that a transcript from the books and proceedings of 
the treasury, certified by the register, and authenticated under 
the seal of the department, shall be admitted in evidence. And 
the act of March 3, 1817, directs that all accounts whatever in 
which the United States are concerned, either as debtors or 
creditors, shall be settled and adjusted in the treasury depart- 
ment. ‘The act makes the auditors and comptrollers, by whom 
the accounts in the war and navy departments are settled, offi- 
cers of the treasury department. And the provision above men- 
tioned in the act of 1797, in relation to transcripts from the 
books and proceedings in the treasury, is extended to the ac- 
counts of the war and navy departments ; and the certificates 
of the auditors respectively charged with the settlement of these 
accounts, are to have the same effect as that directed in the 
former act of congress to be signed by the register. 

The accounts in question belonged to the war department, 
during the period of Bruce’s agency, and were ‘adjusted and 
certified by the proper officers. There could, therefore, be no 
objection to the evidence on that score. 

Nor do we see how any valid objection can be made to the 
items charged against Bruce in the transcript. The books of 
the accounting ‘officer neces ssarily contain the charges against, 
as well as the credits of, the disbursing officer. The accounts 
could not be adjusted on the books in any other manner; and 
the transcript, or, in other words, the copy of the entire account 
as it stands on the books, (which must include debits as well 
as credits,) are made evidence by the law. Nor do we see 
any reason for restricting the words of the acts of congress 
within narrower limits than the words plainly imply. The ac- 
counts are adjusted by public sworn officers, bound to do equal 
justice to the government and the individual. They are records 
of the proper departments, and always open to the inspection 
of the party interested. And, after all, the transcript is only 
primaé facie evidence ; and, if the party disputes any of the 
charges against him, it is in his power, by a proper application 
to the court, supported by sufficient evidence, to obtain the 
original vouchers on which he was charged, if necessary to his 
defence, and to show that the debit against him is erroneous. 

If, indeed, it appeared on the face of the account that an 
item was charged against him which had not come to his 
hands in the regular and ordinary operations of the govern- 
ment, and of which, the refore, the accounting officers could 
have no official knowledge, the transcript would not be evi- 
dence to support that charge. But no such debit is found in this 
transcript ; for, according to the regular and ordinary practice 
of the government, in cases of this description, the agent receives 
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from his predecessor in the office the money and property re- 
maining in his hands; and other funds, which it may be his 
duty to disburse, are sometimes sent through the general super- 
intendent at St. Louis, sometimes by a treasury draft, forwarded 
directly to himself, and sometimes through the agency of a mil- 
itary or other officer of the government. And these advances 
pass through the proper offices of the treasury and war depart- 
ments, (now through the department of the interior,) and the 
agent is charged upon his own receipts and warrants, issued in 
his favor. 

This appears to have been done in the case before us. Every 
payment or advance to him is separately charged, and the time 
when it came to his hands, as well as the‘name of the person 
from whom he received it. The copies of his receipts, or of the 
vouchers for the charge, would have given him no further infor- 
mation; and the acts of congress above referred to do not 
require them to be annexed to or accompany the account, but, 
in plain and unambiguous terms, makes the transcript itself 
evidence. 

Cases analogous to this have, on several occasions, come 
before the court, and have all been decided upon the construc- 
tion of the acts of congress above stated. Smith v. United 
States, 5 Pet. 292; Coxe and Dick v. United States, 6 Ib. 202; 
and Hoyt v. United States, 10 How. 109, are all in point. And 
the cases of the United States v. Buford, 3 Pet. 29, and United 
States v. Jones, 8 Ib. 376, which are sometimes supposed to 
maintain a contrary doctrine, are perfectly consistent with the 
other decisions and with the one now given. 

For, in the case of the United States v. Buford, (who was a 
deputy commissary,) the money had been placed in his hands 
by Morrison, who was a deputy quartermaster, without author- 
ity and contrary to his duty, and the accounting officers refused 
to credit it in Morrison’s account. Upon application to con- 
gress, however, a law was passed authorizing the accounting 
officers to allow the credit, upon‘receiving from Morrison an 
assignment to the United States of all his right to the money 
mentioned in the receipt, which he had taken from Buford 
when he advanced him the money. Morrison made the assign- 
ment accordingly ; and thereupon an account was stated on the 
books of the treasury, charging Buford as debtor to Morrison 
for the amount advanced to him. And a transcript from this 
account was offered in evidence. It is set out in the report of 
the case, and it is evident that this account was not within the 
letter or spirit of the act of congress. It certainly could not 
prove the receipt of Buford; for the whole transaction was 
outside of the regular operations of the government, and the 
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accounting officers could not be presumed to have any offi- 
cial knowledge of the unauthorized transactions between the 
parties. 

And so, again, as to the case of the United States v. Jones, 
who was surety in the bond of an army contractor. The tran- 
script contained charges against the contractor for bills of 
exchange, drawn by him and paid to other persons. The court 
regarded this operation as not within the ordinary mode of 
proceeding in the department, and that the accounting officers 
could not be presumed to have any knowledge of the drawing 
of those bills, or of their indorsement to others, and thereupon 
rejected these items. It will be seen, therefore, that the cases 
of the United States v. Buford and United States v. Jones are 
distinguishable from the present case;as well as from the other 
cases above referred to, and stand on different ground. 

Indeed, none of the debits. in the transcript appear to have 
been disputed by the plaintiffs in error, and no exception was 
taken to any one of them. The statement of differences be- 
tween the accounting officers and Bruce shows that there was 
no difference as to the amount with which he was chargeable. 
The difference consisted in a variety of credits which he 
claimed, and which had been suspended or refused at the treas- 
ury; and the testimony offered by him, after his objection to 
the transcript, had been overruled, and the document admitted 
in evidence was altogether directed to support the credits he 
claimed, and not to impeach any one of the debits against 
him. 

The circuit court were therefore right in overruling his 
objection to the testimony offered by the United States. 

We proceed to the next exception. 

After the testimony on both sides was closed, the plaintiffs 
in error asked for the following instructions to the jury, all of 
which were refused, and the direction which follows them 
given :— 

“1. That unless they believe, from the evidence, that Bruce. 
was legally appointed and commissioned as such Indian agent, 
they will find for defendant, Steele; and they are further in- 
structed that the commission, or a legally certified copy thereof, 
is the highest and best evidence thereof. 

“2. If the jury find from the evidence that Bruce was a 
defaulter at the time of the execution of the bond sued on, 
they will find for defendant, Steele, to the extent of such pre- 
existing default. 

“3. Defendant, Steele, is not liable for any defalcation exist- 
ing on the part of Bruce prior to the 29th of August, 1844. 

“4, Defendant, Steele, is not liable as the surety, of Bruce 
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for any money received by Bruce before he was sub- Indian 
agent. 

“5, The original receipts of Bruce, or certified copies of the 
originals on file, is the best evidence of any moneys received 
by him, and the jury will disregard the transcript of accounts 
from the books, unless they believe it was out of the power of 
plaintiff to produce the receipts, or certified copies thereof.” 

These instructions were all refused, and “the court directed 
the jury, that if, when Bruce was reappointed agent, in 1844, 
he had moneys in his hands of the United States which he 
received as agent under his previous commission, then he was 
bound to apply and account for such moneys under the second 
commission, and his sureties are bound under the bond which 
is sued on. But if Bruce had appropriated the moneys re- 
ceived under the previous commission, to his own use, when 
this bond was given, then the first set of sureties are respon- 
sible for the moneys thus illegally appropriated, and these 
defendants are not liable, and the burden of proof is on the 
defendants to show that Bruce had illegally appropriated the 
moneys before the bond sued on was given.” 

We think the court were right in refusing the prayers, and 
in giving this instruction. In relation to the first instruction 
asked for, it certainly was not necessary for the government to 
produce the commission of Bruce, or a certified copy. The 
bond upon which the suit was brought recites that he was 
appointed Indian agent, and the obligors in the bond are 
therefore estopped from denying it. 

And as to the 5th, it is but a repetition of the objection to 
the transcript, which we have already disposed of. 

And as relates to the 2d, 3d, and 4th, we think the court was 
right in refusing them, and giving the instruction as above 
stated. When Bruce received his second commission, if any 
money or property which he received in his former term of 
office still remained in his hands, he was bound to apply and 
account for it, under the appointment he then received. 

The terms of the bond clearly require it, and his sureties are 
bound for it. It was so much money in his hands to be dis- 
bursed and applied under his second appointment. Indeed, if 
it were otherwise, the government would have no security for 
it. For, if it was not wasted or misapplied during his first 
official term, but still remained in his hands to be applied ac- 
cording to his official duty, the sureties in his first bond would 
not be liable. For there would in that case be no default or 
breach of duty in that term of office ; and if afterwards wasted 
or misapplied, it would be a breach of duty in that official term 
for which Steele was one of his sureties. 
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Undoubtedly the sureties in the second term of office are not 
responsible for a default committed in his first. But if any 
part of the balance now claimed from him was misapplied 
during that period, it was incumbent on the plaintiffs in error to 
prove it. No officer, without proof, will be presumed to have 
violated his duty ; and if Bruce had done so, Steele had a right, 
under the opinion of the circuit court, to show it and exonerate 
himself to that amount; but it could not be presumed, merely 
because there appears by the accounts to have been a balance 
in his hands at the expiration of his first term. 

We see no error in the opinions of the circuit court, and the 
judgment must therefore be affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Missouri, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this court 
that the judgment of the said circuit court in this cause be 
and the same is hereby affirmed, with interest at the same rate 
per annum that similar judgments bear in the courts of the 
State of Missouri. 








Ricuarp H. Henprickson, CoMPLAINANT AND APPELLANT, U. 
SamueL L. Hinckey. 


A court of equity does not interfere with judgments at law, unless the complainant 
has an equitable defence of which he could not avail himself, at law, because it 
did not amount toa legal defence, or had a good defence at law which he was 
prevented from availing himself of by fraud or accident, unmixed with negligence 
of himself or his agents. 

Therefore, a bill was properly dismissed where the complainant sought relief from a 
judgment at law, for the following reasons : — 

1. Where he alleged that he had been defrauded in the sale of the property, for the 
purchase of which he gave his notes. The fraud was pleaded at law, and the 
verdict against him. Moreover, six years elapsed between the sale and suit, and 
no effort was made to rescind the contract. 

2. Certain verbal promises alleged to have been made by the agent of the vendor. 
These were not admissible in any court to vary a written contract. This defence 
was also set up at law, and failed. 

3. That certain letters from a co-defendant were read to the jury as admissions. 

This ground of relief was also untenable. 

. That certain claims of set-off existed which he purposely abstained from using in 
the trial at law. If he voluntarily waived this defence, relying upon a separate 
action, he has no right now to ask a court of equity to interfere. 


T'a1is was an appeal from the circuit court of the United 
States for the district of Ohio. 

On the 26th of October, 1851, Hendrickson, as survivor of 
Hendrickson and Campbell, filed a bill in the United States cir- 
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cuit court, for the district of Ohio, alleging that on the 21st 
day of April, 1848, Hinckley brought a suit on the law side of 
said court, on three promissory notes against said Hendrick- 
son and one Andrew Campbell. That said Hendrickson and 
Campbell set up in their pleadings, and on the trial, for de- 
fences, the want of consideration, fraud in obtaining the notes, 
and payment. ‘That the case was tried on these issues, by a 
jury, and thereupon a judgment was recovered against said 
defendants for $2,386.11, and costs of suit. That afterwards 
said Campbell and Hendrickson moved for a new trial, which, 
on consideration, was refused. That Campbell has since died 
insolvent. That before, and after said suit was brought, said 
Campbell and Hendrickson had a good set-off against said 
Hinckley, amounting to $3,337.85. That before the trial they 
consulted their counsel respecting it, and that both counsel and 
client concluded not to set it up on that trial. That, on the 
trial, said defendants were surprised, by the introduction, on 
the part of the plaintiff, of letters written by said Campbell, and 
to which the jury gave undue weight. That Hinckley is a 
non-resident of the State of Ohio, and has no property besides 
said judgment, in said State. 

The bill then prays for a full discovery from the defendant, 
as to all the facts alleged, and on the grounds of fraud, sur- 
prise, non-residence of the defendant, Hinckley, and the equit- 
able jurisdiction of courts of chancery over claims of only set- 
off, prays that the judgment be enjoined, and his claim be 
liquidated — and he offers to pay any balance which may be 
found to be due said Hinckley, on such final adjustment. 

September 26, 1851, the writ of injunction issued. On the 
7th of May, 1852, the defendant, Henckley, filed his answer, 
denying, seriatim, all the material allegations in the bill, and, 
under the rule of court, denied all equity therein, and prayed to 
have the same benefit from his answer as if he had demurred to 
the bill. 

At the October term, 1852, the case was heard on the de- 
murrer, the injunction dissolved, and the bill dismissed. From 
this decree said complainant appealed to this court. 


The case was submitted, on printed arguments, by Mr. Hart, 
for the appellant, and Mr. Mills, for the appellee. 


In order to explain the points made by counsel, it would be 
necessary to enter into a particular statement of the facts in 
the case. They are therefore omitted. 


Mr. Justice CURTIS delivered the opinion of the court. 
The complainant filed his bill in the circuit court of the 
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United States, for the district of Ohio; and that court having 
ordered the bill to be dismissed, on a demurrer, for want of 
equity, the complainant appealed. 

The object of the bill is to obtain relief against a judgment 
at law, founded on three promissory notes, signed by the com- 
plainant, and one Campbell, since deceased. 

A court of equity does not interfere with judgments at law, 
unless the complainant has an equitable defence, of which he 
could not avail himself at law, because it did not amount to a 
legal defence, or had a good defence at law, which he was pre- 
vented from availing himself of by fraud or accident, unmixed 
with negligence of himself or his agents. Marine Ins. Co. 
v. Hodgson, 7 Cranch, 333; Creath v. Sims, 5 How. 192; 
Walker v. Robbins et al. 14 How. 584. 

The application of this rule to the case stated in the bill, 
leaves the complainant no equity whatever. 

The contract under which these notes were taken was made 
in December, 1841. One of the notes is dated in December, 
1841, and the others in January, 1842. In April, 1848, suit 
was brought on the notes. In October, 1850, the trial was had 
and judgment recovered. The reasons alleged by the bill for 
enjoining the judgment are : — 

1. That the consideration of the notes was the sale of certain 
property, and the complainant and Campbell were defrauded 
in that sale. But this alleged fraud was pleaded, in the action 
at law, as a defence to the notes, and the jury found against 
the defendants. Moreover, upwards of six years elapsed after 
the sale, and before the suit was brought; and the vendees, 
who do not pretend to have been ignorant of the alleged fraud 
during any considerable part of that period of time, did not 
offer to rescind the contract, nor did they, at any time, either 
return or offer to return the property sold. 

2. The bill alleges certain promises to have been made by 
an agent of the defendant, concerning the time and mode of 
payment of the notes when they were given. These promises 
could not be availed of in any court, as a defence to the notes ; 
for, to allow them such effect, would be to alter written con- 
tracts by parol evidence, which cannot be done in equity any 
more than at law, in the absence of fraud or mistake. Sprigg 
v. The Bank of Mount Pleasant, 14 Pet. 201. 

But whatever substance there was in this defence, it was set 
up, at law, and upon this, also, the verdict was against the 
defendants; and the same is true of the alleged partial failure 
of consideration. 

3. The next ground is, that on the trial at law, letters from 
the joint defendant, Campbell, containing admissions adverse 
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to the defence, were read in evidence to the jury; and the bill 
avers that Campbell was not truly informed concerning the 
subjects on which he wrote, and that, until the letters were 
produced at the trial, the complainant was not aware of their 
existence, and so was surprised. 

To this there are two answers, either of which is sufficient. 
The first is, that the complainant and Campbell being jointly 
interested in the purchase and ownership of the property for 
which these notes were given, and joint defendants in the 
action at law, and there being no allegation of any collusion 
between Campbell and the plaintiff in that action, the com- 
plainant cannot be allowed to allege this surprise. If he did 
not know what admissions Campbell had made, he might, and 
with the use of due diligence, would have known them; and he 
must be treated, in equity as well as at law, as if he had him- 
self made the admissions. 

Another answer is, that if there was surprise at the trial, a 
motion for delay, as is practised in some circuits, or a motion 
for a new trial, according to the practice in others, afforded a 
complete remedy at law. 

4. The complainant asserts that he has claims against the 
defendant, and he prays that, inasmuch as the defendant resides 
out of the jurisdiction of the court, these claims may be set off 
against the judgment recovered at law by the decree of the 
court upon this bill. But upon this subject the bill states, 
speaking of the action at law: “ Your orator frequently con- 
ferred with L. D. Campbell, one of his attorneys, in reference 
to the said cause, and frequently spoke to him of the claims 
which your orator and said Andrew Campbell had against the 
said Hinckley, as hereinafter specifically set forth; but the 
said Campbell, attorney, regarded the defence pleaded as so 
amply sufhcient as that neither he nor your orator ever thought 
it necessary to exhibit said demands against said Henckley as 
matter of defence, could it even have been done consistently 
with the defence made as aforesaid.” 

He purposely omitted to set off these alleged claims in the 
action at law, and now asks a court of equity to try these un- 
liquidated claims and ascertain their amount, and enable him 
to have the same advantage which he has once waived, when it 
was directly presented to him in the regular course of lega! 
proceedings. Courts of equity do not assist those whose con- 
dition is attributable only to want of due diligence, nor lend 
their aid to parties, who, having had a plain, adequate, and 
complete remedy at law, have purposely omitted to avail them- 
selves of it. 

It is suggested that courts of equity have an original juris- 
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diction in cases of set-off, and that this jurisdiction is not taken 
away by the statutes of set-off, which have given the right at 
law. ‘This may be admitted, though it has been found exceed- 
ingly difficult to determine what was the original jurisdiction 
in equity over this subject. 2 Story’s Eq. 656, 664. But 
whatever may have been its exact limits, there can be no doubt 
that a party sued at law has his election to set off his claim, or 
resort to his separate action. And if he deliberately elects the 
last, he cannot come into a court of equity and ask to be 
allowed to make a different determination, and to be restored 
to the right which he has once voluntarily waived. Barker 
v. Elkins, 1 John. Ch. R. 465; Greene v. Darling, 5 Mason, 201. 

Similar considerations are fatal to the plaintiff’s claim for 
relief, on the ground that the defendant resides out of the 
State, and that therefore he should have the aid of a court of 
equity, to subject the judgment at law to the payment of the 
complainant’s claim. When the complainant elected not to 
file these claims in set-off in the action at law, he knew that 
defendant, who was the plaintiff in that action, resided out of 
the State. If that fact was deemed by the complainant insuffi- 
cient to induce him to avail himself of his complete legal 
remedy, it can hardly be supposed that it can induce a court of 
equity to interpose to create one for him. The question is not 
merely whether he now has a legal remedy, but whether he 
has had one and waived it. And as this clearly appears, equity 
will not interfere. 

The decree of the court below is affirmed. 





Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Ohio, and was argued by counsel. On considera- 
tion whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court in this cause 
be and the same is hereby affirmed, with costs. 


James STEVENS, APPELLANT, v. Royat Guappine anpD Isaac T. 
: Provp. 


Whether patent-rights and copyrights, held under the laws of the United States, are 
subject to seizure and sale on execution, is a question upon which the court does 
not express an opinion in the present case. 
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The seizure and sale, under execution, of “ one copperplate for the map of the State 
of Rhode Island,” did not carry with it the right to print and publish the map. 

It is distinguishable from a voluntary sale of a plate by the owner thereof. 

The ownership of a plate and the ownership of the copyright are distinct species of 
property; and the plate may be used without infringing upon the copyright of print- 
ing and publishing the map. 

But the penalties imposed by the 7th section of the act of congress, passed on the 
3d of February, 1831, namely, the forfeiture of the printed copies and the sum of 
one dollar for each sheet unlawfully printed, cannot be enforced in a court of equity. 

Under a prayer for general relief, the court can decree for an account of profits. This 
right is incident to the right to an injunction in copy and patent-right cases. 


Tuis was an appeal from the circuit court of the United 
States for the district of Rhode Island. 

It was a branch of the case of Stevens v. Cady, reported in 
14 How. 528, and the difference between the two cases is stated 
in the opinion of the court. 

The decree of the circuit court was as follows: — 


Decree. 


This cause came on to be heard on the bill, answer, replica- 
tion, depositions, and other papers in the case, and after the 
hearing, it is ordered by the court that the following entry be 
made on the minutes in relation to the same : — 

“ The court differ in opinion as to the effect of the sale of the 
copperplate, but agree that injunction cannot issue without a 
return of the money paid for the plate.” 

And afterwards, at the same term, Mr.-Stevens having the 
election to return the price of the plate or not, elected not to 
return the same, upon which the respondents move that the bill 
be dismissed, which is dismissed as follows : — 

This cause having been heard on the bill, answer, and other 
pleadings therein, and the complainant having refused to return 
the price of the plate of the map in question as required by the 
court : 

It is now, on motion of the respondents, and by the consid- 
eration of the court, ordered, adjudged, and decreed, that the 
said bill be and the same is hereby dismissed, with costs. 

November term, A. D. 1849. 


From this decree, Stevens appealed to this court. 


It was submitted on a printed argument by the appellant, and 
argued by Mr. Ames, for the appellees. 


Mr. Ames made the following points :— 

1. The 7th section of the act of congress, approved February 
3, 1831, entitled “ An act to amend the several acts respecting 
copyrights,” (4 Stats. at Large, 438,) inflicting forfeiture and 
penalties upon those who shall sell any map, &c., “ without the 
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consent of the proprietor or proprietors of the copyright thereof, 
first obtained in writing, signed in the presence of two credible 
witnesses,” applies only to persons claiming the right of sale by 
act of party, and not to those claiming and proving such right 
by act or operation of law. 4 Stats. at Large, 435, § 1; Hesse 
v. Stevenson, 3 Bos. and Pul. 565, 578; Bloxam v. Elsee, 1 C. 
and P. oars | 8. C. 11 Eng. C. L. R. 468; 8S. C. in Error, 6 B. 
and C. 69; 8. C. 13 Eng. C. L. R. 133; ‘Cartwright v. Amatt, 
2 Bos. and Pal. 43; Sawin et al. v. Guild, 1 Gallison, 485 ; Wil 
son v. Rousseau, 4 How. 646; Webster on Patents, 21-23, 
82, n. .3 3 Godson on Patents and Copyright, 2d ed. 219, 221, 
377, 430: 2 Renouard ‘Traité des Droits d’ Auteurs, ch. 3, § 4, 
arts. 204, 205, p. 348, and onwards. 

2. Copyrights and patent-rights are, by the law of England, 
and in conformity to the principles of justice and policy prevail- 
ing there, as well as in countries of the civil law, liable, as goods 
and chatte ls, to the payment of the debts of the authors or in- 
ventors who. may hold them. As goods and chattels they pass 
to assignees in bankruptcy, and to provisional assignees in insol- 
vency, as “ the assignees ” or “ representatives” of the bankrupt 
or insolvent author or inventor; and, both in England and in 
France, may be seized and sold on execution or decrees of 
seizure issued against him. Hesse v. Stevenson, supra; Bloxam 

Elsee, supra; Cartwright v. Amatt, supra; Mary York v. 
Twine, Cro. Jac. 78; Sewall, Office of Sheriff, 225, 46 Law Lib.; 
Webster on Sanein, 21-23; Godson on Patents and Copy- 
right, 219, 221, incl. 4830; Renouard Traité des Droits d’ Auteurs, 
348, 349, &c., ch. 3, § 4, arts. 204, 205. 

3. After an author has printed his book, or map, in perform- 
ance of the contract of copyright with the public, and it has thus 
passed from the condition of a thought or conception still under 
deliberation, as well as after a patented machine has been com- 
pleted and sold by the inventor, in fulfilment of the contract of 
his letters-patent, and he has, in any manifest form, clothed his 
incorporeal right with a valuable corporeal substance, and, ab- 
stracting other values for the purpose, has brought it into the 
condition of property, in the nature of a personal, tangible good 
or chattel, he thereby has made the right to use and sell the 
same, appurtenant thereto ; and public polic y, common honesty, 
attention to the true interests of the author or proprietor of the 
copyright, as well as of his creditors, and every legal analogy, 
require that the two should not be dissevered for the purpose of 
enabling him to defeat the rights of his creditors, sought through 
the remedies provided by law. Wilson v. Rousseau, 4 How, 
682, 684; Bloomer v. McQuewan et al. 14 Ib. 549, 550, 553, 
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554; 2 Renouard Traité des Droits d’ Auteurs, 348, and on- 
wards, ch. 3, § 4, arts. 204, 205. 

4. That the engraving of a map upon copperplate brings it 
fairly within the principle and policy, that the proprietor having 
made the right to use the plate appurtenant to the same, and to 
the right of property therein, such right will pass with the right 
of property in the plate, whenever that right passes by act or 
operation of law in forms appropriate to such act or operation. 

5. That, at least, the condition of relief annexed by the court 
below was, under the circumstances of this case, a perfectly 
equitable one, and, upon non-compliance therewith by the com- 
plainant, the bill ought to have been, as it was, dismissed with 
costs. Origin of rule imposing terms of relief on complainant. 
1 Spence, Equitable Jurisdiction of Chancery, 216, 422, 423, 
and notes. ‘Though equity cannot relieve against common law 
or statute penalties and forfeitures, (Peacy v. Duke of Somerset, 
1 Stra. 447; Keating v. Sparrow, 1 Ball and Beatty, 372, 373, 
374,) yet it does, in the case of usurious bonds and instruments, 
grant relief against them only on condition of payment of the 
principal and legal interest of the amount borrowed; in other 
words, only upon waiver of the statute forfeitures. 1 Story’s 
Eq. Jurisp. 64 c. and cases cited; Rogers v. Rathbone, 1 Johns. 
Ch. R. 365; Tupper v. Powell, Ib. 439; Morgan v. Schermer- 
horn, 1 Paige, 544; Livingston v. Harris, 3 Ib. 528; Campbell 
v. Morrison, 7 Ib. 158; Judd v. Seaver, 8 Ib. 548; Cole v. Sav- 
age, 10 Ib. 583. 


Mr. Justice CURTIS delivered the opinion of the court. 

The appellant filed his bill in the circuit court of the United 
States for the district of Rhode Island, to restrain the defend- 
ants from printing and publishing a map of that State, whereof 
he claimed to be the exclusive proprietor, under the act of con- 
gress of February 3, 1831, concerning copyrights of maps, &e. 
The defendants admit that they have sold such maps, but allege 
that a copperplate, owned by the plaintiff, was duly sold on an 
execution which issued on a judgment recovered against the 
plaintiff, in the court of common pleas for the county of Bristol, 
in the State of Massachusetts, and that one Isaac H. Cady was 
the purchaser of the plate under that sale; that Cady has used 
the plate to print the said maps, and the defendants have sold 
them ; and they insist that, by the purchase of the copperplate, 
Cady acquired the right to print maps therewith, and to publish 
and sell them; and that, therefore, the defendants have not in- 
fringed on any exclusive right of the complainants. 

By reference to the case of Stevens v. Cady, reported in 14 
How. 528, it will be seen that the same title, now asserted by 
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these defendants, was tried on that case, between the complain- 
ant and Cady. But, as is stated in the report of that case, no 
counsel then appeared or was heard in support of Cady’s title ; 
and Mr. Justice Woodbury, who sat in the cause in the circuit 
court, having deceased, this court was not apprised of the 
grounds and reasons on which the decree of that court dismiss- 
ing the bill rested; and when this cause was called, counsel 
having appeared and desired to be heard, though he frankly 
avowed that the question passed on in the former case was the 
only one which could be raised, the court readily assented, and, 
having now considered the argument of the respondent’s coun- 
sel, the court directs me to state its opinion in the cause. 

The positions assumed by the respondent’s counsel are, that 
copy and patent-rights are subject to seizure and sale on execu- 
tion; and that, whenever the owner of a copyright of a map 
causes a plate to be made which is capable of no beneficial use 
except to print his map, he thereby annexes to the plate the 
right to use it for printing that map, and also the right to pub- 
lish and sell the copies when printed ; and that when the plate 
is sold on execution, these rights pass with the plate, and as 
incidents or accessories thereto, though no mention is made of 
them in the sale. 

There would certainly be great difficulty in assenting to the 
proposition that patent and copyrights, held under the laws of 
the United States, are subject to seizure and sale on execution. 
Not to repeat what is said on this subject, in 14 How. 531, it 
may be added, that these incorporeal rights do not exist in any 
particular State or district; they are coextensive with the 
United States. There is nothing in any act of congress, or in 
the nature of the rights themselves, to give them locality any- 


where, so as to subject them to the process of courts having 


jurisdiction limited by the lines of States and districts. That 
an execution out of the court of common pleas for the county 
of Bristol, in the State of Massachusetts, can be levied on an 
incorporeal right subsisting in Rhode Island, or New York, will 
hardly be pretended. That by the levy of such an execution, 
the entire right could be divided, and so much of it as might be 
exercised within the county of Bristol, sold, would be a position 
subject to much difficulty. 

These are important questions, on which we do not find it 
necessary to express an opinion, because, in this case, neither 
the copyright, as such, nor any part of it, was attempted to be 
sold. The return of the officer on the execution is, that he 
seized and sold “ one copperplate for the map of the State of 
Rhode Island.” The defendants must, therefore, stand upon 
the second position assumed by their counsel, that the right to 
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print and publish the map passed by the execution sale with 
the plate. 

There are no special facts in this case to distinguish it from 
any case of a sale on execution of copper or stereotype plates. 
It appears that the plaintiff owned the plate; whether he made 
it, or caused it to be made, or purchased it after it had been 
made, does not appear. 

Nor should the case be confounded with one where the owner 
of copper or stereotype plate sells them. What rights would 
pass by such a sale would depend on the intentions of its parties, 
to be gathered from their contract and its attendant circum- 
stances. In this case, the owner of the copyright made no 
contract of sale, and necessarily had no intention respecting its 
subject-matter. 

The sole question is, whether the mere fact that the plaintiff 
owned the plate, attached to it the right to print and publish the 
map, so that this right passed with the plate by a sale on execu- 
tion. 

And upon this question of the annexation of the copyright to 
the plate it is to be observed, first, that there is no necessary 
connection between them. ‘They are distinct subjects of prop- 
erty, each capable of existing, and being owned and transferred, 
independent of the other. It was lawful for any one to make, 
own, and sell this copperplate. The manufacture of stereotype 
plates is an established business, and the ownership of the plates 
of a book under copyright may be, and doubtless in practice is, 
separated from the ownership of the copyright. If an execution 
against a stereotype founder were levied on such plates, which 
he had made for an author and not delivered, the title to those 
plates would be passed by the execution sale, and the purchaser 
might sell them, but clearly he could not print and publish the 
book for which they were made. The right to print and publish 
is therefore not necessarily annexed to the plate, nor parcel 
of it. 

Neither is the plate the principal thing, and the right to print 
and publish an incident or accessory thereof. It might be more 
plausibly said that the plate is an incident or accessory of the 
right; because the sole object of the existence of the plate is as 
a means to exercise and enjoy the right to print and publish. 

Nor does the rule that he who grants a thing, grants impliedly 
what is essential to the beneficial use of that thing, apply to this 
case. A press, and paper, and ink, are essential to the bene- 
ficial use of a copperplate. But it would hardly be contended 
that the sale of a copperplate passed a press, and paper, and ink, 
as incidents of the plate, because necessary to its enjoyment. 

The sale of a copperplate passes the right to such lawful use 
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thereof as the. purchaser can make, by reason of the ownership 
of the thing he has bought; but not the right to a use thereof, by 
reason of the ownership of something else which he has not 
bought, and which belongs to a third person. If he has not ae- 
quired a press, or paper, or ink, he cannot use his plate for print- 
ing, because each of these kinds of property is necessary to enable 
him to use it for that purpose. So, if he has not acquired the 
right to print the map, he cannot use his plate for that purpose, 
because he has not made himself the owner of something as 
necessary to printing as paper and ink, or as clearly a distinct 
species of property as either of those articles. He may make 
any other use of the plate of which it is susceptible. He may 
keep it till the limited time, during which the exclusive right 
exists, shall have expired, and then use it to print maps. He 
may sell it to another, who has the right to print and publish, 
but he can no more use that right of property than he can use a 
press, or paper, which belongs to a third person. 

The cases mentioned at the bar, in which incorporeal rights 
have been held to pass with corporeal property, do not apply. 

By the levy of an execution on a mill, the incorporeal rights 
actually annexed to the mill, and necessary to its use, pass 
with the mill. So does what is parcel of the mill, though tem- 
porarily removed from it—as a mill-stone, which has been 
taken from its place to be picked. These, and many other 
such cases, are collected in Broome’s Legal Maxims, 198, 205. 

But the right in question is not parcel of the plate levied on, 
nor a right merely appendant or appurtenant thereto; but a dis- 
tinct and independent property, subsisting in grant from the 
government of the United States, not annexed to any other 
thing, either by the act of its owner or by operation of law. 

For these reasons, as well as those stated in 14 How., our 
conclusion is, that the mere ownership of a copperplate of a 
map, by the owner of the copyright, does not attach to the plate 
the exclusive right of printing and publishing the map, held 
under the act of congress, or any part thereof; but the incor- 
poreal right subsists wholly separate from and independent of 
the plate, and does not pass with it by a sale thereof on execu- 
tion. 

The next question is, whether the complainant can have a 
decree in accordance with the prayer of his bill, for the penalties 
imposed by the 7th section of the act of February 3, 1831. 
The bill prays specifically for a decree for these penalties. We 
speak of the forfeiture of the printed copies, as well as of the 
sum of one dollar for each sheet unlawfully printed, as penal- 
ties; for, under the laws of the United States, it is clear that 
the complainant can have no title to either of them, except by 
way of penalty. 
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There being no common law of copyright in this country, 
whatever rights are possessed by the proprietor of the copyright 
must be derived from some grant thereof, in some act of con- 
gress, either nominatim or by a satisfactory implication; and, 
looking to the act of congress applicable to this subject-matter, 
it appears that the rights claimed by this bill are expressly con- 
ferred by way of forfeiture. Its language is: “Then such 
offender shall forfeit the plate or plates on which such map, 
&c., shall be copied, and also all and every sheet thereof so cop- 
ied or printed as aforesaid, to the proprietor or proprietors of the 
copyright thereof; and shall further forfeit one dollar for every 
sheet of such map, &c., which may be found in his or their pos- 
session, printed, &c., contrary to the true intent and meaning of 
this act; the one moiety thereof to the proprietor or proprietors, 
and the other moiety to the use of the United States, to be 
recovered in any court having competent jurisdiction thereof.” 

In the case of Colburn v. Simms, 2 Hare, 554, Mr. Vice- 
Chancellor Wigram came to the conclusion, that since the de- 
cision of the house: of lords in the case of Miller v. Taylor, 
the right to a decree for the delivery up of copies must be rested 
by the complainant upon some statute provision; and that inas- 
much as courts of equity do not enforce forfeitures by an exer- 
cise of their ordinary jurisdiction, such a jurisdiction also must 
be derived from an act of parliament. And though the 8th 
section of the act of 1 and 2 Vict. c. 59, as well as the preceding 
act of 54 Geo. IIL, c. 156, § 4, allows the forfeited copies to be re- 
covered in “any court of record in which an action at law, or a 
suit in equity, shall be commenced by such author or authors, 
or other proprietor or proprietors,” &c.; yet it was admitted, in 
Colburn v. Simms, that no such order had ever been made, in 
invitum, in a court of equity. It is a significant fact that con- 
gress, in legislating on this subject, though manifestly acquainted 
with the phraseology of the act of Geo. IIL, and though in some 
particulars it adopted that phraseology, yet omitted to confer 
upon courts of equity power to enforce either of the forfeitures 
provided for, but left them to be recovered “in any court having 
competent jurisdiction thereof.” And the only equitable juris- 
diction, as to copyright, conferred upon the courts of the United 
States, is by the act of February 10, 1819, which gives original 
cognizance to the courts of the United States, as well in equity 
as at law, of cases arising under any law of the United States 
granting to authors or inventors the exclusive right to their re- 
spective writings, inventions, and discoveries; and, upon any 
bill in equity filed by any party aggrieved in any such case, shall 
have authority to grant injunctions according to the course and 
principles of courts of equity, to prevent the violation of the 
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rights of any authors or inventors secured to them by any laws 
of the United States, on such terms as the said courts may deem 
fit and reasonable. Though the substance of this enactment 
is incorporated into the 17th section of the patent act of July 
4, 1836, so far as it related to inventors, and so far as it re- 
lated to the subject of patent-rights, is no longer in force, proprio 
vigore, yet,so far as it gave cognizance to the courts of the 
United States of cases of copyright, it still remains in force, and 
is the only law conferring equitable jurisdiction on those courts 
in such cases; for the 9th section of the act of February 3, 
1831, protects manuseripts only. 

There is nothing in this act of 1819, which extends the equity 
powers of the courts to the adjudication of forfeitures ; it being 
manifestly intended, that the jurisdiction therein conferred should 
be the usual and known jurisdiction exercised by courts of equity 
for the protection of analogous rights. The prayer of this bill 
for the penalties must therefore be rejected. 

The remaining question is, whether there ought to be a decree 
for an account of the profits. The complainant has not prayed 
for such an account, nor have the defendants stated one in their 
answer; but the bill does pray for general relief. 

The right to an account of profits is incident to the right to 
an injunction in copy and patent-right cases. Colburn v. Simms, 
2 Hare, 554; 3 Dan. Ch. Pr. 1797. And this court has held, 
in Watts et al. v. Waddle et al., 6 Pet. 389, that where the bill 
states a case proper for an account, one may be ordered under 
the prayer for general relief. See also 2 Pet. 612; 14 Ib. 156; 
16 Ib. 195; 9 How. 405. 

The decree of the circuit court must be reversed, and the cause 
remanded to the circuit court, with directions to award a per- 
petual injunction as prayed for in the bill, and to take an account 
of the profits received by the defendants from the sales of the 
map. 

Order. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Rhode Island, and was argued by counsel. On considera- 
tion whereof it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court in this cause 
be and the same is hereby reversed with costs, and that this 
cause be and the same is hereby remanded to the said circuit 
court, with directions to award a perpetual injunction, as prayed 
for in the bill filed in this case, and to take an account of the 
profits received by the defendants from the sales of the map, 
and for such further proceedings in conformity to the opinion of 
this court, as to law and justice shall appertain. 
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Samvet H. Carpenter, acTinc Executor, anp Cuartes WIt- 
KINS Suort anp J. Citeves Suort, Execurors NAMED AND 
Resipvary LecatTees IN THE WiLL or WI.uiAm Suaort, 
DECEASED, PLAINTIFFS IN Error v. Toe ComMMONWEALTH 
OF PENNSYLVANIA. 


The State of Pennsylvania, in 1826, passed a law by which all inheritances being 
within that commonwealth, which, by the intestacy or the will of any decedent, 
should devolve upon any other than the father, mother, wife, children, or lineal 
descendants of such person, should be subject to a tax. 

In 1850, an explanatory act was passed, declaring that the words “ being within this 
commonwealth,” should be so construed as to relate to all persons who have been 
at the time of their decease or now may be, domiciled within this commonwealth, 
as well as to estates. 

In 1849, a citizen of Pennsylvania died, whose will was proven by a resident executor 
in December, 1849. The executor represented that a portion of the estate, consist- 
ing of securities, stocks, loans, and evidences of debt and property, was not 
within the commonwealth. 

The supreme court of Pennsylvania decided that this portion was subject to the tax, 
and this court has no authority to revise that decision. 

-~ explanatory law is not within the prohibitions of the constitution of the United 

tates. 

It is true that in some respects the rights of donees, under a will, become vested by 
the death of atestator; but until the period of distribution arrives, the law of the 
decedent's domicile attaches to the property. 

The explanatory act is not an er post facto law, within the 10th section of the Ist 
article of the constitution of the United States. This phrase was used in a re- 
stricted sense, relating to criminal cases only. 


Tuts case was brought up from the supreme court of Penn- 
sylvania by a writ of error issued under the 25th section of the 
judiciary act. 

The case is stated in the opinion of the court. 


It was argued by Mr. Ewing, and Mr. Hart, for the plaintiffs 
in error, and by Mr. Hood, and Mr. Scott, for the defendant. 


The following notice of these points on behalf of the plain- 
tiffs in error, upon which the decision of this court turned, is 
taken from the brief of Mr. Ewing: — 

2. That the act of 1850, professes to be explanatory of the 
act ef 1826, does not help it in the least. If a direct act, levy- 
ing a tax or penalty on past cases of collateral inheritance, 
would be ez post facto within the meaning of the constitution 
of the United States, so is this; as if the act of 1826 provided 
for the punishment of crimes, a declaratory law of 1850 could 
not extend its provisions to acts committed prior to the declara- 
tory law, no more than an original law could punish a past fact 
as a crime. 

3. We have here then a retroactive law, which takes the 
property of an individual to the use of the State, because of a 
fact which had occurred prior to the passage of the law. And 
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Wwe suppose it quite immaterial whether it is seized to the use 
of the State, by the name of tax, fine, penalty, or forfeiture, so 
that it is seized by virtue of a lex post factum. 

This court has decided, in cases which raised the question, 
that the clause in the 10th section, lst article of the constitu- 
tion of the United States, which provides that no State shall 
pass any “ex post facto law,” does not prohibit the States from 
passing laws which shall transfer the property of A to B, for 
reasons, ex post facto, that their power in this respect, between 
persons, is unlimited and unrestrained. But that it does pro- 
hibit the States from making past acts penal, which, when per- 
formed, were attended with no punishment or penalty; and it 
equally prohibits them from increasing any punishment or 
penalty by laws passed after the fact; the scope and intent of the 
restriction, as construed and explained by the court, being to 
prohibit the States from punishing the persons or seizing upon 
the property of individuals, by reason of acts committed or 
performed previous to the enactment of the law. It is to pro- 
tect the individual from the direct action of the State against 
his person or property for any past cause, but not to limit the 
power of the State in adjusting or distributing property among 
individuals for like cause. 

Thus a State may say by a law of to-day, that A shall have 
the lands and goods of B, because of some fact done between 
A and B yesterday, which did not then transfer or pledge or 
incumber either lands or goods; the protection of property, as 
between individuals, being left to the constitution and laws of 
the State, except only where a contract intervenes, the validity 
of which they may not impair. But the State cannot by a law 
of to-day forfeit to itself the lands or goods of B, because of 
some fact done or suffered by B yesterday, and which did not 
then by law work a forfeiture or make his lands or goods the 
property of the State. This would be, according to the con- 
struction of the court ex post facto, within the prohibition of 
the constitution of the United States. And I suppose it to be 
quite immaterial whether the past fact, by reason of which the 
property of an individual is seized to the use of the State by a 
subsequent law, lex post factum, be called a crime or not, or 
whether the seizure be denominated fine, levy, or forfeiture. 
This is mere form — “ words, words” — heret in cortice. The 
substance is, the seizure of the lands or funds of an individual 
to the use of the State by a law operating on a past fact. If 
the property of an individual cannot be seized to the use of the 
State, because of a fact which an after law declares criminal, 
may it be so for the same fact if the law do not at all character- 
ize the fact, or if it pronounce it meritorious? This would be 
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absurd. One State legislature enacts: That every member of 
the immediately preceding legislature who voted against the 
passage of the act to establish common schools shall be deemed 
guilty of a misdemeanor, and shall forfeit to the State, to be 
applied to said common schools, one twentieth part of his lands 
and goods. Such a law would be ex post facto within the 
meaning of the constitution, as expounded by this court. 

The legislature of another State enacts: That every mem- 
ber of the immediately preceding legislature who voted against 
the act for the establishment of common schools shall be, and 
he is hereby, declared to be free from all blame or censure there- 
for, and there shall be assessed upon the property of every such 
person one twentieth part of its value, as a public tax to be 
applied to the use of schools. If the first be unconstitutional, 
so is this likewise. It does not, it is true, make the fact crimi- 
nal by an after law, but it attaches to it a penalty, the same in 
its consequence as if it had called it a crime. In substance and 
effect the provisions are the same, and equally within the pro- 
hibition of the constitution. 

If I be correct in this, the constitution of the United States 
does not apply alone in cases where an act, innocent when done, 
is by a subsequent law declared to be a crime, and punished as 
such, but also, to cases where a past fact, giving no right to the 
State to the property of the individual, is by an after law made 
the occasion of burdening him with fine, forfeiture, or assess- 
ment. This case, then, comes literally within the prohibitory 
clause of the constitution. Itis lex post factum, and it is the 
State acting upon and against individuals by reason of the past 
fact. In all cases heretofore decided under this clause of the 
constitution, and in which the retroactive law has been sus- 
tained, the State pronounced by law between individuals, and 
transferred property from one to the other, by reason of some 
_ fact, but not to itself. This, it appears to me, is the great 
ine of distinction; and if it be once passed,— if it be he 1d that 
the State may take property of an individual, because of a past 
fact,— the constitution affords no protection against confisca- 
tion and forfeiture; all that is necessary is to give it a softer 
name. 

—- a statute, having the same effect precisely, to run 
thus :— 

If any person shall heretofore have died within this State, leav- 
ing personal property within it, and also in other States, and 
leaving no lineal heirs; and if the collateral heir or devisee of 
such decedent shall have heretofore claimed and received such 
part of the estate of decedent as was situated without this 
State, he shall be deemed guilty of a misdemeanor, and shall 
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forfeit therefor, and pay to the use of common schools, one haif 
the assets of the decedent which remain within the State at the 
time of the passage of this act. 

No one can doubt that this would be an ex post Sate law, 
within the prohibition of the constitution. 

Strike out of the act the word “ misdemeanor,” it dene not 
vary the case except in words. You retain the forfeiture, but 
fail to characterize the fact. Strike out the word “ forfeit,” and 
insert “ tax,” in its stead, the effect is still the same; you retain 
the penalty, the usual consequence of crime, by another name, 
and attach it as a consequence to a past fact, not pronounced 
criminal. ‘The very part of the supposed criminal law against 
which the constitution of the United States would protect the 
individual, namely, the penalty, remains after the two suggested 
amendments. The parts stricken out, had they remained with- 
out the penalty, would be nugatory, and this court could not 
consider them. 

It seems to me very clear, that the intent and the just effect 
of this constitutional provision is to protect the individual in 
his person and property against punishment or confiscation by 
the State, under a law operating upon a past fact. 

4. We contend, also, that this law, in its retroactive effect, 
impairs the obligation of a contract. 

When Carpenter, the executor, took upon himself the execu- 
tion of the will, he entered into a contract, implied in law, to 
pay over to the legatees what should remain in his hands after 
paying debts and such charges as the law attached to the estate 
and its administration. That sum was about $43,000. The 
act of March 11, 1850, intervenes, and requires the executor 
to pay $25,000 of that sum to the State, and but $18,000 to 
the legatees in discharge of his implied contract. 

This law, therefore, greatly impairs the obligation of this con- 
tract. For, if the law be obligatory, it at once absolves the 
executor from the obligation of his contract to the legatees, just 
to the extent that it requires him to pay to the State, and it 
is because of a fact which occurred before the passage of the 
law. 

Suppose the law to have been enacted in these words : — 

“That every agent, executor, administrator, factor, and at- 
torney, who has in his hands, at the time of the passage of this 
act, moneys heretofore received or collected for his principal, &c., 
shall pay one half thereof into the treasury of the State for the 
use of schools, and the other half to his principal, &c., which 
shall be in full discharge of his legal liability to such principal.” 

[f a State can do this,the constitution of the United States 
does not protect contracts; if a State can take half, as a retro- 











460 SUPREME COURT. 





Carpenter et al. vu. Commonwealth of Pennsylvania. 








active tax, she can take the whole, and she can name any past 
fact she chooses as the cause of the tax. And it is quite imma- 
terial to the creditor whether his contract is annulled absolutely, 
if it be so as to him, and remains valid only for the benefit of 
the State. 

A State may seize the property of an individual directly to 
her own use, but this were an act of arbitrary power not likely 
to occur. She may take his property for any future fact or act, 
whether innocent or criminal, either as a forfeiture or levy, but 
not for a past act or fact, by a retroactive law. She may take 
from A his property and give it to B, but she cannot impair the 
validity, or at all lessen the obligation, of a contract between 
them. 


The following points, on behalf of the defendant, relate to 
that branch of the case upon which the opinion of this court 
rested : — 

1. It does not appear, by the said document or record, that 
the supreme court of the United States has jurisdiction of the 
cause. 

2. It does not appear thereby that there was drawn in ques- 
tion, in the supreme court of Pennsylvania, any of the causes 
or grounds alleged in the said writ of error. 

3. It does not appear thereby that the validity of the Penn- 
sylvania act of assembly of 11th March, 1850, was called in 
question in the cause in the supreme court of Pennsylvania, on 
the ground of its repugnancy to the constitution of the United 
States. 

4. Nor that any such question was decided by the supreme 
court of Pennsylvania in said cause. 

It is only where there is drawn in question in the state court 
the validity (not merely the construction) of a state law, that 
the supreme court of the United States has jurisdiction to re- 
view the question by writ of error; and even then only where 
the validity of the state law is questioned, on the ground that 
it is repugnant to the constitution, treaties, or laws of the 
United States. The Commonwealth Bank of Kentucky v. 
Griffith, 14 Pet. 64; Lawler v. Walker, 14 How. 149, 152; 
Crowell v. Randall, 10: Pet. 368, in which Mr. Justice Story 
reviews the previous cases, &c. See, also, Ohio Life Insurance 
v. Debolt, 16 How. 416, Taney, C. J., 428, &c.; State Bank of 
Ohio v. Knoop, Ib. 369, McLean, J., 384, &c. 

To give jurisdiction to the supreme court of the United 
States, under the 25th section of the judiciary act, it must 
appear on the record itself to be one of the cases enumerated 
in that section ; and nothing out of the record can be taken into 
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consideration. Armstrong v v. . The Treasurer of Athens County, 
16 Pet. 281, 285; 1 Curtis’s Com. § 279. 

Retrospective laws are forbidden to the States only when, in 
civil cases, they impair the obligation of contracts ; or, in crim- 
inal cases, where they are ex post facto. Calder v. Bull, 3 Dall. 
386. 

Where a retrospective law of a State affects vested rights, 
the supreme court of the United States has jurisdiction only 
where such rights are grounded on contract. The Charles River 
Bridge v. The Warren Bridge, 11 Pet. 420, 536, 547; 1 Curtis’s 


Com. §§ 244, 253,. note 1; The Providence Bank v. Billings, 
1 Pet. 514, 558, 561. 


Mr. Justice CAMPBELL delivered the opinion of the court. 

The legislature of Pennsylvania, in 1826, adopted a law by 
which all inhe ritantes, “being within this commonwealth,” 
which, by the intestacy or the will of any decedent, should de- 
volve “upon any other than the father, mother, wife, children, 
or lineal descendants ” of such person, should be subject to the 
5 om of a tax, now fixed at five per cent. Purd. Dig. 138, 


i The assessments under this act were confined to the property 
which might be within the commonwealth. The. Common- 
wealth v. Smith, 5 Barr. 142. 

In March, 1850, by an explanatory act, it was declared that 
the words “ being within this commonwealth, shall be so con- 
strued as to relate to all persons who have been at the time of 
their decease, or now may be, domiciled within this common- 
wealth, as well as to estates; and this is declared to be the true 
intent and meaning of this act.” 

William Short, a citizen of Pennsylvania, died within the 
State a few months previously to the -passage of this act, leay- 
ing his property to friends and collateral relations, the principal 
of whom, the residuary legatees, reside beyond the limits of the 
State. The will was proven, by a resident executor, in Decem- 
ber, 1849, before the register’s court in Philadelphia, and a set- 
tlement was made with that court in June of the following 
year. In that settlement, the executor represented that a por- 
tion of the estate, consisting of securities, stocks, loans, and 
evidences of debt and property, was not within the common- 
wealth, and offered to pay the tax for the property within, 
under the act of 1826, and denied the validity of the assess- 
ment under the act of 1850. The tax was assessed upon the 
entire personal estate, without reference to its locality, by the 
court, and its judgment upon this subject was affirmed by the 
supreme court, to which it was removed by certiorari. ‘That 
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court says: “ More pointed words to make the act (of 1850) 
retrospective could not be chosen; and it will scarce be said the 
legislature had not power to make it so, at least while the assets 
remain in the hands of the executor as administrator. No 
clause of the constitution forbids it to extend a tax already 
laid, or to tax assets not taxed before ; and, in establishing its 
peculiar interpretation, it has only done indirectly what it was 
competent to do directly.” The supreme court thus interprets 
the act of 1850 as if it read: “ That assets in the hands of an 
executor, for distribution among the collateral relations of or 
strangers to the decedent, shall be subject to a tax of five per 
cent.” 

This court has no authority to revise the act of Pennsylvania, 
upon any grounds of justice, policy, or consistency to its own 
constitution. ‘These are concluded by the decision of the public 
authorities of the State. The only inquiry for this court is, does 
the*act violate the constitution of the United States, or the trea- 
ties and laws made under it? 

The validity of the act, as affecting successions to open after 
its enactment, is not contested; nor is the authority of the 
State to levy taxes upon personal property belonging to its citi- 
zens, but situated beyond its limits, denied. But the complaint 
is, that the.application of the act of 1826, by that of 1850, to a 
succession already in the course of settlement, and which had 
been appropriated by the last will of the decedent, involved an 
arbitrary change of the existing laws of inheritance to the 
extent of this tax, in the sequestration of that amount for the 
uses of the State. That the rights of the residuary legatees 
were vested at the death of the testator, and from that time 
those persons were non-residents, and the property taxed was 
also beyond the State; and that the State has employed its 
power over the executor and the property within its borders, to 
accomplish a measure of wrong and injustice. That the act 
contains the imposition of a forfeiture or penalty, and is ex post 
facto. It is, in some sense, true, that the rights of donees under 
a will are vested at the death of the testator; and that the acts 
of administration which follow are conservatory means, directed 
by the State to ascertain those rights, and to accomplish an 
effective translation of the dominion of the decedent to the 
objects of his bounty; and the legislation adopted with any 
other aim than this would justify criticism, and perhaps cen- 
sure. But, until the period for distribution arrives, the law of 
the decedent’s domicile attaches to the property, and all other 
jurisdictions refer to the place of the domicile, as that where 
the distribution should be made. The will of the testator is 
proven there, and his executor receives his authority to collect 
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the property, by the recognition of the legal tribunals of that 
place. The personal estate, so far as it has a determinate 
owner, belongs to the executor thus constituted. The rights of 
the donee are subordinate to the conditions, formalities, and 
administrative control, prescribed by the State in the interests 
of its public order, and are only irrevocably established upon its 
abdication of this control, at the period of distribution. If the 
State, during this period of administration and control by its 
tribunals and their appointees, thinks fit to impose a tax upon 
the property, there is no obstacle in the constitution and laws 
of the United States to prevent it. Ennis v. Smith, 14 How. 
400; In re Ewin, 1 Cr. and Jer. 151; 1 Barb. Ch. R. 180; 6 W. 
H. and G. Cy. R. 217; 21 Conn. R. 577. 

The act of 1850, in enlarging the operation of the act of 
1826, and by extending the language of that act beyond its 
legal import, is retrospective in its form; but its practical 
agency is to subject to assessment property liable to taxation, 
to answer an existing exigency of the State, and to be collected 
in the course of future administration ; and the language retro- 
spective is of no importance, except to describe the property to 
be included in the assessment. And, as the supreme court has 
well said, “in establishing its peculiar interpretation, it (the leg- 
islature) has only done indirectly what it was competent to do 
directly.” 

But if the act of 1850 involved a change in the law of suc- 
cession, and could be regarded as a civil regulation for the 
division of the estates of unmarried persons having no lineal 
heirs, and not as a fiscal imposition, this court could not pro- 
nounce it to be an ex post facto law, within the 10th section of 
the 1st article of the constitution. The debates in the federal 
convention upon the constitution show that the terms “ex post 
facto laws” were understood in a restricted sense, relating to 
criminal cases only, and that the description of Blackstone of 
such laws was referred to for their meaning. 3 Mad. Pap. 1399, 
1450, 1579. 

This signification was adopted in this court shortly after its 
organization, in opinions carefully prepared, and has been re- 
peatedly announced since that time. Calder v. Bull, 3 Dall. 
386 ; Fletcher v. Peck, 6 Cranch, 87; 8 Pet. 88; 11 Ib. 421. 

The same words are used in the constitutions of many of the 
States, and in the opinions of their courts, and by writers upon 
public law, and are uniformly understood in this restricted 
sense. 3 N. H. 375; 5 Mon. 133; 9 Mass. 363; 6 Binn. 271; 
4 Geor. 208. 

The plaintiff's argument concedes that,his case is not within 
the scope of this clause of the constitution, unless its limits are 
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enlarged to embrace civil as well as criminal cases; and he 
insists that the court should depart from the adjudications here- 
tofore made upon this subject. But this cannot be done. There 
is no error in the record, and the judgment of the supreme court 
is affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the supreme court of Pennsylvania, and was argued by 
counsel. On consideration whereof it is now here ordered, 
adjudged, and decreed by this court, that the decree of the said 
supreme court in this cause be and the same is hereby affirmed, 
with costs. 


James Ruopes, CoMPLAINANT AND APPELLANT, v. WILLIAM B. 
Farmer, Wituiam FetiLows, anp Cornetivus Fe.tiows. 


Where a complainant sought to recover by bill in chancery the proceeds of a judg- 
ment which he alleged that his debtor had against a third person, and it turned out 
that his debtor had only an interest of one fourth in this judgment, which fourth was 
collected and the proceeds paid over to the solicitor of the complainant during the 
pendency of the suit, the bill was properly dismissed at the cost of the complain- 
ant. 

The assignment of the judgment was, in reality, conditional, although absolute on its 
face ; and the present bill being in the nature of a bill to carry that assignment into 
effect, in such a case parol evidence is admissible to rebut or explain an equitable 
interest. 

The judgment was nominally assigned to the debtor, but his equitable interest in 
it was only one fourth, which was all that the complainant was entitled to. This 
fourth being paid before the decree, together with costs up to that time, it was 
proper to dismiss the bill at the cost of the complainant. 


Tuis was an appeal from the district court of the United 
States, for the northern district of Mississippi. 
The facts in the case are stated in the opinion of the court. 


It was argued by Mr. Phillips, for the appellant, and by Mr. 
Bibb, for the appellee. 


Mr. Phillips made the following points : — 

A judgment creditor is entitled in equity to attach a debt due 
to the debtor. Bayard v. Hoffman, 4 John. C. 453; Egberts v. 
Pemberton, 7 Ib. 209; Hudson v. Plets, 11 Paige, 182; Candler 
v. Petit, 1 Ib. 170. 

Parol evidence was inadmissible to contradict the assignment. 
It is conceded that the design was to invest the party with a 
“legal title.’ 1 Story’s Eq. §§ 118-115; 6 Ves. 332; 1 Pet. 
16; 3 Greenleaf’s Ey. 368. 

The evidence offered by defendant that his object was to 
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enable Farmer to use the judgment as a set-off, while he re- 
mained the owner thereof, shows an attempt to commit a fraud 
upon the law. 1 Poth. on Obl. 415; Barb. on Set-off, 37, 58; 
7 Cow. 469, 481; 1 Paige, 289. 

The agreement set up is equally obnoxious to the charge of 
champerty. 2 Sims and Stu. 244; 15 Ves. 156; 2 Story’s Eq. 
1049. 

The new agreement offered to be set up being in itself illegal, 
will not be admitted as an answer to the prayer of the bill. 7 
Ves. 470; 2 Story’s Eq. §§ 298, 305, 697. 

As to costs, courts of equity are governed by “ general rules 
and former precedents ;” and when a question of costs is con- 
nected with a substantial ground of appeal, the party may 
succeed with the former question though he fail with the latter. 


2 Hagg. Ecc. Rep. 374; 4 Russel, 180. 





Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal in chancery, from the district court of the 
United States for the northern district of Mississippi. 

Rhodes, the complainant, recovered two judgments, in 1850, 
against Sneed, Wright, James E. Farmer,and William B. Far- 
mer, in the district court—one for the sum of $1,308.68, the 
other for $3,179.19—on which executions were issued and 
returned, nulla bona. Prior to this, W. and C. Fellows, in the 
name of McKewen, King, and Company, had recovered a judg- 
ment against James Strong and others, for $3,937.75, in the 
same court; and Strong, with the view of placing his property 
beyond the reach of the judgment, conveyed it to his wife. This 
conveyance, on an issue being made, under the practice of Mis- 
sissippi, was set aside. 

In the trial of the above issue, the complainant states it ap- 
peared in proof that William B. Farmer was the owner of the 
judgment against Strong and others, it having been assigned to 
him by W. and C. Fellows; and the complainant alleged that 
his judgment against Farmer, being unsatisfied, was a lien in 
equity upon the interest and claim of William B. Farmer, to 
the judgment assigned to him. And the complainant prayed that 
said judgment might be held by Farmer and W. and C. Fellows, 
subject to his judgments, and that they might be enjoined from 
paying it over, &c. 

William B. Farmer, in his answer, admits that the judgments 
against him had been obtained, and that gxecutions on them 
had been returned, nulla bona. He denie#that the judgment 
against Strong was ever sold to him; but he states that, in 1848, 
being sued for a large debt, which he supposed to belong to 
Strong, and wishing to procure a set-off, he applied to W. and 
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C. Fellows for the control of said judgment, offering to pay them 
three fourths of the amount that he might realize of the judg- 
ment, should he be able to use it as a set-off, which was 
agreed to by them; and that he executed a penal bond, to pay 
to the said W. and C. Fellows three fourths of the amount so 
recovered on their judgment. 

Defendant also states that the complainant received from 
James E. Farmer, a co-defendant, a sum of money, on the 
receipt of which he released the judgments ; and the defendant 
submits, whether such release does not exonerate the other de- 
fendants. 

He also states that he had made a verbal assignment of the 
judgment to William Cathron, as an attorney, for collection ; 
and he submits whether the judgment can be made liable by the 
complainant to the satisfaction of his judgments. Other mat- 
ters are set up in the answer, and he prays that the answer may 
be considered a cross-bill, &c. 

The condition of the penal bond, given to W. and C. Fellows, 
stated that they had transferred to Farmer the judgment against 
Strong et al., for the sum $3,937, subject to credits of about 
$763. Now, if the said obligors shall pay to W. and C. Fel- 
lows, or their assigns, in two equal instalments, on the 27th of 
January, 1849, and on the 27th of January, 1850, three fourths 
of the amount which may be secured or realized by said Farmer 
out of said judgment, bearing interest at six per cent., deducting 
costs and attorney’s fees which may be incurred, &e, then the 
obligation to be void. 

In their answers, W. and C. Fellows deny that their co-de- 
fendant, William B. Farmer, is the owner of the whole of their 
judgment against Strong and others, but admit that he has an 
interest of one fourth part, &c. 

During the pendency of this suit, the following receipt was 
given by John 8. Topp, counsel for the complainant : — 

“ June 9, 1852. Received of Messrs. Boston and Stearns, 
$1,052.59, being the one fourth part of the balance left in the 
marshal’s hands, in the case of W. and C. Fellows v. Strong 
and wife, after deducting $700 for fees, as provided for in the 
within agreement.” 

The district court, in its decree, says: “ It appearing to the 
court that from the written admissions of Mr. Topp, solicitor 
for the complainant, since his filing the bill in this cause, recov- 
ered one fourth ofgthe amount of the judgment of W. and C, 
Fellows v. James ®trong and Mary A. Strong, his wife, which 
is enjoined in this cause, and that the complainant is entitled to 
no further relief in the premises, the injunction was dissolved, 
and the bill dismissed at the complainant’s costs. 
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The judgment of W. and C. Fellows v. Strong was assigned 
to Farmer without condition, and it is contended that parol evi- 
dence was not admissible to alter the terms of the assignment. 

There is a good deal of testimony on the contract of assign- 
ment. Some of the statements are somewhat conflicting, but 
they are reconcilable; and the result of the whole is, that the 
assignment was made of the judgment to enable Farmer to use 
it by way of set-off to a demand against him which he supposed 
belonged to Strong. But it was understood that Farmer should 
have one fourth of the amount recovered from Strong, after de- 
ducting the costs for his labor and trouble in collecting the 
money, and for the payment of the residue of the judgment he 
gave bond and security. 

The assignment of the judgment was good in equity, and 
though absolute on its face, the bond given expressed thegeondi- 
tions, and showed that Farmer’s interest in the judgment against 
Strong extended only to one fourth part of it, after deducting 
costs. 

The bill of the complainant is in the nature of a bill fora , 
specific execution of the assignment of the judgment, and in 
such a case parol evidence is admissible to rebut or explain 
in equity. But the penal bond given to W. and C. Fellows, 
by Farmer, with Brown as security, sufficiently explains the 
transaction. 

The judgments obtained by the complainant against William 
B. Farmer and others constituted no lien, equitable or legal, on 
the judgment against Strong, after it was assigned to Farmer; 
and no relief could be given to the complainant against the 
assigned judgment, beyond the equitable interest of Farmer. 
He is represented to have been insolvent at the time the decree 
was entered. As one fourth of the judgment, after paying costs, 
was paid to the complainant before the decree, we think that. 
the decree of the district court dismissing the bill at the com- 
plainant’s costs, was correct. 

The defendants were not liable to pay more than one fourth 
of the judgment, and as that amount was paid, about the time 
it was collected on the judgment against Strong, the defendants 
were not in default. 

There is no evidence of a payment to the complainant by 
James E. Farmer, a co-defendant of William B. Farmer, on 
which a release of the judgments was executed by the com- 
plainant, as alleged in Farmer’s answer. Nor is there any 
ground of defence, from the alleged verbal agreement with 
Cathron, who, as an attorney, was employed to collect the judg- 
ment against Strong. 

The complainant, both in prosecuting the suit in the district 
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court, and also by his appeal to this court, sought to recover the 
whole amount of the judgment against Strong, or at least so 
much of it as would satisfy his two judgments against Farmer 
and others. But he can in this mode of proceeding reach only 
the equity of his judgment debtor in the assigned judgment; 
and having received that, he can claim nothing more. The 
decree of the distriet court is affirmed, at the costs of the com- 
plainant. 


Order. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the northern dis- 
trict of Mississippi, and was argued by counsel. On considera- 
tion whereof it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said district court in this cause 
be an the same is hereby affirmed, with costs. 


Rosert Wick.irre, ADMINISTRATOR, WITH THE WILL ANNEXED, 
or Luke TIERNAN, DECEASED, COMPLAINANT AND APPELLANT, 
v. BensamMin Eve, in n1s OWN Ricut aNpD as ADMINISTRATOR 
or Josern Eve, peceaseD, Ricnarpson Apams, Executor 
or RanpoLtpu ADAMS, DECEASED, Rosert P. Lercuer, James 
BaLuiInGeR, AND FRANKLIN BALLINGER. 


Where a judgment had been obtained in the circuit court of the United States for the 
district of Kentucky, in a suit brought by a citizen of Maryland against certain 
ersons in Kentucky, and the judgment was afterwards perpetually enjoined at the 
instance of the defendants, and a bill was filed by a citizen of Kentucky against the 
original defendants, who were also citizens of Kentucky, this bill was properly dis- 
missed by the court for the want of jurisdiction. 

The circumstance that the complainant claimed that this was in the nature of a bill 
of review of the decree which was passed in a suit between citizens of different 
States, was not sufficient to devest it of the character of an original bill. 

Moreover, the administrator of a deceased partner had no right to interpose and claim 
a debt due to the partnership. It was the right of the surviving partner to settle 
up the concerns of the firm. 


Tuis was an appeal from the circuit court of the United 
States for the district of Kentucky. 


The case is stated in the opinion of the court. 


It was argued by Mr. Preston, for the appellant, and by Mr. 
Blair, for the appellees. 


It would be difficult to report the arguments of counsel with- 
out giving a detailed history of the transactions between the 
parties. They are, therefore, omitted. 
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Mr. Justice CATRON delivered the opinion of the court. 

In 1822, some of the defendants made two notes, one for 
$1,308.44, and one for $1,383.95, to Luke Tiernan and sons; 
one payable the 1st of December of that year, and the other 
December 1, 1823. 

In 1833, suits were brought by the plaintiff, as attorney of the 
payees, in the United States circuit court for the Kentucky dis- 
trict, and judgments were obtained by default. 

No executions to enforce the judgments were put into the 
marshal’s hands till December 15, 1845; and shortly after they 
were stayed by injunction, at the suit of some of the defendants 
against Charles Tiernan, the surviving partner, on the ground of 
payment, and the bar of the statute of Kentucky, for failing to 
sue out executions within twelve months after judgment; and 
on the 6th day of May, 1847, the injunction was, by decree of 
the United States circuit court, made perpetual. 

Wickliffe had, in the mean time, brought suit against Luke 
Tiernan, claiming an indebtedness against him to the amount 
of about three thousand dollars, but never obtained judgment. 
He had attached the debt he alleged to be due by the defendants 
to Tiernan and Sons, and when the injunction suit was pending 
against the surviving partner, Wickliffe, having obtained letters 
of administration on the 13th of November, 1846, petitioned to 
be made a defendant, but the court overruled the motion. 

On the 6th of December, 1847, he moved for leave to file a 
bill of review on the same ground, but the court also refused ; 
and the present suit was brought to set aside the decree enjoin- 
ing execution of the two judgments, on the ground that the de- 
eree in favor of Eve and others was obtained by fraud, through 
the connivance of Charles Tiernan, the defendant. The bill 
alleges, among other things, that Charles Tiernan was largely 
indebted to his father, and had assigned his interest in the judg- 
ments to him, and had become bankrupt. There is no averment 
in the bill that the partnership debts of Luke Tiernan and Sons 
had been paid; nor is there any averment that the complainant 
and defendants were citizens of different States. 

Wickliffe attempted to have himself made a defendant to the 
suit of John G. Eve and others against Charles Tiernan, on the 
assumption that Luke Tiernan was indebted to him, Wickliffe, 
and he claimed a right to have part of the amount due to him 
from Luke Tiernan satisfied out of the moneys he alleged were 
due to Luke Tiernan and Sons from Eve and others. Charles 
Tiernan, being the surviving partner of the firm, had the sole 
right to defend the suit, as he represented the partnership prop- 
erty; in regard to which, the administrator of Luke Tiernan 
had a right to come into a court of equity by bill, to coerce the 
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surviving partner to settle, and pay the debts of the firm with 
the joint property; and after the creditors of the partnership 
were satisfied, then Luke Tiernan’s administrator might have 
come in on a bill, properly framed, for one third of the surplus, or 
as much more as Luke Tiernan was in advance to the firm. 
This familiar doctrine is well stated by Mr. Justice Story, in his 
work on Partnership, §§ 97, 347. 

But the bill before us claims no relief in this form; the com- 
plainant asks that the decree releasing Eve and others may be 
set aside as fraudulent, and the balance due on Eve’s debt may 
be decreed to him, as administrator of Luke Tiernan; and in 
this capacity he seeks to retain for himself, and subject the 
property of the firm to pay the debts of an individual partner. 
Charles Tiernan is no party to this proceeding, and as he was 
not brought before the court, there could be no jurisdiction taken 
of the subject-matter; he being legal owner of the chose in 
action claimed, if the claim had any existence. 

The bill was dismissed in the circuit court, because the com- 
plainant and the defendants were citizens of Kentucky, and 
therefore the court declared it had no jurisdiction, for want of 
proper parties. ‘T'o obviate this objection, it is insisted here, on 
the part of the appellant, that this is a bill of review of the pro- 
ceeding in the cause of John G. Eve and others, against Charles 
Tiernan. The appellant having been refused the privilege to 
file a bill of review, he then filed this original bill, impeaching 
the decree for fraud; and to this bill none but citizens of Ken- 
tucky were parties. 

It is manifestly an original bill, within the description given 
by Mr. Justice Story’s Eq. Plead. § 404, and being so, the 
circuit court had no jurisdiction of the parties. 

It is ordered that the decree, dismissing the bill, be affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Kentucky, and was argued by counsel. On consideration 
whereof it is now here ordered, adjudged, and decreed by this 
court that the decree of the said circuit court in this cause be 
and the same is hereby affirmed, with costs. 
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Zacuary Puuiiam, Execuror or Amos ALsBritTon, Puatn- 
TIFF IN Error, v. ALEXANDER OsBORNE, ADMINISTRATOR 
oF SamvueL Woopwarp. 


; Although, by the laws of Alabama, a lien upon property accrues from the delivery 
of the execution to the sheriff or marshal, and the rights of creditors claiming 
under the same jurisdiction are adjudged accordingly, yet the same rule does not 
apply where a controversy arises between executions issued by a court of the 
United States and a State court. 

In such a case the rule is, that whichever officer, the sheriff or the marshal, acquires 
possession of the property first by the levy of the execution, obtains a prior right, 
and a purchaser at a judicial sale will take the property free from all liens of the 
same description. 


Tus case originated in the district court of the United 
States, for the middle district of Alabama, between Samuel 
Woodward, plaintiff in execution, and* Amos Albritton, 
(claimant,) defendant, who were afterwards represented by 
their administrator and executor respectively. It was a con- 
test as to the superior validity of executions issued out of a 
state court and a United States court, under the following 
circumstances : — 


United States Execution. State Execution. 
1842, 1842. 


, April 19. Two judgments 
against Pulliam in the district 
court of Pickens county. 





May term. Woodward’s|) May4. Executions on these 
judgment against Pulliam injissued. 
the district court of the United| 


States for the middle district of 
Alabama. 





June 10. Execution ome July 12. Sheriff levied on 
certain slaves. Bonds given 
for their forthcoming on first 
| Monday in August. 


R 
| August 3. Execution on 
these forthcoming bonds. 
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| September 21. Execution 
levied on the negroes named in 
‘the issue in this case. 
| 
October 26. Marshal levied; October 3. Sheriff sold 
on the negroes. \slaves to Albritton. 


Upon the trial, the court instructed the jury as follows, viz. 

On the case being submitted to the jury, the court charged 
the jury, that if the executions which issued on the two judg- 
ments against Pulliam were levied upon sufficient property, 
and a bond given for the forthcoming of the property on the 
day of sale, in each case, which bonds were forfeited and thus 
returned by the sheriff, and that afterwards executions were 
issued on the judgments rendered on the said forthcoming 
bonds, against the said Pulliam and his surety in the said 
forthcoming bonds, which said executions did not come to the 
hands of the sheriff until some days after the execution in favor 
of the plaintiff was received by the marshal; that the said 
plaintiff | had the priority of lien on the property of Pulliam, and 
that the said negroes levied upon by the marshal, in said case, 
were liable to satisfy the execution of the said plaintiff, not- 
withstanding they had been levied upon and sold by the sheriff 
under the execution against Pulliam and his surety in the 
forthcoming bonds; to which charge claimant excepts, and 
prays the judge of this court to sign and seal this bill of excep- 
tions, which is accordingly done. 

Wm. Crawrorp, [sEAL.| 


This instruction being in favor of Woodward, the plaintiff 
in execution, Albritton sued out a writ of error and carried the 
case to the circuit court of the United States, for the fifth 
judicial circuit, southern district of Alabama. 

In April, 1853, that court passed an order “that the said 
cause be transferred to the supreme court of the United States, 
according to the statute in such case made and provided.” 


It was argued by Mr. Badger, for the plaintiff in error, no 
counsel appearing for the defendant. 


Mr. Badger contended that the instructions of the court 
below were erroneous, and that the claimant, Albritton, ob- 
tained a good title under his purchase from the sheriff. 

First. ‘The licn upon the slaves created by the issue, delivery, 
and levy of the first executions from the state court continued, 
notwithstanding the giving of the forthcoming bonds; the 
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slaves were still in custodia legis, and not liable to seizure 
under another execution from another court. Caperton v. 
Martin, 5 Ala N. S. 217; Langdon v. Brumby,7 Ala. 53; 
Doremus v. Walker, 8 Ala. 194; Hagan v. Lucas, 10 Pet. 400. 

Secondly. If the lien of the first-issued executions upon the 
judgments in the state court was lost by the taking of the 
forthcoming bonds and surrender of the slaves to the defend- 
ant in execution, still, the title of the claimant was valid. 
Then the case would be this: an execution from the court of 
the United States was delivered to the marshal on the 10th 
June, but no proceedings had until the 26th October; mean- 
time executions from the state court were delivered to the 
sheriff, (to wit, on the 3d of August,) and the slaves levied 
upon, (to wit, on the 2d of September,) and sold, (to wit, on 
the 3d of October.) 

Now, the rule in such case, adopted because absolutely nec- 
essary to prevent collisions between different jurisdictions 
having a common authority over the same subject, is this: 
“ Where there are several authorities equally competent to bind 
the goods of a party, when executed by the proper officer, they 
(the goods) shall be considered as effectually, and for all pur- 
poses, bound by the authority which first actually attaches 
upon them, in point of execution, and under which an execu- 
tion shall have been first executed.” Payne v. Drewe, 4 East. 
523; Hagan v. Lucas, above cited. 

Upon this principle, the supreme court of North Carolina, in 
which State the common law still obtains that executions bind 
the goods from their teste, laid down the rule in these terms: 
“When several executions issuing from different competent 
courts are in the hands of different officers, then, to prevent 
conflicts, if the officer holding the junior execution seizes prop- 
erty by virtue of it, the prope arty so seized is not subject to the 
execution in the hands of the other officer, although first 
tested.” And the court held that “a levy attaches upon the 
goods in point of execution.” Jones v. Judkins,4 Dev. and 
Bat. 454. 

It is believed that nothing can be urged against these posi- 
tions with even apparent force, except what is said by the 
— court of Alabama in the before-cited case of Langdon 

Brumby: that where goods are levied upon by a junior 
qeceation: and delivered to a third person upon his making 
claim, &c., according to the law of that State, these goods may 
be seized under an execution, the lien of which first com- 
menced. 

If this should be alleged, the following answers will be 

ven :— 
ai 40* ° 








474 SUPREME COURT. 





Pulliam v. Osborne. 





1. The case stated by that court is not ours; there the execu- 
tion referred to was senior to that under which the first seizure 
was made; here the execution of the defendant in error was 
junior to that under which the first seizure was made. 

2. However, the rule may be a good one in cases contem- 
plated by it where the same officer is charged with both execu- 
tions, it being his duty so to arrange the processes in his hands 
as to apply the property to the satisfaction of that which has 
legal priority, it can never be just where the executions are in 
the hands of several officers acting under independent authori- 
ties, having a concurrent jurisdiction over the same subject. 

3. The rule was applied and is applicable only where no sale 
has been actually made under the junior execution ; for if such 
sale has been made, whether with or without fault of the officer 
holding the executions, the title of the purchaser is valid, and 
the goods sold are not liable to seizure under the senior execu- 
tion. Smallcomb v. Buckingham, 1 Ld. Raym. 251; Hutchin- 
son v. Johnston, 1 T. R. 729; Ryebot v. Peckham, in note, 731. 

4. If this be so, where there is one officer acting under one 
jurisdiction, in the execution of several writs, @ fortiori, and, to 
avoid manifold inconveniences, it must be so where there are 
different officers acting under jurisdictions independent of each 
other. 

Finally. ‘There having been no seizure under the execution 
from the United States court, on the 3d August, when the 
sheriff made his levy, nor when he made his sale, on the 3d of 
October, this much is certain: The sheriff had a right, and was 
bound to levy and sell; and, if he had returned nulla bona, he 
would clearly have been liable for a false return. Then the 
sheriff had lawful authority to seize, and lawful authority to 
sell, and, consequently, the purchaser obtained a good title ; for 
how can it be maintained that the sheriff may lawfully sell 
what no one may lawfully buy? Yet this is the whole ques- 
tion in the cause ; for the marshal claims to sell under his proe- 
ess what had been before bought under the execution of the 
state court, which he cannot do if the former sale was lawfully 
made, under sufficient authority. It is, in one word, an attempt 
by the marshal to transfer to another the consequences justly 
due to himself, for having delayed to take any steps upon the 
execution in his hands, from the 10th June to the 26th October, 
and permitting a junior process, in the mean time, to attach 
and apply the property to another demand. 


Mr. Justice CAMPBELL delivered the opinion of the court. 
This was an issue in the district court, under a statute of 


Alabama, (Clay’s Digest, 213, §§ 62, 64,) for the trial of the 
. 
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right to property taken under an execution from that court, in 
favor of the appellee, and claimed by the testator of the appel- 
lant, as belonging to him, and not to the defendant in the exe- 
cution. 

It appeared on the trial that, at the delivery of the execution 
to the marshal, in favor of the appellee, the property belonged 
to the defendant, and that the levy was made before the return. 
day of the writ; but that, before this levy, the property had 
been seized and sold to the claimant, by a sheriff in Alabama, 
under executions issued from the state courts, upon valid judg- 
ments, after the teste and delivery of the executions from the 
district court. 

The district court instructed the jury, that a sale under a 
junior execution from the state court did not devest the lien of 
the execution from the district court, and that the writ might be 
executed, notwithstanding the seizure and sale under the process 
from the state court. 

The lien of an execution, under the laws of that State, com- 
mences from the delivery of the writ to the sheriff, and the lien 
in the courts of the United States depends upon the delivery of 
the writ to their officer. But no provision is made by the stat- 
utes of the State or United States for the determination of the 
priorities between the creditors of the respective courts, state 
and federal. ‘They merely provide for the settlement of the pri- 
orities between creditors prosecuting their claims in the same 
jurisdiction. 

The demands of the respective creditors, in the present in- 
stance, were reduced to judgments, and the officers of either 
court were invested with authority to seize the property. 

The liens were, consequently, codrdinate or equal; and, in 
such cases, the tribunal which first acquires possession of the 
property, by the seizure of its officer, may dispose of it so as to 
vest a title in the purchaser, discharged of the claims of creditors 
of the same grade. 

This court applied this principle (Williams v. Benedict, 
8 How. 107) to determine between judgment creditors in a 
court of the United States, and an administrator holding under 
the orders of a probate court of a State ; in Wiswall v. Simp- 
son, 14 How. 52, in favor of a receiver holding under the 
appointment of a court of chancery of a State and a judgment 
creditor ; in Peale v. Phipps, 14 How. 368, in favor of a trustee 
in possession, under the order of a county court, against such a 
creditor; and in Hagan v. Lucas, 10 Pet. 400, between execu- 
tion creditors issuing from state and federal jurisdictions. The 
same principle has been applied, in several state courts, in favor 
of the purchasers at judicial sales of steamboats, and other 
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crafts subject to liens in the nature of admiralty liens. Steam- 
boat Rover v. Stiles, 5 Black. 483; Steamboat Raritan v. Smith, 
10 Mo. 527; 19 Ala. 738; and is recognized in the courts of 
common law and admiralty in Great Britain. 4 East. 523; 
2 Wms. Ex’rs, 888; The Saracen, 3 W. Rob. 

In Alabama, the bond fide purchaser at a judicial sale, made 
to enforce a statutory lien, takes the property discharged of liens 
of the same description, whether the subject of sale be land or 
personal property. Wood v. Gary, 5 Ala. 43; 12 Ib. 838; 
11 Ib. 426. ‘The propriety of the rule is fully vindicated by the 
statement in Hagan v. Lucas, 10 Pet. 400, where this court 
says: “ A most injurious conflict of jurisdiction would be 
likely often to arise between the federal and state courts, if the 
final-process of the one could be levied on property which had 
been taken by the process of the other. ‘he marshal or the 
sheriff, as the case may be, acquires by a levy a special property 
in the goods, and may maintain an action for them. But if the 
same goods may be taken in execution at the same time, by the 
marshal and the sheriff, does this special property vest in the 
one or the other, or both of them? No such case can exist; 
property once levied on remains in the custody of the law, and 
it is not liable to be taken by another execution in the hands of 
a different officer, and especially an officer acting under a differ- 
ent jurisdiction.” 

The instruction of the district court is erroneous, and its 
judgment is therefore reversed and cause remanded. 


Order. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the south- 
ern district of Alabama, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the district court of the United 
States for the middle district of Alabama in this cause be and 
the same is hereby reversed with costs, and that this cause be 
and the same is hereby remanded to the said district court of 
the United States for the middle district of Alabama, with 
directions to award a venire facias de novo. 
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Cuartes Minturn, AppeLuant, v. Laravette Maynarp, Git- 
pert A. Grant, THomas G. WeE.xs, LucieEN SKINNER, FReEp- 
ERICK Bituines, Cuar.es J. Brenuam, Isaac T. Mort, J. De 
La Monracne, E. M. Neat, anp Tuomas L. CHapMman. 


Where a libel was filed in personam, against the owners of a steamboat in California, 
by their general agent or broker, for the balance of an account for money paid, laid 
out, and expended, in paying for supplies, repairs, and advertising of the steam- 
boat, together with commissions on the disbursements, the libel was properly dis- 
missed, for want of jurisdiction. 

There was nothing in the case to bring it within the class of maritime contracts ; nor 
does the local law of California, which authorizes an attachment of vessels for sup- 
plies or repairs, extend to the balance of accounts between agent and principal, 
who have never dealt on the credit, pledge, or security of the vessel. 


Tuis was an appeal from the district court of the United 
States for the northern district of California. 
The case is sufficiently stated in the opinion of the court. 


It was argued by Mr. Brent and Mr. May, for the appellant, 
and by Mr. Cutting, for the appellees. 


Mr. Justice GRIER delivered the opinion of the court. 

The respondents were sued in admiralty, by process in per- 
sonam. The libel charges that they are owners of the steam- 
boat Gold Hunter; that they had appointed the libellant their 
general agent or broker; and exhibits a bill, showing a balance 
of accounts due libellant for money paid, laid out, and ex- 
pended for the use of respondents, in paying for supplies, 
repairs, and advertising of the steamboat, and numerous other 
charges, together with commissions on the disbursements, &c. 

The court below very properly dismissed the libel, for want of 
jurisdiction. There is nothing in the nature of a maritime 
contract in the case. The libel shows nothing but a demand 
for a balance of accounts between agent and principal, for which 
an action of assumpsit, in a common law court, is the proper 
remedy. That the money advanced and paid for respondents 
was, in whole or in part, to pay bills due by a steamboat for 
repairs or supplies, will not make the transaction maritime, or 
give the libellant a remedy in admiralty. Nor does the local 
law of California, which authorizes an attachment of vessels for 
supplies or repairs, extend to the balance of accounts between 
agent and principal, who have never dealt on the credit, pledge, 
or security of the vessel. 

The case is too plain for argument. 

The judgment of the court of admiralty, dismissing the libel 
for want of jurisdiction, is affirmed with costs. 
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Order. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the northern dis- 
trict of California, and was argued by counsel. On considera- 
tion whereof it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said district court in this cause 
be, and the same is hereby affirmed, with costs. 





Tae State or F torma, Compiainant, v. Toe State or 
GEORGIA. 


In cases in which this court has original jurisdiction, the form of proceeding is not 
regulated by act of congress, but by the rules and orders of the court. 

These rules and orders are framed in analogy to the practice in the English court of 
chancery. But the court does not follow this practice, where it would embarrass 
the case by unnecessary technicality or defeat the purposes of justice. 

There is no mode of proceeding by which the United States can bring into review 
the decision of this court upon a question of boundary between two States. Jus- 
tice therefore requires that the United States, which represent the rights and interests 
of the other twenty-nine States, should have an opportunity of being heard before 
the boundary is established. 

The attorney-general having filed an information, stating that the interests of the 
United States are involved in the establishment of the boundary line between Florida 
and Georgia, he has a right to appear on behalf of the United States and adduce 
proofs in support of the boundary claimed by them to be the true one, and to be 
heard at the argument. 

The United States will not, by this proceeding, become a party in the technical sense 
of the word, and no judgment will be entered for or againstthem. But the evidence 
and arguments offered, in their behalf, will be considered by the court in deciding 
the matter in controversy. 

Each party is at liberty to cause surveys and maps to be made. But the court does 
not deem it advisable to appoint persons for this purpose. 


In 11 How. 293, it is reported that the State of Florida filed 
a bill in this court, in the exercise of its original jurisdiction, 
against the State of Georgia to establish a boundary between 
them. The State of Georgia answered, and other proceedings 
were had ; but the case was not yet at issue, nor was all the 
testimony taken upon which the parties proposed to rely. 

At the present term, the attorney-general appeared in court 
and filed the following information, moving at the same time 
for leave to intervene on behalf of the United States for the 
reasons stated in the information. 

Now, on this 15th day of December, 1854, Caleb Cushing, 
attorney-general of the United States, in his proper person comes 
here into the court, and for the said United States gives the 
court to understand and be informed, that a certain bill of com- 
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plaint is pending in said court, by or in behalf of the State of 
Florida, complainant, against the State of Georgia, defendant, 
wherein is in controversy a certain portion of the boundary 
line between said States, and of the lands contiguous thereto. 

That by Mariano D. Papy, attorney-general of the State of 
Florida, formal notice in the name and behalf of said State has 
been given to the United States that the matter of said bill is 
of interest and concern to the said United States. 

That, by inspection of said bill of complaint, it appears that 
the State of Florida alleges that the portion of boundary line 
in question should run, commencing at the junction of the Flint 
and Chattahoochee Rivers, and thence in a straight line to a 
point at or near a monument commonly called Ellicott’s Mound, 
at the assumed head of the River St. Mary’s, which line has 
been surveyed by the surveyors of the United States, and is 
known as McNeil’s line, or howsoever otherwise the same may 
be described or designated. 

That in said bill of complaint the State of Florida further 
alleges, that the State of Georgia pretends that, commencing at 
the junction of the Flint and Chattahoochee Rivers, as aforesaid, 
the said line should run to a point called Lake Spalding, or a 
point called Lake Randolph. 

It further appears that the said points of Lake Spalding and 
Lake Randolph are situated about thirty miles to the south of 
said Ellicott’s Mound, and the effect will be, if the pretence of 
the State of Georgia be sustained, to transfer to said State of 
Georgia a tract of land in the shape of a triangle, having a 
base of some thirty miles, and equal sides each of the length 
of about one hundred and fifty miles, comprehending upwards 
of one million two hundred thousand acres of land, which have 
been considered and treated heretofore as public domain of the 
United States, and surveyed as such, and much of which has 
accordingly been sold and patented by the government as of the 
territory of East Florida acquired from Spain. 

And for the information of the court herein, the attorney- 
general files, annexed to this motion : — 

1. A certified copy of the (cautionary) traverse line so surveyed 
in 1825, by said McNeil. 

2. A certified copy of the field-notes of said traverse line so 
surveyed. 

3. A certified copy of the map of the (cautionary) true line, 
plotted from traverse line, by said McNeil. 

4. An official copy of diagram of surveyor-general of the 
United States for Florida, of surveys of public lands of United 
States in said State, to September 30, 1853. 

Whereupon, and in consideration of the interest and concern 
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of the United States manifestly apparent in said bill of com- 
plaint, the said attorney-general of the United States prays the 
consideration of the court here, and moves the court that he be 
permitted to appear in said case, and be heard in behalf of the 
United States, in such time and form as the court shall order. 


This motion was opposed by the States, and was argued by 
the Attorney-General, in behalf of the United States; by Mr. 
Badger and Mr. Berrien, on behalf of the State of Georgia, 
and by Mr. Westcott and Mr. Johnson, on behalf of the State 
of Florida. 


Upon a question of this character, where “ the file affords no 
precedent,” the reporter would be pleased if he could report the 
arguments of counsel in extenso; but want of room compels 
him to submit to the reader only the following condensed and 
imperfect sketch of the respective arguments. 

r. Cushing began with a general view of the subject of 
intervention, how it was considered in other countries, Spain, 
France, and England, and particularly the latter; and how far 
the English doctrines had been recognized in the United States. 
He then passed from the subject of intervention between private 
persons to cases where the attorney-general interfered, both in 
England and this country. He then considered the effect of 
the act of congress, (1 Stats. at Large, 93,) establishing the office 
of attorney-general, and making it his duty “to prosecute and 
conduct all suits in the supreme court in which the United 
States shall be concerned ;” and contended that, if the govern- 
ment cannot be heard in this case by intervention, it cannot be 
heard at all. 

His argument under the 15th and 16th heads is given entire. 

15. If there were no precedents to justify the right claimed for 
the attorney-general, then the court should make one, in defer- 
ence to the great principle of equity laid down by Lord Cotten- 
ham, in Taylor v. Salmon, that it is the duty of the court of 
chancery “ to adapt its practice and course of proceeding, as far 
as possible, to the existing state of society, and to apply its 
jurisdiction to all those new cases which, from the progress 
daily making in the affairs of men, must continually arise ; and 
not, from too strict an adherence to forms and rules established 
under very different circumstances, decline to administer justice, 
and to enforce rights for which there is no otherremedy.” Tay- 
lor v. Salmon, 4 Mylne and Craig, 141. 

This court has repeatedly decided that it has ample power to 
regulate chancery practice for the new and purely American 
question, of suits in equity between States; subject, of course, 
to the control of congress in this respect. Grayson v. State of 
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Virginia, 3 Dal. 320; Huger v. State of South Corolina, 3 Ib. 
371; State of New York v. State of Connecticut, 4 Ib. 1; State 
of New Jersey v. State of New York, 5 Pet. 283; State of 
Rhode Island v. State of Massachusetts, 12 Pet. 657. 

It can as well provide rules in equity, according to the exi- 
gencies of the case, for this first example of the more complex 
contingency of the collateral interest of the United States in a 
suit between two States, as it could for the primary and simple 
contingency of the suit between two States of itself. 

If there be no rule in the files applicable to the case, then it 
is the very time for the court to exercise the double equity power, 
(reversing the order in which Bacon describes it,) tam supplendi 
defectum legis quam subveniendi contra rigorem legis. 

16. It will not answer to say that the United States may ap- 
pear in the name of the State of Florida. 

§ 1. If so, then the condition of the United States, in the 
premises, is precarious, depending on the discretion of the State 
of Florida, or of any other State which may stand in like cir- 
cumstances. 

Self-defence on the part of the government will no longer be 
its right, but a favor to be granted or withheld by any litigant 
State. The essence of a right is, that it may be exercised con- 
tentiously, adversely. Ubi jus ibi remedium. Right is a thing 
determinate, fixed, established. Rego, rectum, regula, — all be- 
long to the same set of ideas. 

§ 2. The proposed appearance for the United States is not a 
volunteer act; for the State of Florida demands of the general 
government to intervene. The attorney-general of that State 
officially notifies the attorney-general of the United States of 
their interest depending on this question with Georgia. 

But a case might arise in which neither of two or more litigant 
States desired the presence of the United States. 

The matter before the court is, therefore, of a legal principle to 
be determined, not of a privilege to be conceded, or of one en- 
joyed indirectly, under favor of a State. 

§ 3. Nor is the possibility of distinct and separate rights, on 
the part of the United States, a suggestion or supposition merely. 

The United States have granted certain lands, by patent, to 
individuals, or by statute cession, to Florida, which, according 
to the claims of Georgia, belonged to her, not to the United 

States. Here is responsibility of the latter to its grantees. 

The warrantor comes in because of his responsibility to his 
grantee, but also in order to see that the case is fully and well 
tried, with all just defences fully before the court, either technical 
or of the merits. 

VOL. XVII. 41 
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§ 4. The rights of the United States might be prejudiced in a 
suit between two States through the forms of law. 

The constitution provides (Art. 1, § 3) as follows :— 

“3. New States may be admitted by the congress into this 
Union; but no new State shall be formed or erected within the 
jurisdiction of any other State; nor any State be formed by the 
junction of two or more States, or parts of States, without the 
consent of the legislatures of the States concerned, as well as 
of the congress.” 

By the constitution, also, (Art. 1, § 10,) “ No State shall, with- 
out the consent of congress, . . . . enter into any agree- 
ment or compact with another State.” 

These two clauses of the constitution are in pari materia, and 
to be construed together; and they establish that two States 
cannot change their common boundary without consent of 
congress. 

The United States have a general interest in the question of 
the boundaries of States, because of sundry political or legisla- 
tive relations of the subject: as, for instance, apportionment of 
members of the house of representatives, collection districts, judi- 
cial districts, and many other things having reference to the 
boundaries of States. 

Treaty rights may likewise be involved, as in the present case, 
where the line in dispute is defined by the treaty of 1783 be- 
tween the United States and Great Britain, art. 2, (8 Stats. at 
Large, 81,) and by the treaty of 1795 between the United 
States and Spain, art. 2, (8 Ib. 140.) These treaties are a 
part of that supreme law, which it is the peculiar duty of the 
United States, its officers, and its tribunals, to maintain and 
execute. 

Special acts of congress may be in question, as here in the 
present case. 

By the act of March 3, 1845, for admitting the State of Florida 
into the Union, (5 Stats. at Large, 743, ch. 63, § 5,) “said State 
of Florida shall embrace the territories of East and West Florida, 
which, by the treaty of amity, settlement, and limits between 
the United States and Spain on the 22d day of February, 1819, 
were ceded to the United States.” 

And by the 7th section of that act, the State of Florida was ad- 
mitted into the Union upon the express condition that the State 
shall never interfere with the primary disposal of the public lands 
within the State, nor levy any tax on the same whilst remaining 
the property of the United States. 

The attorney-general, in proposing to intervene here to protect 
the interests of the United States, desires to do so, not as a tech- 
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nical party ; not as joining with the one or the other party ; not 
in subordination to the mode of conducting the complaint or 
defence adopted by the one State or by the other, nor subject to 
the consequences of their acts, or of any possible mispleading, 
insufficient pleading, omission to plead, or admission or omission 
of fact by either or both; but free to codperate with, or to op- 
pose both, or either, and to bring forth all the points of the case 
according to his own judgment, whether as to the law or to the 
facts; for ex facto oritur jus. 

As the States of Florida and Georgia cannot, by any direct 
agreement or contract between them, without the consent of 
congress, change the boundary of Florida, as established by 
the said act of congress, it follows that they ought not to be 
permitted to alter that boundary in the suit pending, either by 
possible mispleading, mistake in pleading, omission of pleading, 
or direct confession, or by omission of evidence, by any of which 
means the true, faithful, and full view of all the facts pertinent 
to the question might be withheld from the view and judgment 
of the court. 

As the public domain and jurisdiction in East and West 
Florida, were acquired from Spain by the United States, and 
thereafter the territory so acquired by the United States was 
admitted into the Union with its boundaries so defined, and 
with the reservation to the United States of the disposal of the 
public lands, and that they be free of taxation by the State 
whilst they remain the property of the United States, the con- 
clusion seems to be inevitable, (supposing this court to have 
original jurisdiction on the direct question of the primitive 
right of the boundaries,) that the attorney-general ought to be 
suffered to intervene fully and completely, to protect the inter- 
ests of the United States, without being prejudiced by any acts 
or omissions of either of the litigant States, whether Florida or 
Georgia. 

Otherwise, and without power to show the possible mistakes, 
errors, omissions, mispleadings, insufficient pleadings, and im- 
proper admissions or agreement of the two, or of the one or 
the other, the means of protecting the public interests would be 
wholly inadequate to the end; and two States might, by 
their own acts, by pleadings, or their agreement entered of 
record in the suit, change the true and lawfully established 
boundary between them to the direct prejudice of the interests, 
rights, and laws of the United States. 

It is on this consideration, among others, that the whole doc- 
trine of equity, as to the necessity of proper parties in court, 
stands. Each party interested is to defend his own rights, 
lawfully according to his view of their merits, without being 
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prejudiced through the acts or omissions of any co-party. See 
* Story’s Equity Pleadings, ch. 4. 

§ 5. If the United States are not present, no decree in the case 
can be made to the prejudice of the United States. 


Mr. Badger and Mr. Berrien, on behalf of the State of 
Georgia, opposed the motion, upon the following grounds, 
namely : — 

The object of the motion, as appearing on its face and as 
explained by the brief of the attorney-general, is: That he, on 
the part and as the representative of the United States, may 
be made a party to this suit in fact, but not in form; may 
exercise all the rights of a party without becoming a party ; 
ee be, without seeming to be, a party. 

n the part of the State of Georgia, it is insisted that the 
motion cannot be granted, because, 

1. Under the constitution, this court has not and cannot have 
any jurisdiction of this cause, but as a controversy between 
States of the Union; and the appearance of any other party 
therein would determine the jurisdiction and put the cause out 
of court. 

2. To allow the United States to become in fact a party, 
without appearing on the record to be one, would be a mere 
evasion of the constitutional inhibition, involving all the guilt 
of a deliberate violation of that instrument, accompanied and 
enhanced by an artful contrivance to conceal it; a violation in 
substance though not in form, and therefore utterly unworthy 
of this high constitutional court. 

3. If the motion should be granted, the United States would 
judicially appear on the record to be a party, though not made 
so by the process or in the manner usual in this court; and, 
therefore, the jurisdiction of the court would, at once, be gone. 

4. There is no precedent or example of any such intervention 
as is here sought to be obtained. 

We put aside all the references in the learned brief to pro- 
ceedings under the civil law, as being utterly irrelevant to the 
question ; for that law neither gives the rule of judgment nor 
regulates the practice of this court. This cause is one of equity 
jurisdiction, governed, as to the principles of decision, by the 
law of courts of equity, and by the statutes and treaties of the 
United States, and as to the course of proceeding by the prac- 
tice of the court of chancery in England, in subordination to 
the paramount authority of the rules of this court. If, there- 
fore, it could be demonstrated that what the attorney-general 
asks is, and always has been, allowed as of right or of grace in 
all the courts of France, the German States, and other coun- 
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tries of continental Europe, we should not be advanced one 
tittle towards showing the right or the propriety of allowing it 
to be done here. 

In England, no intervention, whether voluntary or involun- 
tary, if that term may be properly used in this connection, is 
known, except by the intervener becoming a party, and submit- 
ting his rights in the matters in dispute to the decision of the 
tribunal, so that its judgment shall conclude those rights. 
There, whatever may be the case in other European coun- 
tries, no process has ever been applied or understood, in virtue 
of which one not a party to the record may interpose between 
two litigants, contest their rights or the rights of one of them, 
embarrass and obstruct their proceedings, direct or control their 
management of the controversy, and taking all the chances of 
obtaining a judgment against one of them, binding upon the 
rights of both, may retire at the conclusion of the contest with 
his own rights unaffected by a judgment adverse to his claims. 

On the contrary, where third persons are found to have such 
an interest in the subject of litigation that they ought to be 
heard before a judgment, these persons are required to be 
made parties, to the intent that all persons in interest may 
be concluded by the final award of the tribunal. This is em- 
phatically true in regard to equity proceedings in the court of 
chancery, and not less in regard to the crown than to private 
persons. This is abundantly evident from cases cited by the 
attorney-general in support of his motion. For example :— 

(The counsel then cited and commented on the cases of 
Penn v. Baltimore, 1 Ves. Sen., 444; Hovenden v. Annesley, 2 
Sch. and Lef. 607; Attorney-General v. Galway, 1 Molloy, 
which established that the king must be a party.) 

5. The United States is not “ concerned” in the questions in- 
volved in this cause, within the meaning of the act of congress 
prescribing the duties of the attorney-general; that term means, 
concerned in interest, and is exactly equivalent to “ interested,” 
and cannot be used in any other meaning in reference to an im- 
personal sovereignty like the United States. The cases cited 
show what is the nature of that interest of the king which 
makes it necessary in England that he should be a party; for 
example, a contest between two of his grantees claiming at 
rents of different value, where it appears upon record that the 
success of him who holds at the smaller rent will be imme- 
diately and certainly prejudicial to the crown revenue, and like 
cases. 

Here no interest of the United States appears on the record. 
It is a question merely as to the boundary between two States. 
However resolved, the United States gains no right and suffers 

41* 
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no loss, neither of the States holding under the United States 
as a tenant, or owing any payment or other duty to the United 
States, for or on account of her possession or jurisdiction. The 
only parties having any seeming interest in the question, be- 
sides the two States, are those having lands upon the disputed 
territory, whose titles may be, but are not necessarily, affected 
by a judgment against the plaintiff. The United States have 
no interest, real or apparent, and therefore are not a necessary 
or even a proper party to the controversy. The cases referred 
to by the attorney-general, in which the United States are 
represented by him officially in this court, are all consistent 
with the view here taken. Actions, for instance, brought in the 
name of heads of departments as such, are suits of the United 
States, as truly as an information in the name of the attorney- 
general, or the master of the crown office, is, in England, the 
king’s suit, &c. 

6. Supposing the United States to have some interest, in- 
direct, consequential, and contingent, in the decision of the 
question in the cause, and supposing that in England such an 
interest of the crown might be represented by the attorney- 
general there, it doth not follow that the attorney-general here 
can assume, virtute officti, to represent such interest. 

7. Even an act of congress could not enable him to intervene 
for the United States in this suit in this court. For, if made a 
party, either the court would proceed with a party, not a State 
before it, in which case, according to the constitution, this court 
cannot hold original cognizance, or dismiss the bill for want of 
jurisdiction ; and thus a jurisdiction conferred by the constitu- 
tion expressly and exclusively upon this court would be with- 
drawn from it by force of an act of congress, and in defiance 
of the constitution. 

Upon the whole, it clearly appears that the court cannot 
grant the motion of the attorney-general. 

What then remains to be done? If the United States have 
any consequential interest which ought to be represented, the 
court cannot, as did the lord chancellor in Reeve v. 'The Attorney- 
General, 2 Atkins, 223, dismiss the bill in order that proceedings 
might be taken in another court, for there is no such court; this 
court, and this only, having cognizance of the controversy 
between the two States; and the court cannot decline the 
exercise of its exclusive jurisdiction over the two principal 
parties, because of such incidental and subordinate interests. 

We submit, as a necessary and inevitable consequence, that 
the court must proceed with the cause between the present 
parties, without intervention, formal or informal, of any third 
party whatever. 
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Mr. Westcott and Mr. Johnson, on behalf of the State of 
Florida, opposed the motion for the following reasons :— 

1. That the jurisdiction of this court, in this case, is founded 
exclusively upon those clauses of the federal constitution which 
declare that “the judicial power of the United States shall ex- 
tend” “to controversies between two or more States,” in con- 
nection with that clause which provides that “in those cases 
(referring to the cases enumerated in the constitution, as being 
of federal judicial cognizance,) in which a State shall be a party, 
the supreme court shall have original jurisdiction.” 

2. That the clauses of the federal constitution cited, extend- 
ing the federal “judicial power” “to controversies between two 
or more States,” refer exclusively to cases in which States only 
are parties therein, and make such cases a distinct and separate 
class from all the other.cases enumerated in the constitution; 
and they do not reach or apply to any case, whether at law or 
in equity, wherein there is a co-plaintiff or a co-defendant, other 
than a State, with a State or States; and if it be conceded that 
in a suit in equity, in this court, under any other of the consti- 
tutional provisions, a complainant hath a right to join the United 
States, or any corporation, or officer, or individual, interested in 
such suit, as a party complainant or defendant; or that the 
attorney-general of the United States hath authority to make 
the United States such party; or that this court possesses power 
to order the joinder as parties of all interested, as in an ordinary 
case in equity, in the English, or in our state chancery courts ; 
it is nevertheless insisted by complainant, that in this “contro- 
versy between two States,” such courses canndt be pursued; and 
this, though an act of congress allowing the same had been or 
should be passed. 

3. That if the court should hold that the point secondly above 
stated is erroneous, and that the joinder of another party, not 
a State, with the State of Florida, as co-complainant, or with 
the State of Georgia, as co-defendant, would not affect the juris- 
diction of this court over the present case, as invoked by the 
complainant in the bill filed, under the clauses of the federal 
constitution above cited, (and especially referred to in said bill,) 
then it is insisted that the complainant cannot, without an act 
of congress authorizing the same, make the United States a 
party to this bill; even if the consent of the attorney-general of 
the United States is given therefor ; and that, without such law, 
this court doth not possess the power to order, (either ex mero 
motu, or upon the express application of said attorney-genera], 
or at the instance of either or both of the litigant States,) such 
joinder of the United States as a party complainant or party 
defendant in this case. 
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4. That insomuch as the United States, in the admission, by 
act of congress, of the Floridas, as a sovereign and independent 
State into the federal union, yielded to that State all nights of 
sovereignty or “eminent domain” they had within the bounda- 
ries of the States, as declared by the state constitution; and 
thereby became a mere proprietor of the unsold and ungranted 
lands included within said boundaries; they have not now any 
higher or other prerogatives, in reference to this “controversy,” 
than a citizen or alien proprietor of land situate on the territory 
in dispute between the two litigant States, the titles of said 
proprietors of such lands being derived from the United States ; 
and consequently, if the claim of the State of Georgia is sus- 
tained, will be destroyed; nor than the several thousand residents 
of said territory, who have, up to this time, been considered resi- 
dent citizens of the State of Florida, and have exercised the 
rights, privileges, and immunities of such citizenship, and whose 
state allegiance will be changed by a decree of this court con- 
firming the claim of the State of Georgia; and the complainant 
insists that the rights and interests of all said proprietors, (in- 
cluding the United States,) and of said residents, are, in this 
regard, entirely subordinate to those of the State of Florida, 
now in contest, and are subject to her action as their political 
sovereign in the premises. 

0. That by reason of the anomalous character of a suit at law 
or in equity “ between two or more (sovereign and independent) 
States,” involving their rights of sovereignty, as well as of prop- 
erty; instituted in virtue of a federative compact, before a 
judicial tribunal, by legal process, summoning a defendant 
State to the bar of the court to submit her claims, and abide by 
the arbitrament and decree of that tribunal, from which decision 
there is no appeal; most of the rules of procedure in ordinary 
cases before the courts of common law or of chancery in Eng- 
land, are inapplicable to such suit, ineffective as aids to counsel 
in its prosecution or defence, and useless to the court in its 
investigation of the “controversy,” or in its arbitrament and de- 
cision; and, by consequence, additional, different, and extra- 
ordinary formule of procedure, must be prescribed by the court, 
and conformed to by the parties, in every “controversy” before 
this court, “ between two or more States.” 

6. That in the adoption of such necessary, additional, differ- 
ent, and extraordinary rules of procedure, “in controversies 
between two or more States,” brought before this court, it is not 
restricted to guides furnished by the rules of procedure of the 
English common law or chancery tribunals, (wherein no like 
case is to be found;) nor, in the determination of such case, is 
this court limited to the consideration of the principles supplied 

















DECEMBER TERM, 1854. 489 





Florida v. Georgia. 





by the English systems of jurisprudence, to which such case is 
unknown, and the principles controlling it are above the reach 
and beyond the scope of those systems: and, therefore, when- 
soever a, departure from English rules and theories will facilitate 
and speed the settlement of the controversy, will aid in the better 
protection of all just rights and interests involved, whether of the 
States who are the “ parties,” or of others not “ parties,” this 
court may rightfully invoke systems of jurisprudence and rules 
of procedure, in the tribunals of other countries, and with espe- 
cial propriety resort to the principles and rules of the “ civil 
law” of the continent of Europe, (the original source of much 
of the common law and most of the chancery law of England, 
but of more enlarged and liberal applicability ;) or, this honora- 
ble court rightfully may, in a case so peculiarly and exclusively 
American, and its jurisdiction whereof is so entirely based on 
the constitutional compact between the States, devise, adopt, 
and enforce such original rules of procedure, appropriate to such 
case, as, in its judgment, may best tend to “establish justice,” 
“ insure domestic tranquillity,” and promote the other declared 
objects of that compact; and this, though there cannot be cited 
any transatlantic precedent or example therefor. 

7. That, as there are involved in this case not only the rights 
of sovereignty and of property, in controversy between the two 
litigant States, but also important rights and interests of others 
not parties in the record, founded on the identical facts and law 
to be submitted to the court, as the basis of its decree therein, 
all which rights and interests of those not parties will neces- 
sarily be affected if not conclusively determined by said decree; 
the complainant concedes the rightfulness and propriety of this 
court so devising the rules of procedure in this case, as to allow 
those immediately interested, though not parties, the privilege 
and opportunity of maintaining and defending their rights and 
interests, and of adducing proofs, and of being heard in argu- 
ment before this court to that end; and that the same should 
be done in such liberal form and to such full extent as may be 
consistent with the progress of the cause, without embarrassment 
or prejudice to the parties, and as will not abridge or tompromit 
the rights of the respective parties to the exclusive control and 
management of the mode and means of enforcing their own 
rights and interests; and the complainant also concedes, that 
insomuch as the title of the United States to some 1,200,000 
acres of unsold and ungranted lands claimed to be what are 
usually designated as “ public lands of the United States,” of 
the estimated value of $1,200,000, and of which the United 
States are the constitutional trustees for the several States of 
the confederacy, and the people thereof; and, insomuch as the 
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liability of the federal treasury to refund large amounts paid into 
it as purchase-money, by patentees of the United States, for 
lands heretofore sold by the United States to them, and also to 
pay large sums for improvements and for damages, will be 
affected and in some respects determined conclusively, if the 
claim made by Georgia (suggested in the bill of complaint) be 
established by this court, which amounts and sums will probably 
exceed $1,500,000; this complainant, whilst she denies any spe- 
cial prerogative appertaining to the United States as a govern- 
ment, or any special privilege of the attorney-general of the 
United States, virtute officii, to interfere in this case, except as 
aforesaid ; yet, because of all said premises above set forth, and 
especially for the reason that the United States cannot be made 
a party complainant or defendant in this case, doth concede that 
the rules of procedure so adopted by this court may rightfully 
and properly be extended in this case, as aforesaid, to the United 
States, and that the attorney-general may be allowed to “ inter- 
vene,” as he hath applied to the court, under such restrictions 
as above suggested by complainant, or such others as may be 
deemed proper by this honorable court. 

8. That if it be held by this honorable court, that the com- 
plainant is in error as to the points above presented; and that 
the United States may be made a party complainant or a party 
defendant in this case, either without an act of congress therefor, 
or by authority of an act that may be passed therefor; and that 
such joinder is necessary for the protection of the admitted im- 
portant rights and interests of the United States involved therein 
as aforesaid; then, this complainant respectfully insists, that if 
no act of congress be requisite to enable them to be made such 
party, this honorable court ought not to dismiss the said bill of 
complaint, for that the complainant did not join them as such 
party in said bill, but should stay proceedings and the decision 
in the case till the same be done, under an order of this court 
therefor; and if such act of congress be deemed proper and 
necessary, that a suggestion thereof be made in this case by this 
honorable court, in an order to stay proceedings in the case, until 
the executive and legislative departments of the federal govern- 
ment may be enabled to adopt such course in that behalf, upon 
the application of this complainant, as they may respectively 
deem advisable to that end or otherwise in the premises. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The court proceed to dispose of the motion made by the 
attorney-general for leave to be heard on behalf of the United 
States, in the suit between the State of Florida and the State 
of Georgia. 
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It appears that the boundary line between these two States 
is in controversy, and a bill has been filed in this court by the 
State of Florida to ascertain and establish it. 

The attorney-general has filed an information, stating that 
the United States are interested in the settlement of this line ; 
that the territory in dispute contains upwards of one million 
two hundred thousand acres of land, and was ceded to the 
United States by Spain as a part of Florida; and that the 
United States have caused the whole of it to be surveyed as 
public land, and sold a large portion of it, and issued patents 
to the purchasers. And upon these grounds he asks leave to 
offer proofs to establish the boundary claimed by the United 
States, and to be heard, in their behalf, on the argument. 

The motion is resisted on the part of the States, and the 
question has been fully argued by counsel for the respective 
parties. And as it is, in some degree, a new question, and 
concerns rights and interests of so much importance, we have 
taken time to consider it. 

If the motion was merely to be heard at the argument, there 
would, we presume, have been no opposition to it on the part 
of the States. [or it is the familiar practice of the court to 
hear the attorney-general in suits between individuals, when 
he suggests that the public interests are involved in the 
decision. And he is heard, not as counsel for one of the parties 
on the record, but on behalf of the United States, and as repre- 
senting their interests. ‘This was done in several instances at 
the last term, where the United States had sold lands as a part 
of the public domain, which were claimed by individuals under 
grants alleged to have been made by France or Spain previous 
to the cession to this country. 

In these cases, however, they were argued by the attorney- 
general upon the evidence produced by the respective parties. 
No new evidence was offered on behalf of the United States. 
And the objection now made is, that he cannot be permitted to 
adduce evidence in the case, unless the United States are 
parties on the record; and that they cannot, under the provis- 
ions of the constitution, become parties in this court, in the 
legal sense of the term, to a suit between two States. 

We proceed to consider this objection. 

The constitution confers on this court original jurisdiction 
_in all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a State shall be a party. And it 
is settled, by repeated decisions, that a question of boundary 
between States is within the jurisdiction thus conferred. 

But the constitution prescribes no particular mode of pro- 
ceeding, nor is there any act of congress upon the subject 
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And at a very early period of the government a doubt arose 
whether the court could exercise its original jurisdiction with- 
out a previous act of congress regulating the process and mode 
of proceeding. But the court, upon much consideration, held, 
that although congress had undoubtedly the right to prescribe 
the process and mode of proceeding in such cases, as fully as 
in any other court, yet the omission to legislate on the subject 
could not deprive the court of the jurisdiction conferred ; that 
it was a duty imposed upon the court; and in the absence of 
any legislation by congress, the court itself was authorized to 
prescribe its mode and form of proceeding, so as to accomplish 
the ends for which the jurisdiction was given. 

There was no difficulty in exercising this power where indi- 
viduals were parties; for the established forms and usages in 
courts of common law and equity would naturally be adopted. 
But these precedents could not govern a case where a sovereign 
State was a party defendant. Nor could the proceedings of 
the English chancery court, in a controversy about boundaries, 
between proprietary governments in this country, where the 
territory was subject to the authority of the English govern- 
ment, and the person of the proprietary subject to the authority 
of its courts, be adopted as a guide where sovereign States 
were litigating a question of boundary in a court of the United 
States. They furnished analogies, but nothing more. And it 
became, therefore, the duty of the court to mould its proceed- 
ings for itself, in a manner that would best attain the ends of 
justice, and enable it to exercise conveniently the power con- 
ferred. And in doing this, it was, without doubt, one of its 
first objects to disengage them from all unnecessary technicali- 
ties and niceties, and to conduct the proceedings in the simplest 
form in which the ends of justice could be attained. 

It is upon this principle that the court appear to have acted 
in forming its proceedings where a State was a party defend- 
ant. ‘The subject came before them in Grayson v. Virginia, 
3 Dal. 320. And the court there said that they adopted, as a 
general rule, the custom and usage of courts of admiralty and 
equity, with a discretionary authority, however, to deviate from 
that rule where its application would be injurious or impracti- 
cable. And they at the same time passed an order directing 
process against a State to be served on the governor or chief 
magistrate, and the attorney-general of the State. This was 
in 1796. And the principle upon which its process was then 
framed, as well as the mode of service then prescribed, has 
been followed ever since, with this exception, that in subse- 
quent cases the chancery practice, and not the admiralty, is 
regarded as furnishing the best analogy. But the power and 
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propriety of deviating from the ordinary chancery practice, 
when the purposes of justice require it, have been constantl 
recognized ; and were distinctly asserted in the case of Rhode 
Island v. Massachusetts, 14 Pet. 247, and again in the same 
case, in 15 Pet. 273, and was recognized in the case of New 
Jersey v. New York, 5 Pet. 289. 

We proceed to apply these principles to the case before us. 
It is manifest, if the facts stated in the suggestion of the 
attorney-general are supported by testimony, that the United 
States have a deep interest in the decision of this controversy. 
And if this case is decided adversely to their rights, they are 
without remedy, and there is no form of proceeding in which 
they could have that decision revised in this court or anywhere 
else. Justice, therefore, requires that they should be heard 
before their rights are concluded. And if this were a suit 
between individuals, in a court of equity, the ordinary practice 
of the court would require a person standing in the present 
position of the United States, to be made a party, and would 
not proceed to a final decree until he had an opportunity of 
being heard. * 

But it is said that they cannot, by the terms of the constitu- 
tion, be made parties in an original proceeding in this court 
between States; that if they could, the attorney-general has 
no right to make them defendants without an act of congress 
to authorize it. 

We do not, however, deem it necessary to examine or decide 
these questions. They presuppose that we are bound to follow 
the English chancery practice, and that the United States must 
be brought in as a party on the record, in the technical sense 
of the word, so that a judgment for or against them may be 
passed by the court. But, as we have already said, the court 
are not bound, in a case of this kind, to follow the rules and 
modes of proceeding in the English chancery, but will deviate 
from them where the purposes of justice require it, or the ends 
of justice can be more conveniently attained. 

It is evident that this object can be more conveniently ac- 
complished in the mode adopted by the attorney-general, than 
by following the English practice in cases where the govern- 
ment have an interest in the issue of the suit. In a case like 
the one now before us, there is no necessity for a judgment 
against the United States. For when the boundary in ques- 
tion shall be ascertained and determined by the judgment of 
the court, in the present suit, there is no possible mode by 
which that decision can be reviewed or reéxamined at the 
instance of the United States. They would therefore be as 
effectually concluded by the judgment as if they were parties 
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on the record, and a judgment entered against them. The 
case, then, is this: Here is a suit between two States, in 
relation to the true position of the boundary line which divides 
them. But there are twenty-nine other States, who are also 
interested in the adjustment of this boundary, whose interests 
are represented by the United States. Justice certainly requires 
that they should be heard before their rights are concluded by 
the judgment of the court. For their interests may be differ- 
ent from those of either of the litigating States. And it would 
hardly become this tribunal, intrusted with jurisdiction where 
sovereignties are concerned, and with the power to prescribe 
its own mode of proceeding, to do injustice rather than depart 
from English precedents. A suit in a court of justice between 
such parties, and upon such a question, is without example in 
the jurisprudence of any other country. It is a new case, and 
requires new modes of proceeding. And if, as has been urged 
in argument, the United States cannot, under the constitution, 
become a party to this suit, in the legal sense of that term, and 
the English mode of proceeding in analogous cases is therefore 
impracticable, it furnishes a conclusive argument for adopting 
the mode proposed. For otherwise there must be a failure of 
justice. 

Indeed, unless the United States can be heard in some form 
or other in this suit, one of the great safeguards of the Union, 
provided in the constitution, would in effect be annulled. 

By the 10th section of the 1st article of the constitution, no 
State can enter into any agreement or compact with another 
State, without the consent of congress. Now, a question of 
boundary between States is, in its nature, a political question, 
to be settled by compact made by the political departments of 
the government. And if Florida and Georgia had, by negotia- 
tion and agreement, proceeded to adjust this boundary, any 
compact between them would have been null and void, without 
the assent of congress. This provision is obviously intended 
to guard the rights and interests of the other States, and to pre- 
vent any compact or agreement between any two States, which 
might affect injuriously the interest of the others. And the right 
and the duty to protect these interests is vested in the general 
government. 

But, under our government, a boundary between two States 
may become a judicial question, to be decided in this court. 
And, when it assumes that form, the assent or dissent of the 
United States cannot influence the decision. The question is 
to be decided upon the evidence adduced to the court; and 
that decision, when pronounced, is conclusive upon the United 
States, as well as upon the States that are parties to the suit. 














DECEMBER TERM, 1854. 495 





Florida v. Georgia. 

Now, as in a case of compact, it is, by the constitution, made 
the duty of the United States to examine into the subject, and 
to determine whether or not the boundary proposed to be fixed 
by the agreement is consistent with the interests of the other 
States of the Union; it would seem to be equally their duty to 
watch over these interests when they are in litigation in this 
court, and about to be finally decided. And, if such be their 
duty, it would seem to follow that there must be a correspond- 
ing right to adduce evidence and be heard, before the judgment 
is given. For this is the only mode in which they can guard 
the interests of the rest of the Union, when the boundary is to 
be adjusted by a suit in this court. For, if it be otherwise, the 
parties to the suit may, by admissions of facts and by agree- 
ments admitting or rejecting testimony, place a case before the 
court which would necessarily be decided according to their 
wishes, and the interest and rights of the rest of the Union 
excluded from the consideration of the court. The States might 
thus, in the form of an action, accomplish what the constitution 
prohibits them from doing directly by compact. Nor is this 
intervention of the United States derogatory to the dignity of 
the litigating States, or any impeachment of their good faith. 
It merely carries into effect a provision of the constitution, which 
was adopted by the States for their general safety ; and, more- 
over, maintains that universal principle of justice and equity, 
which gives to every party, whose interest will be affected by 
the judgment, the right to be heard. 

Upon the whole, we think the attorney-general may intervene 
in the manner he has adopted, and may file in the case the tes- 
timony referred to in the information, without making the 
United States a party, in the technical sense of the term; but 
he will have no right to interfere in the pleading, or evidence, 
or admissions of the States, or of either of them. And, when 
the case is ready for argument, the court will hear the attorney- 
general, as well as the counsel for the respective States ; and, 
in deciding upon the true boundary line, will take into consid- 
eration all the evidence which may be offered by the United 
States, or either of the States. But the court do not regard 
the United States, in this mode of proceeding, as either plaintiff 
or defendant ; and they are, therefore, not liable to a judgment 
against them, nor entitled to a judgment in their favor. We 
consider the attorney-general as the proper officer to represent 
the United States in this court; and that the general govern- 
ment, in bringing before us for consideration the rights and 
interest of the Union in the question to be decided, does 
nothing more than perform a duty imposed upon it by the con- 
stitution. And, as the mode in which that duty is to be per- 
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formed here is not regulated by law, but must depend upon the 
rules and regulations prescribed by the court, we shall not em- 
barrass the proceedings by endeavoring to conform them strictly 
to English precedents and pleadings, and regard the mode in 
which the information on behalf of the United States has been 
presented, to be the simplest and best manner of bringing their 
interest before the court, and of enabling it to do justice to all 
parties whose rights are involved in the decision. 


Mr. Justice McLEAN, Mr. Justice DANIEL, Mr. Justice 
CURTIS, and Mr. Justice CAMPBELL, dissented. 


Mr. Justice CURTIS, dissenting. 

It is in accordance with natural justice, and with a principle 
of jurisprudence, that no one should be affected by a judgment 
or decree, without an opportunity to present to the court, either 
by himself or his lawful representative, in some regular and 
legal course, his allegations and proofs, and to be heard thereon; 
and, therefore, I should have assented to the application of the 
attorney-general in this case, and would willingly concur with a 
majority of the court in the order they direct to be entered, if I 
did not find it to be subject to objections too grave for me to dis- 
regard, and which careful reflection, even under the influence of 
the great respect I feel for the opinions of my brethren, has not 
enabled me to overcome. 

I will state, as briefly as I can, what these objections are. In 
doing so, I shall first examine the nature and effect of the appli- 
cation of the attorney-general, to see whether it is in the power 
of the court to grant it,as made; and I will then consider 
whether the order directed by the court is subject to the same 
difficulties, in part or in whole. 

That application is, in substance, an ex officio information, in 
which the attorney-general of the United States informs this 
court of the pendency of a suit here, by the State of Florida 
against the State of Georgia, wherein there is in controversy a 
portion of the boundary line between those States; that it 
appears, from an inspection of the bill of the State of Florida, 
and of the answer of the State of Georgia, that, if the preten- 
sions of the State of Georgia shall be sustained by this court, 
the boundary line in controversy will be so run as to include 
within the territorial limits of that State a tract of land of about 
one million two hundred thousand acres, which have been con- 
sidered and treated heretofore as public domain of the United 
States, and surveyed as such, and much of which has been 
sold and granted by the United States, as being part of the 
territory of East Florida, acquired from Spain. 
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* In support of this information, the attorney-general has filed 
certain documents and a map; and he prays that, in considera- 
tion of the interest and concern of the United States, he may 
be permitted to appear in the case, and be heard in behalf of 
the United States, in such time and form as the court shall 
order. 

The case to which this information relates now stands on the 
original docket of this court, upon a bill filed by the State of 
Florida and an answer by the State of Georgia. No replication 
had been put in, and, of course, no proofs taken. 

It is quite apparent, therefore, since the case is not now in a 
condition to be brought to a hearing, and since much time must 
necessarily elapse, considering the course of the court and the 
nature of the controversy and the character of the parties, before 
it can be put into a state to be heard, that this application of 
the attorney-general is not designed merely to obtain the priv- 
ilege of taking part in the hearing of the cause, by making an 
argument at the bar, upon the pleading and proofs as they ma 
exist when the cause may be set for a hearing, if that time sh 
ever arrive. It seems to me not consistent with that respect 
which is due to the attorney-general, to suppose that he has 
caused the States of Florida and Georgia, by their counsel, to 
appear here, and has called on the court to listen to and con- 
sider elaborate and learned arguments upon questions of con- 
stitutional law and general jurisprudence, merely to present the 
question whether— in the contingency that this case should, 
at some future day, be brought to a hearing, and in the event 
that, at that time, the interest of the United States should 
remain as it is now alleged to be — the court would hear the 
law officer of the United States, in support of its interests. 

Courts of justice make orders and decrees upon actually 
existing states of fact, not upon what may possibly occur ate 
some period in the future. And this obvious dictate of ordinary 
prudence is rigidly obeyed by courts of equity, when acting on 
subjects like that now before the court. 

In England, the sovereign has a great number and variety of 
interests and rights, w hich may be affected by decrees of courts 
of equity. As “will be more fully stated hereafter, the attorney- 
general represents the crown in respect of those rights, and no 
decree affecting them is made until he has had opportunity to 
become a party to the suit. But the question, whether he is a 
necessary party, is raised in the same way and at the same time, 
as the question whether a private person is a necessary party. 
And, I believe, we should search in vain for an instance in which 


any court had made an order in a cause before it was at issue, 
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that, if it should come to a’ héaring, the attorney-general should 
be heard at the bar. ~ ” 

I have made these observations concerning*the nature and 
objects of this application, because the information does not 
specify or in any way indicate what particular order it is desired 
the court should pass. If I felt at liberty to understand it 
simply as an application to be heard at the bar, by way of argu- 
ment on the pleadings and proofs of the complainant and the 
defendant, I should think the proper answer would be, that the 
court would advise thereon when it was made reasonably cer- 
tain that the cause would be heard. But I am not at liberty so 
to view this information, not only for the reasons I have sug- 
gested, but because the attorney-general, with becoming frank- 
ness, has declared, both orally, at the bar, and in his printed 
brief, that what he desires passes far beyond this. He has thus 
made known to the court that he seeks to intervene in the 
cause in behalf of the United States; and he has explained his 
understanding of the term intervention, and of the effect of an 
order of the court allowing it, to be, that he is to come into the 
cause, “not in subordination to the mode of conducting the 
complaint or defence adopted by one State or by the other, nor 
subject to the consequences of their acts, or of any possible mis- 
pleading, insufficient pleading, omission to plead, or admission 
or omission of fact, by either or both ; but free to codperate with 
or oppose either or both, and to bring forth all the points of the 
case according to his own judgment, whether as to the law or 
the facts ; for ex facto oritur jus.” 

Can this, or any thing like this, be allowed, consistently with 
the constitution and laws of the United States? 

In answering this inquiry, it is necessary to determine what 
would be the relation of the United States to this controversy 
if the attorney-general were thus admitted. In my opinion, 
they would thus become substantially and really, a party to the 
controversy. I say substantially and really a party, for I quite 
agree with the majority of the court in thinking that this ques- 
tion is not to be decided according to any strict technical rules, 
or even viewed solely by the light which they impart. As I 
consider it, the question is one of constitutional law; and 
though the constitution was framed and intended to operate in 
connection with those systems of law and equity existing in our 
country at the time of its adoption, and many terms in it can 
be correctly understood only by resorting to the interpretation 
of those terms in those bodies of law, yet I concede that, in 
examining this question, we are to look to the substance and 
nature of the relation to the suit, and not merely to forms and 
names; and, therefore, 1 have inquired whether, if the attorney- 
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general be admitted of the record in accordance with the prayer 
of his information, thé United States will be subStantially and 
really a party t6 this suit? And, in the first place, I think there 
can be no substantial distinction in this matter between the 
United States and the attorney-general. If what is done is 
sufficient to make him a party, the United States is, in substance 
and in legal effect, a party. The rights and interests which he 
brings before the court are the rights and interests of the United 
States. He presents those rights and interests, not as a trustee 
in whom they are vested ; not as specially empowered by law 
to sue in his own name for the recovery of something belonging 
to the government; but he acts simply as an attorney and coun- 
sellor at law. 

The postmaster-general is empowered by law to bring suits 
in his own name, in the courts of the United States, upon con- 
tracts made with him as the head of a department; and the 
United States, though exclusively interested, is not deemed a 
party to the controversy. Osborn v. The Bank of the United 
States, 9 Wheat. 855. So an executor or administrator, though 
he may have no beneficial interest in the cause of action, is 
deemed the party to the suit for the purpose of jurisdiction. 4 
Cranch, 308; 8 Wheat. 668; 12 Pet. 171. But, in these and 
similar cases the officer or executor has, by law, the legal right 
of action vested in him. 

On the other hand, it has been repeatedly decided, that where 
a law required a bond to be taken in the name of a public officer, 
but for the benefit of individuals, as in case of sheriffs’ bonds, 
the person for whose use the suit was brought, and not the 
obligee in whose name it was brought, was the party to the suit, 
within the meaning of the constitution. Brown et al. v. Strode, 
5 Cranch, 303; McNutt v. Bland, 2 How. 1; Huff v. Hutchin- 
son, 14 Ib. 586. 

These decisions go much beyond what I maintain in this case. 
The rights and interests which the attorney-general desires to 
assert in this case are in no manner and for no purpose vested 
in him, any more than the rights and interests of the private 
parties litigating in court are vested in the attorneys and coun- 
sel whose names are on the docket, or who argue the causes at 
the bar. 

He is not what was termed, in the cases of Browne et al. v. 
Strode, and the other cases just referred to, a conduit, through 
whom the remedy is afforded on a contract made in his name. 
He is simply a law officer of the government, empowered to act 
for the United States in this court. In such a case it does not 
seem to me to admit of a doubt, that whatever is done by him, 
though in his name, will be done by the United States. 
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The case of Georgia v. Brailsford, 2 Dal. 402, was a bill by 
“ His Excellency, Edward Telfair, Esquire, governor and com- 
mander-in-chief in and over the State of Georgia, in behalf of 
the said State.” The jurisdiction was sustained, as of a suit 
by the State, and an injunction granted and a trial had at the 
bar of this court. 4 Dal. 1. . Yet, to give the court jurisdiction, 
a State must be a party on the record. Osborne v. The Bank, 
9 Wheat. 738. In this case, the court must have considered the 
State was made a party on the record by a proceeding in its 
behalf in the name of its chief executive magistrate. So it 
was declared by the court, in the case of The Governor of 
Georgia v. Madrazo, 1 Pet. 122; and in this last-mentioned case 
it was decided, on great consideration, and after examining all 
the previous decisions, that a claim filed by the governor of 
Georgia, in his own name as governor, but in behalf of that 
State, made the State itself a party to the record, within the 
meaning of the constitution and laws of the United States. 

In Benton, District Attorney of the United States for the 
Northern District of New York, v. Woolsey et al. 12 Pet. 27, 
the district attorney of the United States for the northern dis- 
trict of New York had filed an information in his own name to 
foreclose a mortgage belonging to the United States. The case 
came to this court by appeal. In delivering the opinion of the 
court, Mr. Chief Justice Taney said: “ Some doubts were at 
first entertained by the court, whether this proceeding could be 
sustained in the form adopted by the district attorney. It is a 
bill of information and complaint in the name of the district 
attorney, in behalf of the United States. But upon carefully 
examining the bill, it appears to be, in substance, a proceeding 
by the United States, although in form it is in the name of the 
officer. And we find that this form of proceeding in such cases 
has been for a long time used without objection in the courts of 
the United States, held in the State of New York; and was 
doubtless borrowed from the form used in analogous cases in 
the courts of the State, where the State itself was the plaintiff 
in the suit. No objection has been made to it, either in the 
court below or in this court, on the part of the defendants, and 
we think the United States may be considered as the real party, 
although, in form, it is the information and complaint of the 
district attorney. But although we have come to the conclusion 
that the proceeding is valid and ought to be sustained by the 
court, it is certainly desirable that the practice should be uniform 
in the courts of the United States; and that, in all suits where 
the United States are the real plaintiffs, the proceedings should 
be in their name, unless it is otherwise ordered by act of con- 
gress. 
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Now it is plain, that the only ground upon which this pro- 
ceeding could be sustained, as within the jurisdiction of a court 
of the United States, was, that an information by a law officer 
of the government in his own name as such officer, but asserting 
rights of the United States, is a controversy to which the United 
States is a party within the meaning of those words in the con- 
stitution ; for it was only because the United States was a party 
to the controversy that the jurisdiction attached. It would have 
been in conformity with what this decision declares to be the 
correct practice, if this information, and all proceedings which 
may ensue thereon, were to be in the name of the United 
States; but it is also in conformity with it to say, that though 
in the name of the attorney-general, for the United States, the 
United States will thereby be made a party to this controversy, 
provided what is done is sufficient to constitute any one a party 
to it. It remains to inquire whether the rights and privileges 
claimed by the attorney-general in behalf of the United States, 
if conceded, will make them a party to this controversy. 

It seems to me somewhat difficult to reason about so plain a 
proposition. The attorney-general has already filed an infor- 
mation, alleging the interest of the United States, and showing 
what it is and how it arises. If an order is made thereon, allow- 
ing him to appear and support those allegations, the United 
States will appear on the record asserting their interest in this 
controversy. ‘They will so appear, that they may enjoy the 
rights of a party to be heard by proper allegations and proofs, 
and by arguments at the bar. The process of the court must 
be accorded to them to obtain their proofs, in those modes and 
under those sanctions appropriated exclusively to the taking of 
evidence to be used in judicial controversies. They are to be 
at liberty to oppose the pretensions of the other parties, and to 
assert and maintain their own, in a regular course of judicature; 
and they, in common with the others, are to be bound by 
the decree, which is to be the product of their allegations, 
proofs, and arguments, as well as of those of the two States of 
Florida and Georgia. 

If all this does not make the United States a party to this 
controversy, it would be difficult for me to show that it has any 
parties. 

Under our system of jurisprudence, what constitutes a person 
a party to the record? Is it not sufficient, if it appears by the 
record that he had a direct interest in the subject-matter of the 
suit; that he placed before the court in his own name, and not 
in the name of another, by some appropriate allegations, his 
claim or defence; that he introduced legal evidence in support 
of that claim or defence, which was heard by the court; that he 
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was heard by his counsel; that his rights, and what he presented 
to the court in support of them, were taken into consideration 
by the court in making a decision ; and that these rights were 
intended to be bound, and in point of law are bound, by the 
decree? All this must appear from this record, if the United 
States be allowed to do what has been prayed for. 

The attorney-general, in his very learned and able argument, 
has referred the court not only to the practice of some of the 
courts of England, but to the Roman law, and to the modern 
civil law of the continent of Europe, concerning intervention. 
This practice differs, in details, in the different countries. But 
so far as I have been able to examine, a third person who 
comes in after the institution of a suit, to assert a right of his 
own involved in the controversy, is considered and expressly 
denominated a party. The definition given in the Cude of 
Practice of Louisiana, which is substantially borrowed from 
the French Code of Procedure, is: ‘“‘ An intervention, or inter- 
pleader, is a demand by which a third person requires to be 
permitted to become a party in a suit between other persons, 
either by joining the plaintiff in claiming the same thing, or 
something connected with it, or by uniting with the defendant 
in resisting the claims of the plaintiff; or it may be lawful for 
him, where his interest requires it, to oppose both.” See also 
Merlin, Rep. vol. 16, and Recueil, voc. Intervention, Dalloy Dic. 
s. voce. 

The English law is equally clear. When the attorney-general 
is brought into a suit between third persons as the representative 
of the crown, and to protect its rights, though possessed of some 
privileges which do not belong to private persons, he is not only 
called a party, but he is treated as one. He is attended with a 
copy of the bill, and if he does not appear it is considered as a 
nihil dicit ; and if he does appear and fails to answer, the bill is 
taken pro confesso as against the crown. 1 Dan. Ch. Pr. 169, 
170, 531, 548. 

Indeed, I am not aware of any case, either in equity or admi- 
ralty, or at law, under particular statutes, in which a third person 
who intervenes, is not considered and called a party. The ground 
upon which a decree in rem is held to bind all persons, is, that 
every one having an interest has a right to make himself a party 
to the cause, and that the seizure or arrest of the thing gives no- 
tice to all concerned, of the pendency of the proceedings, and 
thus enables them to become parties. In Rose v. Himely, 4 
Cranch, 277, Chief Justice Marshall states this familiar rule: 
“ Those on board a vessel are supposed to represent all who are 
interested in it; and if placed in a situation which enables them 
to take notice of any proceedings against a vessel and cargo, 


























DECEMBER TERM, 18454. 





Florida v. Georgia. 





and enables them to assert the rights of the interested, the cause 
is considered as properly heard, and all concerned are parties 
to it.” 

And so in equity. Those who come in, even before the mas- 
ter, are, as Lord Redesdale says, (Mit. Pl. 178, 179,) considered 
parties to the cause in the subsequent proceedings. 

With great respect for my brethren, I cannot agree that the 
reasons advanced by them why the United States will not be a 
party to the record are sufficient. Those reasons I understand 
to be, that no decree will be made against the United States, 
and that the attorney-general will not be allowed to interfere in 
any way with the pleadings, or proofs, of either the State of 
Florida or Georgia. As to the first of these reasons, it is cer- 
tainly true, that no decree will be made against the United 
States, in form, or by name; but, if I understand the opinion of 
the majority of my brethren, they consider as I do, that substance, 
and not form, is to be looked to in this case; and that the only 
inducement for allowing the United States to be heard is, that, 
from the nature of the controversy, all the world must necessa- 
rily be precluded by the decree from disputing the correctness of 
the line of boundary fixed by it. Whether the United States 
shall or shall not be named in the decree, would seem, therefore, 
to be formal rather than substantial, since their rights and duties 
will be the same, whether named or not. In either case, the 
decree will conclusively operate thereon. 

And as to the other reason, that the attorney-general is not to 
be allowed to interfere with the pleadings or evidence of the 
States of Florida or Georgia, I must say, with deference for the 
better opinion of my brethren, that it seems to me to be a re- 
striction which, while it still leaves the United States a party to 
the suit, deprives them of some of the rights of a party, and to 
that extent fails to carry out the very principle which requires 
them to be heard at all. 

The right to have this case stated by Florida in the bill, so as 
to present it in its entire substance, is a substantial and impor- 
tant right of the United States. If the case is defectively or un- 
truly stated there, the decree must be affected thereby, for Georgia 
has the right to insist that the decree shall conform to the bill. 
An explicit and full answer to the bill is also material to the 
United States, that they may know what is to be relied on, and 
what proofs and arguments are necessary to be adduced. The 
power to cross-examine witnesses, and to except to proofs when 
offered, has been deemed essential to the administration of jus- 
tice. I would respectfully ask, upon what principle known to 
our jurisprudence, are the United States to be deprived of these 
rights, if they are admitted at all to contest the claims of Georgia? 
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If both Florida and Georgia may cross-examine the witnesses of 
the United States, and except to their proofs, what intrinsic pro- 
priety or judicial reason can there be, why the latter may not 
cross-examine the witnesses and except to the proofs of the 
former ? 

With submission to a majority of my brethren, I confess it 
seems to me that to deprive a party of some rights which, under 
all systems of law known to us, are deemed essential, while other 
rights are allowed to him which can be conceded only to a party 
to the controversy, proves the embarrassment which was felt in 
carrying out the idea of making him a party, but does not over- 
come the difficulty or even avoid it. It appears to me to declare, 
in effect, justice requires that you should be admitted as a party 
on this record; but, in order to make some distinction between 
yourself and other parties, you shall not enjoy all the rights of a 
party ; and the particular rights which you are not to enjoy are, 
the power of excepting to the pleadings and proofs of the other 

arties. 

. This is not satisfactory to my mind. Whether I consider only 
the substantial relations of the United States to the controversy, 
or the analogous provisions of positive or customary law in our 
own and other countries, I cannot avoid the conclusion that if 
they are admitted upon this record to assert their rights—to 
show what they are, and how they are involved in this contro- 
versy ; to maintain them, in the regular course of judicature, by 
allegation, proof, and argument, against the State of Georgia ; 
to have the process of the court to enable them to do so; to 
profit by the decree if favorable, to lose by it if adverse—they 
are a party to this controversy, within the meaning of the consti- 
tution of the United States. And this raises the question, which 
in my opinion is a very grave one, whether the constitution per- 
mits the United States to become a party to a controversy 
between two States, in this court? 

The judicial power of the United States extends, among other 
things, to controversies to which the United States shall be a 
party —to controversies between two or more States — between 
a State and citizens of other States,or of foreign states, where 
the State commences the suit, and between a State and foreign 
states. 

In distributing this jurisdiction, the constitution has provided 
that, in all cases in which a State shall be a party, the supreme 
court shall have original jurisdiction. In all other cases before 
mentioned, the supreme court shall have appellate jurisdiction. 
One of the other cases before mentioned, is a controversy to 
which the United States is a party. 

I am not aware that any doubt has ever been entertained by 
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any one, that controversies to which the United States are a 
party, come under the appellate jurisdiction of this court in this 
distribution of jurisdiction by the constitution. Such is the clear 
meaning of the words of the constitution. So it was construed 
by the congress, in the judiciary act of 1789, which, by the 11th 
section, conferred on the circuit courts jurisdiction of cases in 
which the United States are plaintiffs, and so it has been admin- 
istered to this day. 

There was a case of the United States v. Yale Todd, com- 
menced in this court in 1794, which is not reported, but it is 
stated from the record, by Mr. Chief Justice Taney, in a note to 
the case of the United States v. Ferreira, 13 How. 52. Of this 
case the note says : — 

“ The case of Yale Todd was docketed by consent in the su- 
preme court, and the court appears to have been of opinion that 
the act of congress of 1793, directing the secretary of war and 
the attorney-general to take their opinion upon the question, 
gave them original jurisdiction. In the early days of the gov- 
ernment, the right of congress to give original jurisdiction to the 
supreme court, in cases not enumerated in the constitution, was 
maintained by many jurists, and seems to have been entertained 
by the learned judges who decided 'Todd’s case. But discussion 
and more mature examination has settled the question otherwise ; 
and it has long been the established doctrine, and we believe now 
assented to by all who have examined the subject, that the orig- 
inal jurisdiction of this court is confined to the cases specified in 
the constitution, and that congress cannot enlarge it. In all other 
cases its power must be appellate.” 

The decision of this court, in Marbury v. Madison, 1 Cranch, 
137, settled this construction of the constitution ; and,as stated in 
this note, no one who has examined the subject now questions it. 

We have, then, two rules given by the constitution. The one, 
that if a State be a party, this court shall have original jurisdic- 
tion ; the other, that if the United States be a party, this court 
shall have only appellate jurisdiction. And we are as clearly 
prohibited from taking original jurisdiction of a controversy to 
which the United States is a party, as we are commanded to 
take it if a State be a party. Yet, when the United States shall 
have been admitted on this record to become a party to this con- 
troversy, both a State and the United States will be parties to the 
same controversy. And if each of these clauses of the constitu- 
tion is to have its literal effect, the one would require and the 
other prohibit us from taking jurisdiction. 

It is not to be admitted that there is any real conflict between 
these clauses of the constitution, and our plain duty is so to con- 
strue them that each may have its just and full effect. This is 
VOL. XVII. 43 
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attended with no real difficulty. When, after enumerating the 
several distinct classes of cases and controversies to which the 
judicial power of the United States shall extend, the constitution 
proceeds to distribute that power between the supreme and in- 
ferior courts, it must be understood as referring, throughout, to 
the classes of cases before enumerated, as distinct from each 
other. 

And when it says: “in all cases in which a State shall be a 
party, the supreme court shall have original jurisdiction,” it 
means, in all the cases before enumerated in which a State shall 
be a party. Indeed, it says so, in express terms, when it speaks 
of the other cases where appellate jurisdiction is given. 

So that this original jurisdiction, which depends solely on the 
character of the parties, is confined to the cases in which are 
those enumerated parties, and those only 

It is true, this course of reasoning an necessarily to the 
conclusion that the United States cannot be a party to a judi- 
cial controversy with a State in any court. 

But this practical result is far from weakening my confidence 
in the correctness of the reasoning by which it has been arrived 
at. The constitution of the United States substituted a govern- 
ment acting on individuals, in place of a confederation which 
legislated for the States in their collective and sovereign capac- 
ities. The continued existence of the States, under a republican 
form of government, is made essential to the existence of the 
national government. And the fourth section of the fourth article 
of the constitution pledges the power of the nation to guarantee 
to every State a republican form of government ; to protec ct each 
against invasion, and, on application of its legislature or exec- 
utive , against domestic violence. This conservative duty of the 
whole towards each of its parts forms no exception to the gen- 
eral proposition, that the constitution confers on the United 
States powers to govern the people, and not the States. 

There is, therefore, nothing in the general plan of the consti- 
tution, or in the nature and objects of the powers it confers, or 
in the relations between the general and state governments, to 
lead us to expect to find there a grant of power over judicial 
controversies between the government of the Union and the 
several States. On the contrary, the agency of courts to com- 
pel the States to obey laws of the-Union, or to concede to the 
United States its rights or claims, would naturally be deemed 
both superfluous and impolitic ; superfluous, because the States 
can act only through individuals, who are directly respons sible, 
both civilly and criminally, to the laws of the United States, 
which are supreme, and in the courts of the United States, which 
have jurisdiction to enforce all laws of the United States; and 
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impolitic, because calculated to provoke irritation and resistance, 
and to excite jealousy and alarm. 

It must be remembered, also, that a State can be sued only by 
its own consent. This consent has been given in the constitu- 
tion; but only in cases having such parties as are there described. 
The particular character of the parties to the controversy, into 
which a State has consented to enter, constitutes not only an 
essential element in that consent, but it is the sole description 
of what is agreed to. ‘The State of Georgia has consented to be 
sued by one or more States, or by foreign states, and by no 
other person or body politic. The State of Georgia has con- 
sented to stand joined as a defendant with one or more States, 
or with a foreign state, and with citizens or subjects of a State 
other than the one bringing the suit, but with no other person 
or body politic. Certainly, “the re is no power existing in this 
government to enlarge that consent so as to embrace in it any 
thing to which it does not, by its terms, extend. 

I cannot agree that because the State of Georgia consented 
to be sued by the State of Florida, Georgia thereby consented 
to the introduction into the controversy of any party whose 
rights were so involved in the controversy that the court is 
bound, upon principles of natural justice, to have that party 
before the court, in order to make a decree. 

In the first place, if it be conceded that a third party, not 

capable of suing a State, or being sued by one, is a necessary 
party to a controversy between two States, and that the court 
cannot make a decree without the presence of that party, it 
would seem to me to be the legitimate inference, that in such a 
case the States had not consented to be sued. Having con- 
sented to be sued, in controversies having certain described 
parties, it would seem that a controversy which could not be 
carried on by them was not one to which the consent applies. 
far as | am aware, the other grants of judicial power by 
the constitution, which depend on the character of the parties, 
have been so construed. Has it ever been supposed that into a 
suit between citizens of different States a third party not com- 
petent to sue or be sued, could come or be brought, because he 
Was a necessary party, without whose presence a decree could 
not be made? Has the doctrine ever been advanced, that when 
the constitution gave jurisdiction over suits between citizens of 
ditlerent States, it thereby, by implication, authorized that juris- 
diction to be extended so as to embrace every person whose 
rights were so involved in the controversy that the principles of 
natural justice required him to be heard? 
Take the case of a suit between a citizen of Florida and a 
citizen of Georgia, in the course of which it appears that an 
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inhabitant of this District, who is not competent to sue or capa- 
ble of being sued, has such an interest in the controv ersy that 
the court can make ne decree between the parties before them 
without affecting that interest; has it ever been supposed that 
there was any implied power granted by the constitution and 
the 11th section of the judiciary act of 1789 to make him a 
party, or has the conclusion been that in all such cases the court 
cannot act at all? The latter, I apprehend, is the settled con- 
clusion. The forty-seventh rule for the equity practice of the 
circuit courts provides, that if persons who might otherwise be 
deemed necessary or proper parties to the suit cannot be made 
so, because their joinder would oust the jurisdiction of the court, 
as to the parties before the court, the court may, in its discretion, 
proceed in the cause without making such persons parties; and 
in such cases the decree shall be without prejudice to the rights 
of the absent parties. This certainly assumes that there is no 
implied power, arising out of the necessity of the case, to make 
them parties, or to bring them into the cause so as to hear and 
bind them without making them parties. The court is to 
distribute all the justice it can between the parties over whom it 
has jurisdiction; but if it can do nothing without the presence 
of a necessary party, the remedy is not to bring him in, or allow 
him to come in, but to refuse to act, and leave the parties to 
terminate their dispute by other means. This is declared by 
this court in Hagan v. Walker, 14 How. 36, and the earlier cases 
lead to the same conclusion. Russell v. Clarke’s Ex’rs, 7 Cr. 98 ; 
Cameron v. Roberts, 3 Wheat. 591; Wormley v. Wormley, 8 Ib. 
451; Carneal v. Banks, 10 Ib. 188; West v. Randall, 2 Mason, 
195, 196; Shields et al. v. Barrow, ante, p- 130, of the present term. 
It is true there is a class of cases in which this court has 
decided that when the jurisdiction of the circuit court, by reason 
of the character of the parties, has once attached, it is not de- 
vested by one of the parties losing the character which entitled 
him to sue, or subjected him to be sued in the circuit court, or 
by his death and administration being granted to a citizen who 
would not have been competent to sue; and further, that when 
the judgment operated in rem, as in a suit in ejectment, no 
change of the property, pendente lite, could prevent the circuit 
court from exercising its jurisdiction over its own execution. 
The cases of Morgan’s Heirs v. Morgan, 2 Wheat. 297; Mollan 
v. Torrance, 9 Ib. 537, are of the first class. It was there 
held that a change of domicile did not defeat the jurisdiction 
which had once attached. In the case of Clarke v. Mathewson, 
12 Pet. 164, it was held that a bill of revivor was but a contin- 
uation of the original suit, and that the jurisdiction having once 
attached was complete, and continued to enable the court to 
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adjudicate on that subject-matter. In Dun v. Clarke, 8 Pet. 1, 
it was held that the circuit court had jurisdiction of a bill to 
enjoin the levy of an execution on a judgment in ejectment, 
though the land had been devised so that all parties were citizens 
of the same State. 

This was upon the ground that the devisee of the land was 
to be deemed the mere representative of the plaintiff in the judg- 
ment, and that as to him the bill was not an original suit, but a 
proceeding on the equity side of the court to enable the court to 
ig its own execution; and according to the case of Harris 

Hardeman, 14 How. 334, the same thing might have been 
es upon motion on the law side of the court. But the court 
refused to take jurisdiction over the other parties to the bill who 
had an interest in the land, or to decide the merits of the con- 
troversy, and confined itself to staying the execution of the 
judgment until the merits could be investigated in a suit in a 
state court. 

It will be seen, I think, that none of these cases rest at all on 
the ground that there is jurisdiction, by implication, over a third 
party whose rights are such as to make his presence in the cause 
necessary. But if they did, they would fall far short of proving 
that such an implication can be made in this case. The con- 
stitution is merely silent concerning the introduction of a third 
person, not competent to sue or be sued in the courts of the 
Union, into a suit in the circuit courts; but it is not silent con- 
cerning controversies to which the United States is a party. It 
declares, in effect, that over such controversies this court shall 
not have original jurisdiction; for it makes its jurisdiction over 
such controversies appellate, and this, as has been long settled, 
excludes all original jurisdiction over such controversies, and even 
prevents congress from conferring it. Marbury v. Madison, 1 
Cranch 137. ‘To say that there is an implication that when the 
United States is a necessary party to an original suit in this 
court, they can become a party here, would be, in my opinion, not 
only an extension of the original jurisdiction of this court to a 
case not described by the constitution as within it, but to a party 
as to whom we are expressly forbidden to take such jurisdiction. 

Nor do I find in the nature and circumstances of this case 
any such necessity for making the United States a party, 
as would lay a foundation for the presumption that it must be 
competent for the court, and consistent with the constitution 
and laws, to allow it to be done. This is not a broad question, 
whether in the exercise of the original jurisdiction of this court 
we are obliged to exclude all third parties, though they may 
have the most important rights and interests necessarily in- 
volved in the suit. I apprehend no such question arises here. 

43° 
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I do not doubt that in an original suit in equity here, betwee n 
two States, or between a State and a foreign state, or between 

a State as complainant and individuals, or in a suit affecting 
ibeonsiens, other public ministers or consuls, any necessary 
party may be brought in who is competent to be sued by the 
laintiff, or to sue the defendant in that suit in this court. 
Thus, a state may sue here other States, foreign states, al) citi- 
zens of other States and of foreign states, and this I believe 
includes every possible party, except its own citizens and 
inhabitants of this District, and of the territories, and the 
United States. Setting aside residents of this District and of 
the territories, who cannot be deemed of great moment in this 
particular matter, and citizens of the State bringing the suit, 
whose rights the constitution evidently considers need no pro- 
tection from this government, the practical effect of the doctrine 
I maintain will be found to be confined to the United States. 
They cannot be made a party to such a suit; and, in my 
judgment, it is in accordance with the whole plan of the 
government, as well as with the particular provisions of the 
constitution concerning the judicial power, that they should 
not be able to interpose and assume an adverse position to a 
State, in a judicial controversy in this court. Besides, I do not 
find in this case any real necessity to make the United States 
a party, according to the principles of equity law. A court of 
equity generally requires all persons who have an interest in a 
suit to be made parties. But it is a familiar rule, that when it 
is impracticable to bring before the court all interested, it is 
enough to make such parties as have a common interest with 
those who are absent. In such a case, the parties who are 
present represent the rights of those who are absent, and the 
court proceeds to make its decree, binding the rights of the 
absent parties, with the same confidence that justice is done as 
if they were before the court. Story’s Eq. Pl. 97, 112. 

Now, what is this case? The interest of Florida and that 
of the United States are identical. That interest is, to have 
the boundary line fixed as far to the northward as the proofs 
will allow. It is true, that what Florida seeks is the protection 
of its rightful jurisdiction as a sovereign State; and what the 
United States desire is the protection of its title as a landholder, 
and as the grantor of lands now held by their grantees. But 
both the political jurisdiction of Florida, and the title of the 
United States to land acquired from Spain, being coextensive 
with the territory of Florida, these two parties have a common 
interest in the subject-matter of this suit; and Florida is, in the 
contemplation of a court of equity, competent to represent the 
interest of the United States, as an owner of land. 
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This would certainly be true in the case of individual parties, 
and in my opinion the same rule applies with still greater force 
to these parties. Florida is a sovereign State, whose suit must 
be conducted according to the will of its legislature. There is 
no room for any suspicion of any unworthy motives or conduct 
in its management. It is a high duty of that State, which it 
owes to itself, and which will doubtless be discharged to vindi- 
cate its jurisdictional rights, and make good its claims to all 
the territory which comes within its true limits. Though the 
question is merely where a line should be run, that line carries 
with it the sovereignty and territorial jurisdiction of States. 

On the other hand, the United States is a landholder, whose 
title may be affected by running the line in one place rather 
than another. And so will the titles of hundreds of other land- 
holders in this territory, whose interest is precisely the same as 
that of the United States, in kind, though not in amount. To 
say that it is necessary for the purposes of justice, that the 
United States, as the proprietor of lands, should be admitted 
into this suit to take care lest the State of Florida should omit 
something by way of pleading or evidence, seems to me to be 
yielding to an im: aginary necessity only. 

It is not alleged that the United States has any interest in 
this controversy except as an owner or grantor of land. Un- 
questionably there are political considerations, affecting the fed- 
eral relations of the States, and connected with the extent of 
their territory, in reference to which the United States has a 
direct and important interest. This is not only obvious in itself, 
but is recognized by the constitution in various ways, and, 
amongst others, by the prohibition of the States to make any 
compact without the consent of the United States. But the 
object of this suit is not to change the limits or territory of 
States, but to ascertain their true and actual boundary; and in 
this question the United States has no interest, except that 
justice should be done; an interest which is not of a character 
to warrant the government in interposing in this case to assist 
in securing it, any more than in any other case pending in this 
court. It is suggested that the counsel for the two States may 
make agre ements as to evidenc ‘e, and other matters respecting 
the suit, and that the United States ought to be a party, in 
order to supervise such; but it seems to me that if this were a 
sufficient reason for making the United States a party in this 
case, it would apply to all cases between two States ; for in all 
cases such arrangements are as likely to be made as in this one. 
But if such agreements of counsel, respecting the mode of con- 
ducting a suit between two States, could be deemed compacts 
between those States, within the restraining clause of the 10th 
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section of the first article of the constitution, congress, and not 
the attorney-general, or this court, must sanction them; and 
there does not seem to be any satisfactory reason why that 
officer should be connected with the subject. Any agreement 
fixing the line of boundary, made by the two States and not 
sanctioned by congress, would certainly not be executed by this 
court, which is to decree on the existing rights of the parties, 
and not upon new rights created by a compact, which is not 
valid without the assent of congress. 

But, if the objection to the jurisdiction could be overcome, I 
should still be of opinion that the attorney-general has not au- 
thority to make the United States a party to a suit in this court. 
That officer possesses no powers derived from usage or implied 
from the name of his office. His powers are only coextensive 
with his duty; and that is defined by law to be, “to prosecute 
and conduct all suits in the supreme court in which the United 
States shall be concerned.” 1 Stats. at Large, 93. It belongs 
to congress alone to decide in what cases the United States may 
be made a party in the courts, and to designate the officers by 
whom they may be made a party. This power congress has 
exercised. They have conferred upon the district attorneys 
power to prosecute all delinquents for crimes and offences cog- 
nizable under the authority of the United States, and all civil 
actions in which the United States shall be concerned. 1 Stats. 
at Large, 92. By the act of May 29, 18380, § 5, (4 Stats. at 
Large, 415,) the solicitor of the —T is empowered to instruct 
the district attorneys in all matters and proceedings appertaining 
to suits in which the United States are a party, or interested ; 
and by the 10th section of the same act, the attorney-general is 
to advise with and direct the solicitor. But no authority is con- 
ferred by any law, upon any officer, to make the United States 
a party to any suit, except as a plaintiff or prosecutor. If the 
United States be interested in a suit against an individual, and 
he thinks fit to allow the law officer of the United States to 
prosecute or defend in his name, I know of no oljection to it, 
and it is very often done. It may be suggested, that as the line 
of boundary will be fixed by the final decree in this case, and as 
the rights of the United States will thereby be concluded, it can 
do them no injury, but may be beneficial to them, to be a party 
to this cause. If this be so, and the court has jurisdiction, it 
may afford sutficient reason why congress, in its discretion, 
should authorize an appearance by the attorney-general in be- 
half of the United States; but it does not enlarge the power of 
that officer, or enable him to do what, in my opinion, no law has 
conferred on him power to do,—to make the United States a 
party to an original suit in this court. 
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I am eatvanlesil to say that: Mr. Justice Me Lean concurs 
in this opinion. 





Mr. Justice CAMPBELL dissenting. 

I dissent from the opinion of the court. The attorney-general 
suggests to the court that the State of Florida has filed here an 
original bill against the State of Georgia, for a settlement of the 
boundary between the States. He represents that the line 
claimed by Florida is that which the United States have recog- 
nized in the surveys, sales, and other operations of the land- 
office, and that the line of Georgia diminishes the domain of 
the United States in Florida twelve hundred thousand acres. 
“ Whereupon, and in consideration of the interest and concern 
of the United States,’ he moves for leave “to appear in said 
cause, and be heard in behalf of the United States, in such time 
and form as the court will order.” ‘The condition of the cause, 
in relation to which the motion is made, is, that a bill and an- 
swer have been filed, but no issue exists, and none of the ulterior 
stages in the course of the cause attained; nor has there been 
any motion to the court requiring an examination of the record ; 
and .so the motion, as understood from its terms, is certainly 
premature. But the words, “to appear in said cause and be 
heard in behalf of the United States,” very indifferently explain 
the significance of the motion. The application is, that the 
attorney-general may “intervene,” “not as a technical party ; 
not as joining with the one or other party; not in subordination 
to the mode of conducting the complaint or defence adopted by 
the one State or the other, nor subject to the consequences of 
their acts, or of any possible mispleading, insufficient pleading, 
omission to plead, or admission or omission of fact, by either 
party, or both; but to codperate with or to oppose both or 
either, and to bring forth all the points of the case, according to 
his own judgment, whether as to the law or fact.” 

Though the pleadings show that the interests of the State of 
Florida and of the United States unite to maintain the same 
line, the attorney-general declines to adopt her suit, lest the con- 
dition of the United States might become “ prec carious,” “ de- 
pending on the discretion of Florida.” Nor will the attorney- 
ge neral file a bill for the United States , nor agree that Florida 
may make them defendants to hers, for, “that the court is not 
empowered by the constitution to entertain an original suit” of 
the kind. 

Nor is the motive for this intervention merely that the United 
States have a fiscal interest, for the attorney-general suggests 
that the constitution may be ‘viol: ited by agreements and com- 
pacts of States, “entered of record,” there by altering the limits 
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of the States and the structure of the Union, &to the direct 
prejudice of the rights, interests, and laws of the United States.” 
These suggestions of possible ‘injustice arising from collusive 
compacts “ entered of record,” may be used in any judicial con- 
troversy between States, and in this case no evidence of such 
appears of record ; and if such suggestions are heeded, the attor- 
ney-general must be constantly an applicant for leave to appear, 
“not as a technical party,” but to employ some oversight, super- 
intendence, or censorship, in suits between States of the Union 
in this court; and surely, such a claim requires new modes of 
proceeding, and that now proposed is as peculiar as the claim. 
The United States appear, with the assertion of their exemption 
from suit in this court—that the original jurisdiction of the 
court does not embrace them as a party. Thus declaring inde- 
pendence of process, pleading, and decree, in an original suit in 
the court, they ask to assist or to assail, at their pleasure, suitors 
legally before it, and to mould the decree in their case by alle- 
gations, evidence, and arguments, introduced without, and per- 
haps against, their will. 

The principle of common law and chancery procedure is, that 
suits are commenced, prosecuted, and defended by parties to the 
record in their own names; and the intervention of third per- 
sons, not parties, is unknown to the system; and we may affirm 
confidently, in a case like this, where the party is above and 
beyond the jurisdiction of the court, such a case is without a 
precedent. 2 Chitty’s Pr. 343. The case of Pentland v. Quor- 
rington, 3 My. and C. 249, was that of a trustee, with a full 
assignment, suing in the name of the assignor, under his power 
of attorney, and obtaining a decree with notice to the defendant. 
The nominal plaintiff agreed to an order for delay, and the trus- 
tee petitioned for a discharge of the order, and that he might 
conduct the suit. Lord Cottenham said: “ It is a perfectly new 
equity. ‘The only suit in court is a suit between the defendant 
and the party (assignor) with whom the contract was made. 
The plaintiff (assignor) is a party to the arrangement, for effect- 
uating which the present order has been made. Your case is 
against him, that whereas he has authorized you to carry on 
this suit in his name, he has entered into the arrangement in 
question without your concurrence. If I were to make such an 
order, I should be giving you the right of carrying on this suit 
against the defendant; I should be displacing the plaintiff on 
the record.” He asked: « Is there any instance of such an inter- 
ference on the part of the court as you now ask?” ‘The eminent 
solicitor answered : “ I admit that I have never seen a case like 
the present.” So in Drever v. Manderley, 4 M. and C. 94, an 
order allowing a third person to control a suit where the subject 

















DECEMBER TERM, 18654. 515 


Florida v. Georgia. 


belonged to bis by ‘assignment, but to ide h he was not a 
party by any proceeding, was pronounced by the same chan- 
cellor “ perfectly irregular.’ The court did not object to the 
right to the subject of the suit, but to the mode of enforcing the 
right, by the attempt to ec ontrol the suit. It required the assignee 
to exhibit his right by bill, according to the practice of the court, 
in his own name. 

Chief Justice Marshall, in describing the controversies to which 
the judicial power of the United States extends, says : — 

“The words are of well understood and limited signification. 
It is a controversy between parties which had taken a shape for 
judicial decision.” “'To come within the description of a case 
in law and equity, a question must assume a legal form for 
forensic litigation and judicial decision. ‘There must be parties 
come into court who can be reached by its process and bound 
by its power, whose rights admit of ultimate decision by a tri- 
bunal to which they are bound to submit.” 5 Wheat. Ap. 
16,17. The supposed cases of exception cited by the attor- 
ney-general only display the pervading extent of this principle. 
The instances quoted are rules under the interpleading act of 
Wm. I[V.; landlords defending for tenants in ejectment, vouch- 
ees in warranty in real actions, bills of interpleader, and suits 
by represe ntative parties, for or against themselves and others. 
The cases referred to in courts of common law arise, where a 
person having the primary right or obligation, is called as a 
party to the suit to defend th: rt right or to fulfil the obligation ; 
and Lord Coke speaks of the common law instance of a vouchee 
as “seeming strange” and depending upon “ancient, con- 
tinual, and constant allowance,” (2 Ins. 241 ;) and so, in inter- 
pleading suits, parties having an adverse interest are called in 
by process, as parties, to disengage a neutral who may have the 
subject of controversy and desires to relinquish it to the owner, 
when he shall be ascertained, and in representative cases the 
court acts upon the parties to the record, and determines the 
case made by them. In this case, the United States admit no 
representation on their behalf; nor will they undertake the suit 
of either, nor admit the jurisdiction of the court to treat them 
as a suitor or party; but contest the authority of the court, are 
ready to contest or strengthen the positions of either party, apd 
thus they seek, by an anomalous Austrian intervention, to 
overlook and control the proceedings of the litigants to their 
own aggrandizement. I find no precedent in the direct and 
straightforward course of the common law, nor in the statutes 
altering it, for such a conduct. I will briefly examine the prec- 
edents to which we have been cited, in the codes of procedure 
of those tribunals which apply the jurisprudence of imperial or 
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papal Rome. The French code permits the interposition of 
third persons in existing suits. An intervenor may guard a 
present or future interest, or one certain, contingent, conditional, 
or collateral, whether pecuniary or personal, or held as a repre- 
sentative. But the inquiry is, how and under what circum- 
stances? And the answer is, by propounding his pretensions 
to the court as a suitor, inviting contest, alleging proofs, recog- 
nizing the jurisdiction of the court, and submitting to its decree. 
4 Bioche Dic. de Pro. 590; Louisa. Code, Prac. § 324. 

La Canada, describing the Spanish system, says, there are 
necessarily two parties to every suit (actor and reo) ; and when 
a third litigant comes, he is called by that number (fercero) ; 
and because he can oppose either of the parties, or both, the 
word opposer is added (¢ercero opositor), and his act is called 
third opposition. If he comes to aid another party in the same 
right, he accepts the suit as he finds it, and acts conjointly ; if 
his rights are independent, adverse, or paramount, his suit is 
treated as an original suit, and is conducted as ordinary suits. 

The third opposer is technically a party to the cause, and 
really subject to the decree. La Caiiada, Juicos Civiles, 393. 

Nor do the admiralty or ecclesiastical codes afford any 
sanction to the motion. Their jurisdiction being largely in 
rem, they allow persons who have a present and certain claim 
to the res, to propound their interest, if the court has jurisdic- 
tion; and by the act the persons become parties to the suit, 
liable for costs and entitled to appeal. The various codes, then, 
differ in the time and manner of calling parties before the court. 
The conditions of a suit at the common law, in general, are 
settled at its institution, and new and independent parties are 
not introduced in the subsequent stages. ‘The courts of chan- 
pe are more liberal in reference to the time of making parties 
and in the extent of their amendments. But in both courts the 
plaintiff is the dominus litis, and third persons may not come in 
unless he amends the proceedings, or his bill is fitted for it, as 
being a representative bill. But in the civil, admiralty, and 
ecclesiastical courts, the power of third persons to propound 
their rights in the subject of dispute is not so dependent upon 
the will of the prior parties. But all the codes of procedure 
unite in this, that persons must come in according to a regular 
course of procedure, accepting the authority of the court, citing 
adverse parties to defend, and yielding to whatever decree it 
may pronounce. The more than imperial claim, in this in- 
stance, is for all the faculties of a suitor, without a submission 
to the obligations and restrictions of one. But it is supposed 
that precedents in the English chancery support a pretension 
of the attorney-general to intervene according to his motion. 
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An important class of the rights of the crown are represented 
there by the queen’s attorney-general; but how? He is intro- 
duced upon the record as a “technical” party to the suit, and 
the crown is bound by the decree. When the right is adverse 
to the plaintiff, the attorney-general is made a party by prayer 
in the bill and the service of a copy. If he fails to appear, it 
is a nil dicit; and if he appears and will not answer, a deeree 
pro confesso is taken. Danl. Ch. Pr. 175, 501, 548; Dick. 729; 
1 Y. and J. 509. 

And courts there exercise over the attorney-general the same 
authority which they exercise over every other suitor, and he 
would not be permitted more than any other suitor to prosecute 
any proceeding merely vexatious, or which had no legal object. 
The Queen v. Prosser, 11 Beav. 306. 

The cases cited, of Penn v. Lord Baltimore, Hovenden v. 
Annesly, Attorney- -General v. Galway, and the analogous cases 
of Dolder v. Bank of England, and Burgess v. Wheat, (Cas. 
temp. Hard. 332; 2 Sch. and Lef. 617; 1 Moll. 95; 10 Ves. 
002; 1 Eden. Ch. 177,) are instances of the application of the 
rule that the court will require the crown to be made a party to 
the record, under the name of the attorney-general, and that he 
comes as an actual and obedient party, and not in any illusory 
and indeterminate form; so that, if the claim of the attorney- 
general to represent the United States in courts, to the extent 
claimed, is tenable, the manner of the intervention here is inad- 
missible. 

But I do not admit that the attorney-general has any eorpo- 
rate or juridical character, or that he can be introduced upon 
the record, in his official name, as an actor or respondent in a 
suit. His duties are strictly professional duties, and his powers 
those of an attorney at law. Whatever he may do for the 
United States, a special attorney might be retained to do; nor 
can the United States « appear in his name, nor by his agency, 
in cases where they may not be a party. 

I have considered this motion upon the concessions of the 
argument, but the principle lying at the foundation of the case 
should not form the basis of a judgment merely on the strength 
of such concessions ; and hence I proceed to its examination. 

The judicial power of the United States extends to all cases 
in law and equity arising under the constitution and laws of 
the United States, and treaties made under their authority ; 
to all cases affecting ambassadors, other public ministers, and 
consuls ; to controversies to which the United States shall be a 
party; to controversies between two or more States; and 
between a State or the citizens thereof and foreign states, 
citizens, and subjects. 
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“In all cases affecting ambassadors, &c., and those in which 
a State shall be a party, the supreme court shall have original 
jurisdiction. In all other cases before mentioned the supreme 
court shall have appellate jurisdiction only.” It was not in the 
design of the constitution to alter or even to modify the ex- 
isting relations of any of the sovereign parties named in this 
article, to legal jurisdictions, by enlarging their liableness to 
suit; but its purpose was to erect tribunals to which they 
might resort for the determination of the suits which they 
might legally commence, or might voluntarily submit or were 
subject to, according to their preéxisting conditions. Thus, no 
suit can be commenced against the United States, foreign 
states or ambassadors, and public ministers; nor are they 
brought within the jurisdiction of the courts of the United 
States to any degree beyond that to which they were liable, 
without this constitutional clause. The construction which 
allows the exemption of these parties as sovereigns, or their 
representatives, to operate, sanctions, also, the title of the 
States to the same right, for they are mentioned in the same 
clause ; and the jurisdiction conceded to this court, in reference 
to them, is expressed in similar or identical language. 

I am aware, that at an early day in the existence of this 
court, a contrary opinion was expressed by a majority, upon a 
motion for an interlocutory order in a suit against a State, and 
I propose to examine the principle established in the contro- 
versy, of which that opinion is a part. 

While the constitution was under discussion, General Ham- 
ilton (Federalist, 81) said, “that it is in the nature of sover- 
eignty not to be amenable to the suit of an individual without 
its consent,” and contended, “that to ascribe to the federal 
courts, by mere implication, and in destruction of a preéxisting 
right of the state governments, a power which would involve 
such consequences, would be altogether forced and unwarrant- 
able.” So, Mr. Madison, replying to the vehement and pro- 
phetic denunciations of Patrick Henry, in a careful exposition 
of the judiciary clause, calmed the Virginia convention by 
assuring it that “itis not in the power of individuals to call 
any State into court. The only operation the clause can have 
is, that if a State should wish to bring a suit against a citizen, 
it must be brought in the federal court.” And the late Chief 
Justice Marshall supported him, saying: “ With respect to 
disputes between a State and citizens of another State, its 
jurisdiction has been decried with unusual vehemence. I hope 
no gentleman will think a State will be called at the bar of a 
federal court. It is not rational to suppose that the sovereign 
power shall be dragged before a court. The intent is to enable 
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States to recover ¢ , aims of individuals residing in . other r States, 
I contend this construction is warranted by the words.” Vir- 
ginia Deb. 387, 405, 406. 

When these assurances from the most accredited friends of 
the new government were disappointed, by the institution of 
suits in this court against several of the States, by individual 
plaintiffs, shortly after the adoption of the constitution, a strong 
sentiment of wrong was felt, and corresponding indignation 
expressed. This indignation was not occasioned by any appre- 
hension of consequences to the States as debtors, but by the 
fact that they supposed their rights to be violated. The history 
will bear no other interpre tation. In Chisolm v. Georgia, that 
State instructed counsel to present to the court a written remon- 
strance and protestation against the exercise of jurisdiction, but 
not to argue the cause. The attorney-general opened the case 
of the plaintiff by saying: “ He did not want the remonstrance 
of Georgia, to satisfy him that the motion for judgment was 
unpopular. “fore that remonstrance was read, he had learned 
from the acts of another State that she too conde mned it.” 
The court awarded a writ of inquiry upon the default of the 
State, sustaining the jurisdiction upon arguments of the utility, 
justice, and safety of the delegation of the power, and of the 
diminution and abasement wrought upon the States by the 
constitution. Mr. Justice Wilson states the case “as one of 
uncommon magnitude.” He says: “One of the parties is a 
State, cert tainly respectable, claiming to be sovereign. The 
question to be determined is, whe ther this State, so respectable, 
and whose claim soars so high, is amenable to the jurisdiction 
of the supreme court of the United States? This question, 
important in itself, will depend on others more important still; 
and may perhaps be ultimately resolved into one no less radical 
than this: Do the people of the United States form a nation?” 
It is not difficult to perceive the profound misconception of the 
relations of the States to the Union which dictated his judgment. 
The following year the legislature of the Commonwealth of 
Virginia adopted a resolution which contains a reply to the 
question: “ Resolved unanimously, that a State cannot, under 
the constitution of the United States, be made a defendant at 
the suit of any individual or individuals ; and that the decision 
of the supreme federal court, that a State may be placed in that 
situation, is incompatible with and dangerous to the sovereignty 
and independence of the individual Sta ites, as the same tends 
to a general consolidation of these confeder ated republics ; ys 
and instructed their senators and re presentatives “to unite their 
utmost and earliest exertions to obtain such amendments as will 
remove or explain any clause which can be construed to imply 
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or justify a decision that a State is compellable to answer in 
any suit by any individual or individuals in any court of the 
United States.” 

One month after, January, 1794, the senate was moved by 
Mr. Strong, of Massachusetts, to adopt the eleventh amendment 
to the constitution, declaring that the constitution should not be 
construed to authorize such suits. Various attempts were made 
in both branches of congress to limit the operation of the 
amendment, but without effect. It was accepted without the 
alteration of a letter, by a vote of 23 to 2 in the senate, and $1 
to 9 in the house of representatives, and received the assent of 
the state legislatures. Georgia ratified the amendment as “an 
explanatory article,’ her legislature “concurring therewith, 
deeming the same to be the only just and true construction of 
the judicial power by which the rights and dignity of the several 
States can be effectively secured.” Thus the supreme constitu- 
tional jurisdiction of the United States, the concurrent action 
of congress, and the state legislatures, expressing a consent 
nearly unanimous, corrected the opinion of the supreme court, 
and intercepted its final judgments in these cases, by declaring 
that the constitution should not be so construed as to allow 
them. 

The reporter of the court closes the volume which contains 
the case of Chisolm, by saying “the writ of inquiry was not 
sued out and executed; so that this cause and all other suits 
against States were swept at once from the records of the court 
by the amendment of the constitution.” The course of argu- 
ment which excluded the jurisdiction of such cases, applies with 
equal force to suits by foreign states against the States of the 
Union. And the considerations which forbid suits against the 
States by individuals, indicated with such clearness in the Fed- 
eralist, form the basis of the luminous and masterly judgments 
in the English chancery, in the case of the Duke of Brunswick 
v. King of Hanover, 6 Beav.1; 2 H. L. Ca. 1, where the del- 
icacy, difficulty, and danger of the jurisdiction, and its want of 
practical value, are fully set forth, and the conclusion announced 
“ that it is a general rule, in accordance with the laws of nations, 
that a sovereign prince resident in the dominions of another is 
exempt from the jurisdiction of the courts there.” It is clear 
the constitution did not abrogate any law of nations, and the 
only question is whether the States consented to suits without 
any reciprocal right, or whether the existence of such a power 
in foreign states could possibly assist any objects of the con- 
federacy. On the contrary, would not such a promiscuous grant 
jeopard its tranquillity and peace? The answer of Mr. Madison 
to the Virginia convention is positive and direct. “I do not 
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conceive,” he says, “ that any controversy can ever be decided 
in these courts, between an American and foreign state, without 
the consent of parties. If they consent, provision is here made. 
The disputes ought to be tried by the national tribunal. This 
is consonant with the law of nations.” Virginia Deb. 391. To 
this consent, it may be that congress would be a necessary 
party. 

The nature of the jurisdiction in regard to the States having 
been considered, the inquiry can now be made, can the United 
States be a party to a suit between two or more States? The 
constitution does not mention such a case. ‘There were before 
the federal convention propositions to extend the judicial powers 
to questions “ which involve the national peace and harmony ;’ 
“to controversies between the United States and an individual 
State ;” and in the modified form, “to examine into and decide 
upon the claims of the United States and an individual State 
to territory.” None were incorporated into the constitution, and 
the last was peremptorily rejected. The jurisdiction of this 
court over cases to which the United States and the States are 
respectively parties, is materially different — the one original, the 
other appellate only. ‘There was no encouragement, nor serious 
countenance, to the proposition to vest this court with jurisdic- 
tion of such cases. This court is organized and its members 
appointed by one of the parties. Their influence extends with 
the jurisdiction of this court, their means of reputation with its 
powers, their habitual connection with the federal legislation 
naturally inspires a sentiment in favor of the federal authority. 
These operative causes of bias were known; and apprehensive 
as the States were of consolidation and the overbearing influence 
of the central government, we can well understand why only 
the modified proposal as to jurisdiction was pressed to a vote. 
I repeat, that the enumeration of the parties in this article of 
the constitution did not enlarge the liabilities of the States to 
suits, but it only provided tribunals where suits might be brought, 
to which they were already subject, or might desire to commence. 
Nor does the clause authorizing suits between two or more 
States afford any contradiction to this conclusion. 

The articles of confederation, by which they were then com- 
bined, allowed congress, as the occasion might arise, to appoint 
special tribunals “to which all disputes and differences now 
subsisting, or that might hereafter arise, between two or more 
States, concerning boundary, jurisdiction, or any other cause 
whatever,” should be submitted. 

Similar provisions for special and occasional tribunals, in 
matters of jurisdiction and boundary, formed a part of the plan 
of the constitution till near the close of the convention, when 


44 









































PE ELON ee 


a ain 











22 SUPREME COURT. 





Florida v. Georgia. 





they were stricken out, and the general jurisdiction over those 
as well as other controversies delegated to this court. My con- 
clusion, after an examination of the clause, is, that it is only in 
controversies between the States that one of their number can 
be impleaded in this court without its explicit consent ; and that 
this jurisdiction is special, as to the controversy and the parties,' 
embracing none except those between the States of the Union ; 
that the court has no original jurisdiction of the United States, 
and none of a controversy between them and an individual 
State ; and consequently, that they have no title to appear as a 
party to the record, nor in any undefined and uncertain relation 
to it. 

And now the question arises, whether the United States can 
or ought to be concluded as to their property, without a priv- 
ilege to appear and be heard, by a judgment of the court, upon 
a question of boundary submitted by two or more of the States, 
for its adjudication ? 

Without assigning any effect to the judgment that may be 
rendered, or anticipating whether the rights of the United States 
may be reserved, | will assume that the United States will be 
estopped by the judgment, and that no reservation of their pro- 
prietary rights can be made; and consider whether, under such 
circumstances, there is injustice. The government of Florida 
involve in this suit her highest claims—those of sovereignty and 
jurisdiction—and fulfil their chief political obligations in its 
prosecution. If individual claims are affected by the decree in 
such a suit, it is because they are so incorporated in the rights 
of their sovereign as to have no separate or independent exist- 
ence. She is the representative of all the proprietary rights and 
interests of her people in their contest with another sovereign. 
The United States, in resigning their sovereignty over the ter- 
ritory of Florida to the people, and by recognizing their govern- 
ment, relinquished their authority over this controversy, and 
consented that their proprietary claims to the waste and un- 
appropriated lands should abide the issue to which the State, in 
her wisdom and fidelity, should attain. This sovereign control 
of Florida was modified upon her accession to the Union. 
After this, if the controversy was settled by negotiation and 
compact, the consent of congress was necessary to its binding 
operation, as in other cases of compact. If it was settled con- 
tradictorily, then this tribunal was appointed to make the 
determination. 

Nor do I perceive that the executive department has any title 
to disturb the parties or the court, with the expression of anx- 
ieties or apprehensions that this court will be lured to perform 
what congress alone may do, or that these constitutional condi- 
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tions will not be honorably fulfilled. The existence of this 
federal government, in its whole extent, is a testimonial to the 
magnanimous and disinterested polity of the States of the 
Union; nor is the concession, which submits to a tribunal of 
justice the peaceful and rational adjustment of the controver- 
sies between sovereign States, the least weighty of the proofs 
of those dispositions. It seems to me, that it is the duty of this 
court to come to the exercise of the jurisdiction the States have 
conferred, in the same spirit ; to exercise it according to the letter 
of their submission; to exclude from it suspicion, jealousies, 
interventions from any authority, but to meet the parties to the 
controversy with confidence. 

Dissenting from every part of the order, I have filed the 
reasons for the dissent. 


Order. 


Ordered, that the attorney-general have leave to adduce evi- 
dence, either written or parol, and to examine witnesses and file 
their depositions, in order to establish the boundary claimed by 
the United States. 


After the motion of the Attorney-General for leave to inter- 
vene in this suit had been decided, Mr.*Westcott and Mr. John- 
son, on behalf of the State of Florida, moved for leave to take 
out commissions to examine witnesses in the case, and for sun- 
dry orders to expedite the case and prepare it for trial. 

Among the orders moved for was the following : — 

“ That (the consent of the State of Florida being hereby 
given thereto) the attorney-general of the United States may, 
in behalf of the United States, use the name of said complain- 
ant whenever he may deem it advisable that the United States 
should sue out any commission, to take any testimony or pro- 
cure any proofs in said cause; he giving notice thereof to the 
solicitors or counsel for said parties, as aforesaid.” 

This part of the motion was opposed by the counsel for the 
State of Georgia; and, in behalf of that State, a motion was 
made to appoint a commissioner and surveyor to survey the 
premises in dispute, and take testimony and report to the 
court ; the motion stating particularly how the duty was to be 
performed. ‘This motion was opposed by the counsel for the 
State of Florida. 


The questions were argued by Mr. Westcott, for the complain- 
ant, and Mr. Badger, for the defendant. 

Mr. Chief Justice TANEY delivered the opinion of the court. 

The court have considered the above motions. 
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The motion to authorize the attorney-general of the United 
States to take testimony, and to conduct the proceedings on 
behalf of Florida, with the assent of the State, is refused. 
Each State must conduct its proceedings for itself. Whatever 
the attorney-general does in the case must be for the United 
States, and in the name of the United States, and with refer- 
ence to their interest or duty in this controversy. 

The motion on behalf of the State of Georgia, to appoint 
one or more persons to make the necessary surveys and to 
report their opinion to the court, is also overruled. Each party 
is at liberty to cause surveys to be made, and maps prepared 
and filed, by such person as the State may select, or, if they can 
. agree, they may jointly appoint one. And these surveys and 
maps, and the proofs applicable to them, will be examined and 
considered by the court at the hearing, with the other testimony. 
But the court do not deem it advisable to appoint one or more 
persons to make these surveys and examinations, as officers of 
the court; and think the case will be better brought before them 
by leaving each State to act for itself. 

The court, therefore, overrule the motions; and, for the pur- 
pose of preparing the case for hearing, make the following 
order : — 


Final Order. 


On consideration of the several motions filed yesterday by 
the complainant’s counsel, and of the arguments of counsel 
thereupon had, as well in support of as against the same, it is 
ordered by the court that the safd motions be and they are 
hereby overruled. And it is further now here ordered by the 
court, that the said parties in said cause be allowed until the 
first Monday of December, 1855, to obtain, take, and file the 
testimony and proofs, by said parties respectively to be adduced 
and given in evidence, on the hearing of said cause ; and that, 
to enable said parties respectively so to do, commissions, in the 
usual form, be issued by the clerk, to examine witnesses, upon 
application of either party, accompanied by interrogatories, a 
copy whereof has been served upon the adverse party, or its 
solicitor or counsel, twenty days previous to such application, 
in order that cross-interrogatories may be filed within said 
twenty days by such adverse party ; and that the commissioner 
or commissioners in each instance, if not agreed upon by the 
counsel of the respective parties, be named by the chief justice 
or one of the associate justices of this court; and that, forth- 
with, on the return of any commission executed, the clerk do 
open and file the same, and cause the same to be printed for the 
use of said parties. 
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And also, that any exceptions to testimony may be taken at 
the final hearing ; and, if exceptions be then taken to the com- 
petency of testimony, which the opposite party can remove by 
further proof, the court will reserve the decision, and give time 
to the party to produce it. 

And also, that said cause be set for final hearing on the bill, 
answer, replication, exhibits, testimony, and proofs, so adduced, 
filed, and admitted, on the second Monday of January, 1856, 
unless cause be then shown to the court for the continuance 
thereof. 


Tue Unitep Srates, ApPpeLLANTs, v. ArcHIBALD A. Ritcuie.* 


By an act of congress passed on the 3d of March, 1851, (9 Stats. at Large, 631,) 
provision was made for the appointment of a board of commissioners to settle pri- 
vate land claims in California, and for the transfer of a case decided by them to the 
district court of the United States for California, by way of appeal. 

This law was constitutional. The board of commissioners was not a court, under 
the constitution, invested with judicial powers; but the commencement of the suit 
in the district court, when transferred there, must be regarded as an original pro- 
ceeding. The district court could hear additional evidence to that which was before 
the board of commissioners 

The 9th section of the act directed that the United States or the claimant might file 
a petition, praying an appeal to the district court, and other sections pointed out 
the mode of proceeding. But this was all changed by an act passed on the 31st of 
August, 1852, (10 Stats. at Large, 99,) which directed that the filing of a transcript 
with the clerk of the district court should, ipso facto, operate as an appeal. 

This amounts, also, to a notice to the opposite party. 

The title of Francisco Solano, an Indian, to a tract of land in California, particularly 
set forth. 

Although Solano was an Indian, yet he was competent, according to the laws of Mex- 
ico at the time of the grant, to take and hold real property. 

The plan of Iguala, adopted by the revolutionary government of Mexico, in 1821, 
and all the successive public documents and decrees of that country, recognized an 

equality amongst all the inhabitants, whether Europeans, Africans, or Indians ; and 
the decree of 1824, providing for colonization, recognized the citizenship of the 
Indians, and their right to hold land. 

In 1833 and 1834, the government of Mexico passed laws for secularizing the mis- 
sions, under which the public authorities granted the lands belonging to them in the 
same manner as other public lands. 

In respect to those lands called Pueblo lands, no opinion is expressed. 


Tuis was an appeal from the district court of the United 
States for the northern district of California. 

The act of congress respecting the claimants to land in Cal- 
ifornia, and the title of Solano, under whom Ritchie claimed, 
are so particularly set forth in the opinion of the court, that the 
reporter has nothing to add upon those topics. 


* Mr. Justice DaNIEt did not sit in this cause. 
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It was argued in this court by Mr. Cushing, (attorney-general,) 
for the United States, and by Mr. Bibb, for the appellee. 


The brief of Mr. Cushing became expanded into a printed 
argument of eighty-eight pages, of which the following is a 
mere outline : — 

The act of congress passed on the 3d of March, 1851, (9 
Stats. at Large, 631,) contains a clause which is declaratory of 
the general principles of law, by which the decisions of land 
claims in California are to be governed. It is in these words: — 

“ The commissioners herein provided for, and the district and 
supreme courts, in deciding on the validity of any claim brought 
before them under the provisions of this act, shall be governed 
by the treaty of Guadilenss Hidalgo, the law of nations, the 
laws, usages, and customs of the government from which the 
claim is derived, the principles of equity, and the decisions of 
the supreme court of the United States, so far as they are appli- 
cable.” 

Mr. Cushing analyzed these five sources of authority sep- 
arately, with a view to settle and ascertain the principles of law 
which bore upon the case; and, in the course of his argument, 
discussed, at great length, the question how the laws, usages, 
and customs of a foreign government were to be proved. Pro- 
ceeding to this particular case, he contended that Muriano 
Guadaloupe Vallejo, under whom Ritchie claims, had no title to 
convey, the pretended title in him being, for various reasons, 
null and void in law and equity. 

I. Of the conveyance from Solano to Guadaloupe Vallejo. 

§ 1. The claimant assumes that, by reason of the 12th and 
13th articles of the plan of Iguala, Indians in Mexico may take, 
hold, and sell lands. 

To which the reply is : — 

1. They might do this, not only since, but before the plan of 
Iguala, beyond all doubt, as will be shown hereafter. 

2. The plan of Iguala neither increased nor diminished the 
power of Indians, in this respect. 

3. The true question is not, whether an Indian could, in Cal- 
ifornia, hold and sell land, but under what circumstances and 
conditions. 

4. Thus, any free citizen of the United States can take, hold, 
and sell lands ; but the law imposes forms of conveyance, with- 
out which there can be no valid sale ; and it also prescribes cer- 
tain safeguards of conveyances by whole classes of citizens, such 
as married women, minors, and others, to prevent their being 
defrauded. 

In the discussion of these points, he discarded entirely the 


— 


—? 





paper ns wee 





DECEMBER TERM, 1854. 


an 
bo 
Jj 





The United States v. Ritchie. 








testimony of the witnesses in California, and contended that 
they must be decided by the Recopilacion de Indias, which was 
the law of the Mexican Republic, except where any of its pro- 
visions may have been repealed, either expressly, or by necessary 
— since the op oye from Spain. This code, Lib. 

, Tit. 1, 1.387, Law 27, 1572, forbade Indians from selling their 
cox unless with permission ‘of the court, and in pursuance of a 
prescribed form. 

The provisions of this law, he contended, had never been re- 
pealed. The plan of Iguala and the treaties of Cordova did not 
repeal them. This plan and these treaties, together with the 
other Mexican authorities, were then particularly examined. 
The special legislation of the several Mexican States, on the 
subject of Indians, afforded conclusive evidence that the plan 
of Iguala did not repeal this law, (27,) or any other law of the 
Recopilacion de Indias, for the protection of the Indians. Our 
own laws for their protection, by forbidding conveyances, are 
analogous to this Spanish law. 

As to the confirmation of Solano’s title by the departmental 
assembly in 1845, Mr. Cushing contended that such confirma- 
tion did not enure to the benefit of Vallejo, the grantee, for these 
reasons : — 

1. The purchase of Solano was not authorized by law. 

2. Solano had no authority to make a valid covenant in rela- 
tion to the land, or title thereto. 

3. There was not, in fact, any covenant for further assurance 
in this instrument which could enure to the benefit of V allejo. 

Passing to another branch of this case, Mr. Cushing contend- 
ed that the alleged grant to Solano, and conveyance by him to 
Vallejo, were fraudulent and void as against the Mexican gov- 
ernment; that Vallejo was commandant of Sonoma, and Solano 
was his bailiff or overseer, and that Solano’s name was used 
merely to cover the fraud. He further contended, that the mis- 
sions were not the subject of the colonization law. The follow- 
ing is a summary of his points: — 

1. The alleged sale from the Indian, Solano, was not made in 
the presence of a justice, and by public vendue; and was, there- 
fore, null and void, even supposing Solano to have had a good 
title from the Mexican government. 

2. This defect is not cured by the action of the departmental 
assembly, which does not relate back, nor enure for the benefit 
of Vallejo. 

3. The case rests mainly on the testimony of Vallejo, who, 
having conveyed to Ritchie, with covenants of seisin and war- 
ranty, was incompetent, as a witness, to prove the title. 

4. No title passed from the government to Solano, the whole 
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transaction being a fraud, of which Solano was the instrument, 
for the benefit of Vallejo. 

5. The land, being mission land, was not colonizable ; and, 
therefore, the pretended grant to Solano was null and void. 

6. Being mission land, if (which is denied) Solano acquired 
any interest therein, he could not lawfully convey it to Vallejo 
by any form of conveyance whatever; and on his possession 
ceasing, the land reverted to the public domain. 

7. The pretended title of Vallejo, through Solano, was only a 
fraudulent device to cover the plunder, by him, of a part of the 
mission lands of San Francisco Solano. 

8. The land is not shown to be at the necessary distance from 
the frontier to make it subject to colonization. 

9. Of course, Vallejo, having no title, could convey none to 
Ritchie, and the land appertains to the public domain of the 
United States. 

Mr. Bibb’s first two points related to the nature of the condi- 
tions upon which the estate was granted—a matter that will be 
more especially noticed in the next case, of the United States v. 
Fremont. His third point was: The United States have not 
prosecuted a review of the decision of the commissioners in the 
manner and form required by the 9th section of the act of March 
3, 1851, to ascertain and settle the private land claims in the 
State of California, (9 Stats. at Large, 632, ch. 41,) and there- 
fore have no grounds, no standing, no foundation whereon to 
pray this court to review and reverse the decision of the com- 
missioners. 

The 9th and 10th sections of this act, he contended, were 
not repealed by the 12th sect. of the act of 1852, (Stats. at 
Large, 99, ch. 108.) 

IV. The time when the attorney-general received a transcript 
of the proceedings and decision of the commissioners does not 
appear in the record, and it does not appear to the court that the 
notice was filed with the clerk of the district court within the 
period of time prescribed by the 12th section of said act of 1852, 
that the appeal would be prosecuted by the United States ; 
therefore, the appeal ought to be regarded as dismissed. 

The final decree of the board of commissioners was pronounced 
and recorded January 3, 1853; the notice by the attorney- 
general, that appeal would be prosecuted, was filed with the 
clerk September 20, 1853; seven months and sixteen days had 
intervened ; so the filing of the notice with the clerk might have 
been after the lapse of six months from the time the attorney- 
general had received a transcript of the proceedings and decision 
of the commissioners. 

As the period of limitation began to run and to be accounted 
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from the time of a fact known only to the attorney-gene eral, who 
gave the notice, the time that he received the transe ript ought to 
have been made to appear on the record of the district court ; 
which fact, if it had been alleged by the plaintiff, would have 
been traversable by the respondent. But the total disregard 
by the plaintiff of the provisions of the 9th section of the act of 
1851, deprived the defendant, Ritchie, of the opportunity to rely 
upon the statute of limitations in the district court. 

V. The title under which the appellee holds, was complete 
and perfect —a legal title, under a grant by the executive branch 
of the Mexican government, approved by the legislative branch, 
and consummated by the judicial brane h, by juridical possession 
delivered to the grantee, under which the land was inhabited, 
improved, cultivated, and enjoyed by the owner in fee, long 
before and at the treaty of Guadaloupe Hidalgo. 

By that treaty, the United States acquired no right of the soil 
included in this grant; nothing but the political powers, juris- 
diction, and sovereignty, under a special stipulation that the 
owners of property should be protected in the enjoyment 
thereof. 

Before that treaty, this land had been so completely severed 
from the public domain of Mexico, so perfectly vested in the 
grantee by a legal title in fee, that no right of property in the 
land passed to the United States. 

VI. By the laws, usages, and customs in California, all per- 
sons, without any distinction between races, had capacity to 
take and alienate lands. Upon this point of the case, Mr. Bibb’s 
citations were very numerous. 

1. The governor and departmental assembly considered that 
Solano’s being an Indian did not prevent him from holding 
land. 

The laws, customs, and usages of the Mexican govern- 
ment permitted it. Proof of this was in the reeord by wit- 
nesses. 

3. These laws, usages, and customs are to be proved as facts. 

4. No Christian nation, who planted colonies in North or 
South America, ever denied to the aborigines the capacity of 
holding lands as tribes, and of selling them in subordination to 
= governing nation. 

. But Spain did not consider the Indian right to be that 
of 1 mere occupancy and perpetual possession ; but a right of 
property in the lands they held under the guaranty of treatics, 
and so highly respected that, in the establishment of a military 
post by royal order, the site thereof was either purchased from 
the Indians or occupied with their permission, as that of St. 
Mark’s. 9 Pet. 752. 

VOL. XVII. 45 
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6. The capacity of native Indians and their descendants to 
take individually, by grant in fee-simple, is acknowledged in 
various treaties between the United States and different tribes 
of Indians. 

7. No nation of white people, who have ever established 
themselves and their government in America, (however proud 
and confident in their superiority over the red men who were 
found in the occupancy of the lands,) have ever denied that th 
Indians were human beings entitled to the rights of humanity, 
to the natural rights of holding, and acquiring, and alienating 
property, real and personal, including the rights of marriage 
and descent. Here, let us call to mind the marriage of Mr. 
Rolfe, the white man, with Pocahontas, the Indian princess, 
whose descendants have held and now hold places of honor 
and profit, and large estates, real and personal; and let us not 
forget the virtues of Pocahontas, her courageous acts and noble 
darings in the cause of humanity, which have made her charac- 
ter illustrious, and her portrait worthy of a niche in the capitol 
of the United States of America. 

8. By the decree of the supreme government of the United 
Mexican States of 1824, (before quoted,) foreigners, as well as 
Mexicans were endowed with the capacity to receive grants of 
land, and to establish themselves thereon. Was Francisco 
Solano neither a foreigner nor a Mexican? Were native 
civilized Indians, converted to the Christian faith, in full com- 
munion with the established Catholic church, excluded from 
the privilege of acquiring lands by grants directly from the 
government ? 

9. The historical evidence of the revolutions in Mexico, 
confirms the position that the Indians were capable of buying 
and selling lands. ‘The plan of Iguala, and treaties of Cor- 
dova, and other public documents, all recognize the right. 

VII. Although the grant has been so made to Solano in fee, 
yet it is said that Solano was not authorized, and had not 
capacity, to sell. 

Suppose, for the sake of argument, it were so. Would the 
act of Solano, in making the deed of bargain and sale, make 
the grant to him void ab initio; annul his capacity to have and 
to hold, and convey the land to the United States ? 

The conveyance by Solano to Vallejo was of 10th June, 
1542; the treaty of Guadaloupe Hidalgo was signed 2d Feb- 
ruary, 1548; the ratifications were exchanged 30th May, 184s. 
During this interval, between the sale and conveyance by 
Solano and the treaty of Gaudaloupe Hidalgo, the Mexican 
government never complained of any breach of any condition 
in this grant to Solano; never instituted any proceeding to 
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divest Solano or his heirs, or the alienee, Vallejo, of the title, 
and reunite it to the public domain. 

At the date of the treaty, Solano was living_on the land, and 
died there, in or about the year 1851; and his alienee, Vallejo, 
was also in possession and cultivating the land from 1842, until 
his sale and conveyance to Ritchie, in August, 1850. 

VIIL The attorne y-general alleges the gre unt to Solano to 
have been collusive and fraudulent. 

Mr. Bibb examined the facts in the case. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the district court for the 
northern district of California. 

The proceedings were originally. commenced before the board 
of commissioners to settle private land claims in California, 
under the act of congress of March 3, 1851. (9 Stats. at Large, 
631.) 

A petition was filed before that board by Ritchie against the 
United States, setting forth a claim to a tract of land known by 
the name of “ Suisun,” situate in the jurisdiction of Sonoma, 
county of Solano, comprising four square Mexican leagues, 
(nearly 18,000 acres,) praying that the title might be confirmed. 
The title claimed is derived from a grant by Juan B. Alvarado, 
governor of California, to Francisco Solano, dated January 28, 
1842. 

The commissioners, after hearing the proofs in the case, on 
the 3d of January, 1853, ordered that the title be confirmed to 
the claimant. 

On the 19th of May, 1853, a transcript of the proceedings be- 
fore the board, with their decision, was filed with the clerk of 
the United States district court for the northern district of Cali- 
fornia ; and on the 20th of September, 1853, notice of an appeal 
from the decision to the district court was filed with the clerk by 
the attorney-general of the United States. 

Further testimony was taken in the case, and heard before the 
court; and at a special term, held at the city of San Franeisco 
on the 8th of November, 1853, the decision of the board of 
commissioners was confirmed. 

The case is now before us on an appeal from the decree of 
the district court. 

Objections have been taken on the part of the appellee to the 
jurisdiction of the district court, to hear and determine the case ; 
and, also, to the regularity of the appeal from the board of com- 
missioners — assuming the court had jurisdiction — which it will 
be necessary first to notice. 

By the 8th section of the act alre ady referred to, it was made 
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the duty of the commissioners, within thirty days after their de- 
cision, to certify the same, with the reasons on which it was 
founded, to the district attorney of the United States of the dis- 
trict in which the decision was rendered. And by the 9th sec- 
tion, it is provided that in all cases of rejection or confirmation 
of any claim by the board, it should be lawful for the claimant 
or district attorney, on behalf of the United States, to present a 
petition to the district court praying for a review of the decision ; 
and that the petition, if presented by the claimant, should set 
forth the nature of the claim, &c., together with a transcript of 
the report of the board, and of the documentary and other evi- 
dence on which it was founded. And the petition, if presented 
by the district attorney, shall be accompanied by a transcript of 
the board, &c., and shall set forth the grounds upon which the 
claim is alleged to be invalid; and a copy of the petition shall 
be served upon the opposite party ; and the party upon whom 
the service shall be made shall be bound to answer the same 
within the time prescribed by the judge of the district court, X&c. 
And by the 10th section, it is made the duty of the district court 
to proceed and render judgment upon the pleadings and evidence 
in the cause, and upon such further evidence as may be taken 
by order of the said court; and, on the application of the 
party against whom the judgment is rendered, to grant an appeal 
to the supreme court of the United States. And by the 12th 
section, to entitle either party to a review of the board of com- 
missioners, notice of the intention to file a petition in the district 
court shall be entered on the journal of the board within sixty 
days after the decision of the claim has been notified to the par- 
ties ; and the petition shall be filed in the district court within 
six months after the decision has been rendered. 

The mode above prescribed for removing the case from the 
board of commissioners to the district court was subsequently 
changed by the 12th sect. of the act of congress passed 31st 
August, 1852, (10 Stats. at Large, 99.) 

This section provides that, in every case in which the board 
of commissioners shall render a final decision, it shall be their 
duty to have two certified transcripts of their proceedings and 
decision, and of the papers and evidence on which the same 
were founded, made out, one of which transcripts shall be filed 
with the clerk of the proper district court, and the other trans- 
mitted to the attorney-general of the United States; and the 
filing of such transcript with the clerk shall, ipso facto, operate as 
an appeal for the party against whom the decision shall be ren- 
dered ; and if such decision shall be against the private claimant, 
it shall be his duty to file a notice with the clerk of the court 
within six months thereafter, of his intention to prosecute the 
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appeal, and if the decision shall be against the United States, it 
shall be the duty of the attorney-general, within six months after 
receiving the said transcript, to cause notice to be filed with the 
clerk aforesaid, that the appeal will be prosecuted by the United 
States. And on the failure of either party to file such notice 
with the clerk, the appeal shall be regarded as dismissed. 

The removal of the proceedings before the board of commis- 
sioners, in this case, to the district court, took place in conformity 
with the provisions of the act of 1852, and, it is urged by the 
counsel for the appellee, that it is defective for not complying 
with the requirement of the 9th section of the act of 1851, in 
respect to the petition to the district court therein provided for. 
But we are of opinion that the 12th section of the act of 1852 vir- 
tually repeals this section, and thereby dispenses with the petition 
and answer, as preliminary steps to the hearing in the district 
court. They clearly are not essential to the removal of the 
cause, or perfecting of what is called the appeal, as the 12th 
section of the act of 1852 makes the filing of the transcript re- 
turned by the commissioners operate, tpso facto, as an appeal in 
favor of the party against whom the decision had been rendered. 

The filing of the petition and answer in the district court, 
prescribed by the 9th section, presenting, in the form of plead- 
ings, the issue to be tried, would have been more in conformity 
with the practice of courts; but, looking to the nature and 
character of the questions to be heard and determined in these 
proceedings before the court, the pleadings cannot be of any 
very great importance, especi: lly as these questions have already 
been the subject of examination by both parties before the board 
of commissioners. The question of practice in the particular 
case is rather a matter of form than of substance. 

It is objected, further, that the 12th section of the act of 1852 
makes no provision for notice to the party in whose favor the 
decision has been rendered by the commissioners, of the appeal] 
to the district court, and that a hearing may be had there, and 
the decision reversed in his absence. ‘But he has notice of the 
appeal, as the filing of the transcript by the board, according to 
the act, has that effect ; and then ordinary diligence will 
enable the party to be heard on the appeal. Besides, the 
court has the power, doubtless, to regulate the time of the hear- 
ing, and provide for reasonable notice by its rules, so as to pre- 
vent surprise. 

It is also objected, that the law prescribing an appeal to the 
district court from the decision of the board of commissioners 
is unconstitutional; as this board, as organized, is not a court 
under the constitution, and cannot, therefore, be invested with 
any of the judicial powers conferred upon the general govern- 
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ment. American Ins. Co. v. Canter, 1 Pet. 511; Benner v. Por- 
ter, 9 How. 235; United States v. Ferreira, 13 Ib. 40. 

But the answer to the objection is, that the suit in the district 
court is to be regarded as an original proceeding, the removal 
of the transcript, papers, and evidence into it from the board of 
commissioners being but a mode of providing for the institution 
of the suit in that court. The transfer, it is true, is called an 
appeal; we must not, however, be misled by a name, but look 
to the substance and intent of the proceeding. The district 
court is not confined to a mere reéxamination of the case as 
heard and decided by the board of commissioners, but hears the 
case de novo, upon the papers and testimony which had been used 
before the board, they being made evidence in the district court; 
and also upon such further evidence as either party may see fit 
to produce. 

In this respect, the proceeding is somewhat analogous to that 
before the district court, under the act of congress, 26th May, 
1824, §§ 1, 3, (4 Stats. at Large, 52, 53,) concerning French and 
Spanish grants in the State of Missouri, which had been pre- 
viously heard before a board of commissioners for confirmation. 
In these cases, the evidence before the board was received on 
the hearing in the district court. 

This brings us to the merits of the case. 

It appears, from the evidence in the case, that Francisco Sol- 
ano, from whom the appellee derives title, was in the possession 
and cultivation of the land in question as early as 1832 or 1833; 
and that, on the 16th January, 1837, he applied for a provisional 
grant of the same, from M. G. Vallejo, the military commander 
of the northern frontier of Upper California, and director of col- 
onization. The proceedings are as follows : — 


“ To the Commandant-General : — 

“ Francisco Solano, principal chief of the unconverted Indians, 
and born captain of the ‘ Suisun, in due form, before your honor, 
represents : ‘That, being a free man, and owning a sufficient num- 
ber of cattle and horses to establish a rancho, he solicits from 
the strict justice and goodness of your honor that you be pleased 
to grant him the land of the ‘ Suisun,’ together with its known 
appurtenances, which are a little more or less than four square 
leagues, from the ‘ Portzuela to the Salina de Sucha.’ Said 
land belongs to him, by hereditary right from his ancestors, 
and he is actually in possession of it; but he wishes to reval- 
idate his rights in accordance with the existing laws of our 
republic, and of the colonization recently decreed by the su- 
preme government. 

“ He therefore prays that your honor be pleased to grant him 
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the land which he asks for, and to procure for him, from the 
proper sources, the titles which may be necessary for his secur- 
ity, and that you will also admit this on common paper, there 
being none of the corres ponding stamp in this place. 
“ (Signed) Francisco So.ano. 
“ Sonoma, January 16, 1837.” 
“ Sonoma, January 18, 1837. 
“The undersigned grants, temporarily and provisionally, to 
Francisco Solano, chief of the tribes of this frontier and captain 
of the ‘ Suisun,’ the lands of that name, as belonging to him by 
natural right and actual possession. Said land is comprehended 
between the ‘ Portzuela and the Salina de Sucha.’ ‘The party 
interested will ask from the governmental of the state the usual 
titles, in order to make valid his rights in conformity with the 
new order of colonization. 


“ (Signed) M. G. Va.ueso.” 


He continued in the possession and occupation down to 1842, 
when an application was made by his attorney, Vallejo, to Juan 
B. Alvarado, constitutional governor of the department of Cal- 
ifornia, for a title in form to the tract, as follows : — 


“ [SEAL.] To his Excellency the Governor : — 

“ The undersigned, a resident of Sonoma, respectfully appears 
before your excellency, and representation makes, that, in virtue 
of the rights which be long to him, as shown in the annexed 
petition and marginal decree, he is in actual possession of the 
land known by the name of ‘ Suisun,’ together with its depen- 
dencies ; and, in order to secure and legalize said ownership, he 
humbly petitions that your excellency, in consideration of the 
document referred to, may be pleased to grant him the corre- 
sponding title of concession, perpetual and hereditary, of the 
aforesaid land, in order that, in no time, may the petitioner or 
his heirs be molested in the pacific enjoyment of his prop- 
erty. 

“ Wherefore, your petitioner prays that your excellency will 
deign to grant him the favor which he asks for, he swearing 
that he is actuated by no malice, and such other oath as is re- 
quired, &c., &c. 

“ As attorney of the petitioner, 
“ (Signed) Juan Antonio VALueso. 

“ Monterey, January 15, 1852.” ° 


“ Monterey, January 28, 1842. 
“In consideration of the petition at the beginning of this 
expediente, the report of the commandant-general, and the 
merits and services of the Indian called Francisco Solano, ren- 
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dered on the frontier of Sonoma, I declare him to be owner 
in fee of the place called ‘ Suisun, in extent four square 
leagues, and with the boundaries shown in the corresponding 
map. The corresponding patent will be made out, and this 
expediente directed to the most excellent departmental junta for 
its approbation. 

“Juan B. Alvarado, constitutional governor of the department 
of the Californias, thus ordered, decreed, and signed. Of which 
I certify.” 








And, on the 21st January, 1842, the title in form was granted, 
as follows : — 


“{seat.] Juan B. Alvarado, constitutional governor of the 
department of the Californias. 

“ Whereas the aboriginal Francisco Solano, for his own per- 
sonal benefit and that of his family, has asked for the land 
known by the name of ‘Suisun,’ of which place he is native, 
and chief of the tribes of the frontiers of Sonoma, and being 
worthy of reward for the quietness which he caused to be 
maintained by that unchristianized people; the proper proceed- 
ings and examinations having previously been made, as required 
by the laws and regulations; using the powers conferred on me 
in the name of the Mexican nation, I have granted to him the 
above-mentioned land, adjudicating to him the ownership of it. 
By these presents, being subject to the approbation of the most 
excellent departmental junta, and to the following conditions, 
to wit : — 

“1, That he may inclose it, without prejudice to the cross- 
ings, roads, and servitudes, and enjoy it freely and exclusively, 
making such use and cultivation of it as he may see fit; but 
within one year he shall build a house, and it shall be in- 
habited. 

“2. He shall ask the magistrate of the place to give him juri- 
dical possession of it, in virtue of this order, by whom the 
boundaries shall be marked out; and he shall place in them, 
besides the landmarks, some fruit or forest trees of some utility. 

“3. The land herein mentioned is to the extent of four ‘sitios 
de ganado mayor, (four square leagues,) with the limits as 
shown on the map accompanying the respective ezpediente. 
The magistrate who gives the possession will have it measured 
according to ordinance, leavmg the excess that may result to 
the nation, for its convenient uses. 

“4, If he shall contravene these conditions, he shall lose his 
right to the land, and it may be denounced by another. 

“ In consequence, I order that these presents be held firm and 
valid, that a register be taken of it in the proper book, and that 
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it be given to the party interested, for his voucher and other 
purposes. 
“ Given this twenty-first day of January, one thousand eight 
hundred and forty-two, at Monterey. 





‘ (Signed) Juan B. Atvarapo. 
“ (Signed) Manvue. Jimeno, Secretary.” 


On the 3d October, 1845, the grant was approved by the 
departmental assembly, as follows : — 


“ Most Excellent Sir: — 

‘The committee on vacant lands has ordered the expediente, 
formed at the instance of the Indian, (Indigena,) Francisco Sol- 
ano, for the place known by the name of ‘ Suisun,’ and being 
satisfied that the proceedings had in the said expediente were 
sufficient for the purpose, that the superior government should 
have granted the said placeyoffers to the deliberation of your 
excellency the following prop@@ition : — 

‘The grant made by the superior government of the depart- 
ment by a title legally issued, with the date 28th January, 1842, 
in favor of the Indian, (Indige na,) Francisco Solano, of the place 
known by the name of ‘ Suisun,’ and situated in the jurisdiction 
of Sonoma, in accordance with the law of August 18, 1824, and 
article 5 of the regulations of November, 1828, is approved. 

“ Halli of the committee, in the city of Los Angelos, Septem- 
ber 29, 1845. 


‘ (Signed) _ Francisco pe La Guerra. 
“ (Signed) Marceso BarrTe.a.” 


“ Angelos, October 3, 1845. 
“In session of this day, the proposition of the foregoing re- 
port was approved by the most exce ‘lent departmental assem- 
bly, ordering the original expediente to be returned to his excel- 
lency ee governor, for suitable purposes. 


Signed) Pio Pico, President. 
« (Siened) Avevstin Otona, Secretary. 


“ On the same day, the proper copy was issued to the party 
interested.” . 


The tract was duly surveyed, the boundaries fixed, and the 
grantee put in judicial possession, in conformity with the con- 
ditions of the grant, and which possession corresponded with 
the provisional possession previously ceded to him in 1837. 

On the 10th May, 1842, Solano sold and conveyed the prem- 
ises to Mariano Guadaloupe Vallejo, in full property, for the con- 
sideration of one thousand Mexican dollars; and, on the 29th 
May, 1850, Vallejo sold and conveyed the same to A. A. Ritchie, 
the appellee, for the consideration of fifty thousand dollars. 
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No question is made as to the genuineness and good faith of 
the original grant to the Indian, Solano, nor but that it was 
made by the competent authority of the government to dispose 
of the public lands. 

The only objections taken to its validity, and upon which it 
is denied that it had the effect and operation to separate the 
lands granted from the public domain, are: 1. That Solano, 
being an Indian, was not competent, according to the laws of 
Mexico concerning the disposition of the public lands at the 
time of the grant, to take and hold real property ; and hence, 
that the grant by the governor, and approved by the depart- 
mental assembly, was inoperative and void; and, 2. That, if it 
should be held that Solano was competent to take and hold 
real property, still, the grant is void, on the ground that the tract 
known by the name of “ Suisun” belonged to the mission lands 
in California, which the ——— of that department 
had no power to grant. 

1. In answer to the first objection, we are referred to the plan 
of Iguala, adopted by the revolutionary government of Mexico, 
24th February, 1821, a short time previous to the subversion of 
the Spanish power in that country, in which it is declared, that 
“all the inhabitants of New Spain, without distinction, whether 
Europeans, Africans, or Indians, are citizens of this monarchy, 
with a right to be employed in any post according to their merit 
and virtues ;” and that “the person and property of every 
citizen will be r respected and protected by the government.’ 
We are also referred to the treaty of Cordova, 24th August, 
1821, between the Spanish viceroy and the revolutionary party, 
by which the independence of the country was for the time 
established ; and to the declaration of independence issued 28th 
September, 1821, all reaffirming the principles of the plan of 
Iguala. 

Two decrees of the first Mexican congress are also referred 
to; one adopted 24th February, 1822, and the other 9th April, 
1823. 

The first: “ The sovereign congress declares the equality of 
civil rights to all the free inhabitants of the empire, whatever 
may be their origin in the four quarters of the earth.” The 
other reaffirms the three guarantees of the plan of Iguala: 
1 Independence. 2. The Catholic religion; and 3. Union of 
all Mexicans of whatever race. 

There is, also, another act of the Mexican congress of the 
17th September, 1822, carrying into practical effect this funda- 
mental principle of the new “government, as follows: “ The 
sovereign Mexican constituent congress, with a view to give 
due effect to the 12th article of the plan of Iguala, as being one 























DECEMBER TERM, 1854. 539 


The United States v. Ritchie. 


of those which form ea soci: Jal he asis ae the ville of our inde- 
pendence, has determined to decree and does decree, 

Art. 1. That in every register and public or private docu- 
ment, on entering the name of citizens of this empire, classifi- 
cation of them with regard to their origin shall be omitted. 

“ Art. 2. That although by virtue of the preceding article, 
there shall be no distinction of class on the parochial books, 
that which is at present observed will be continued in the regu- 
lations for the graduation of the civil and ecclesiastical taxes, 
until these shall be arranged in some other method more just 
and proper.” 

In consistency with this fundamental principle of the Mexi- 
can government, as declared in the several acts above referred 
to, namely, the citizenship of all the inhabitants, without dis- 
tinction of blood or race, is the 9th article of the decree of 18th 
August, 1824, on colonization, which provides, that “ in the dis- 
‘ethudion of the lands, Mexican citizens are to be preferred, and 
between them no distinction shall be made except such only as 
is due to special merit and services rendered to the country, or 
in equality of circumstances, residence in the place to which 
the lands to be distributed are pertinent; and the 16th article 
provides, that “ the government, conformably to the principles 
established in this law, shall proceed to the colonization of the 
territories of the republic.” 

Upper California, in which the lands in question are situate, 
was one of those territories. And the first regulation made for 
colonizing the territories, which was 21st November, 1828, pro- 
vided “that the governors of the territories are authorized, in 
compliance with the laws of the general congress of 18th 
August, 1824, and under the conditions hereafter specified, to 
grant the vacant lands in their respective territories to such 
contractors, (empresarios,) families or single persons, whether 
Mexicans or foreigners, who may ask for them for the purpose 
of cultivating or inhabiting them.” 

The Indian race having participated largely in the struggle 
resulting in the overthrow of the Spanish power, and in the 
erection of an independent government, it was natural that in 
laying the foundations of the new government, the previous 
political and social distinctions in favor of the European or 
Spanish blood should be abolished, and equality of rights and 
privileges established. Hence the article to this effect in the 
plan of Iguala, and the decree of the first congress declaring 
the equality of civil rights, whatever may be their race or 
country. ‘hese solemn declarations of the political power of 
the government had the effect, necessarily, to invest the Indians 
with the privileges of citizenship as effectually as had the 
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declaration of independence of the United States, of 1776, to 
invest all those persons with these privileges residing in the 
country at the time, and who adhered to the interests of the 
colonies. 3 Pet. 99, 121. 

The improvement of the Indians, under the influence of the 
missionary establishments in New Spain, which had been 
specially encouraged and protected by the mother country, 
had, doubtless, qualified them in a measure for the enjoyment 
of the benefits of the new institutions. In some parts of the 
country very considerable advancement had been made in 
civilizing and christianizing the race. From their degraded 
condition, however, and ignorance generally, the privileges 
extended to them in the administration of the government 
must have been limited; and they still, doubtless, tequired its 
fostering care and prote ction. 

But as a race, we think it impossible to deny, that, under the 
constitution and laws of the country, no distinction was made 
as to the rights of citizenship, and the privileges belonging to 
it, between this and the European or Spanish blood. Equality 
between them, as we have seen, has been repeatedly affirmed in 
the most solemn acts of the government. 

Solano, the grantee in this case, was a civilized Indian, was 
a principal chief of his race on the frontiers of California, held 
a captain’s commission in the Mexican army, and is spoken of 
by the witnesses as a brave and meritorious officer. 

Our conclusion is, that he was one of the citizens of 
the Mexican government at the time of the grant to him, and 
that, as such, he was competent to take, hold, and convey 
real property, the same as any other citizen of the republic. 

2. As to the objection that the tract in question belonged to 
the mission lands, which the public authorities in California 
had no power to grant, there appears to be no foundation for 
this objection. 

As early as 17th August, 1833, the Mexican congress decreed 
that “the government will proceed to secularize the missions 
of Upper and Lower California ;” and various regulations are 
prescribed for carrying this policy into effect. 

Again, 26th November, the same year, it is declared that 
“the government is empowered to adopt all measures which 
shall secure the colonization and render effective the seculariza- 
tion of the missions in Upper and Lower California, being 
authorized to use in the most convenient manner the property 
devoted to pious uses, in the said territories, for that purpose.” 

Again, by a decree of 14th April, 1834, it is declared that 
“all the missions of the republic will be secularized.” 

Under these laws, the authorities empowered to grant the 
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public lands have dealt with these mission establishments the 
same as with any other portions of the public domain; the 
clergy, who previously had the charge and control of them, 
being confined simply to the ecclesiastical and spiritual di- 
rection and government of the missions. 

We could refer, had we time, to a body of authority on this 
part of the case, in addition to that above mentioned ; but we 
deem it unnecessary, and shall close by affirming the decree of 
the district court. ‘ 

It is conceded that the lands in question do not belong to the 
class called Pueblo lands, in respect to which we do not intend 
to express any opinion, either as to the power of the authorities 
to grant or the Indians to convey. 


Mr. Justice CAMPBELL. 

I concur in the judgment of the court upon the facts disclosed 
in the record. 

I am unable to find evidence to show that the lands in dis- 
pute were attached to the mission of San Francisco Solano, 
for the single sentence in the deposition of Vallejo, “that in 
1835, according to the rules of secularization, the grantee had 
acquired the rights of possession,” is too vague, and include 
too little of a reference to facts to rest any argument that the 
grant to Solano was of mission lands, contrary to the laws of 
Mexico. I therefore am not willing to pass any judgment 
upon the subject of the mission lands of California. Nor do I 
consider that the sufficiency of the conveyance from Solano to 
Vallejo, a question before us. The conveyance of Solano was 
recognized before a public officer, and has been followed by 
possession. For the purposes of this case this is sufficient. 
This was decided in Percheman’s case, 7 Pet. 51-98. The 
court say there, that the questions upon the validity of mesne 
conveyances have no interest to the United States, and they 
cannot be investigated or decided. 


Order. 


This cause came on to be heard on the transcript of the 
record, from the district court of the United States for the 
northern district of California, and was argued by counsel. 
On consideration whereof, it is now here ordered, adjudged, 
and decreed by this court, that the decree of the said district 
court in this cause be and the same is hereby affirmed. 


VOL. XVII. 46 
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By the act of congress passed on the 3d March, 1851, (9 Stats. at Large, 631,) to ascertain 
and settle the private land claims in the State of California, it is made the duty of 
every person claiming lands in California, by virtue of any right or title derived 
from the Spanish or Mexican government, to present the same to the commis- 
sioners (to be appointed under that act) who were to examine and decide uporr the 
validity of the claim. 

The commissioners, the district, and the supreme court, in deciding on any claim 
brought before them, were directed to be governed by the treaty of Danthioane Hi- 
dalgo, the law of nations, the laws, usages, and customs of the government from 
which the claim is derived, the principles of equity, and the decisions of the su- 
preme court of the United States, as far as they are applicable. 

Under this act, not only inchoate or equitable titles, but legal titles, also, were re- 
quired to be passed upon the court. This was an essential difference from the act 
of 1824, under which claims to land in Louisiana and Florida were decided, and 
which related to inchoate equitable titles. 

Grants of land in Louisiana and Florida were usually preceded by a concession and 
survey; and until a survey took place, no title accrued to the grantee. Hence, this 
court has always decided that where the grantee took no further steps in the mat- 
ter, he had acquired no right, legal or equitable, to the lands under the Spanish 
government. 

The laws of these territories, under which titles were claimed, were never treated by 
this court as foreign laws, to be decided as a question of fact; but the court held 
itself bound to notice them judicially, as much so as the laws of a State of the 
Union. 

On the 29th of February, 1844, Micheltorrena, the governor of California, granted 
to Juan B. Alvarado, the tract of land, known by the name of Mariposas, to the 
extent of ten square leagues within the limits of the Snow Mountain, (Sierra Ne- 
vada,) and the rivers known by the names of the Chanchilles, of the Merced and 
San Joaquin, as his property, subject to the approbation of the most excellent 
departmental assembly, and to certain conditions. 

This grant conveyed to him a present and immediate interest. If any subsequent 
grantee of the government had made a survey within the described limits, his title 
would have been paramount to that of Alvarado. But no such grant and survey 
were made. 

The case of Rutherford v. Greene’s Heirs, 2 Wheat. 196, examined. 

No further and definite grant, stating that the conditions had been ‘complied with, 
was necessary. 

The conditions were conditions subsequent, but a non-compliance with them did not 
amount to a forfeiture of the grant. 

There was no unreasonable delay or want of effort, on the part of Alvarado, to fulfil 
the conditions, so that there is no room for the presumption that he intended to 
abandon the property. 

The reasons explained why Alvarado did not make a survey or a s¢ttlement, and 
why Fremont, his vendee, did not. 

One of the conditions was that Alvarado should not sell, alienate, or mortgage the 
property. But this restriction was void, as being against the laws of Mexico, 
and, moreover, at the time of the sale to Fremont, California was held by the 
United States as a conquered country, and an American citizen had a right to 
purchase property. Although Mexico might have avoided the sale, there is no 
public law which could require the United States to do so; and any law which 
subjected an American citizen to disabilities was necessarily abrogated without a 
formal repeal. 

The question about the right to mines does not arise in the present case. 

The United States have to direct, by law, how the survey is to be made, in the form 
and divisions prescribed for surveys in California, embracing the entire grant in 
one tract. 


Mr. Justice DANIEL did not sit in this cause. 
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This was an appeal from the district court of the United 
States for the northern district of California. 

Fremont, the appellant, claimed title to a large tract of land, 
and prosecuted his claim before the board of commissioners, 
who decided in his favor. That decision having been reversed 
by the district court, the case was now brought here by appeal. 

Whe title of Fremont was derived from, * Juan Alvarado, to 
whom a grant was issued, in 1844, by Manuel Micheltorrena, 
then governor and commandant-general of the department of 
the Californias, purporting to be founded upon the patriotic 
services of Alvarado. It appears that, as early as 1836, Alvar- 
ne was conspicuous in the commotions which took place in 

California, resulting from the same proceedings of the govern- 
ment of Mexico which occasioned the revolution in Texas. 

California declared itself,opposed to the centralization of power 
in Mexico, and Alvarado was proclaimed governor by the 
provincial deputation. In 1837, he repelled the effort of Cav- 
villo to take possession of the government, who had been 
appointed governor by Mexico; and Alvarado was afterwards 
confirmed as constitutional governor by the authorities of 
Mexico. He continued in authority until 1842, when Michel- 
torrena was appointed to succeed him, under whom Alvarado 
was employed as first counsellor of the departmental junta, 
with a salary of $1,500. 

On the 23d of February, 1844, Alvarado petitioned Michel- 
torrena to grant him the land in question. And as this is one 
of the first cases in this court of this description, it is deemed 
proper to insert in full the title under which the appellant 
claimed. The documents are as follows :— 


“ Record of proceedings instituted by citizen Juan Bautista 
Alvarado, colonel of the auxiliary militia, soliciting the tract 
of land called ‘Las Mariposas.’ 


“ Anno 1844. (Number 352.) 

To his Excellency the Governor : — 

“ T, Juan B. Alvarado, colonel of the auxiliary militia of this 
department, to your Excellency, with due respect, do represent, 
that being actually the owner (by purchase which I made) of a 
very small tract of land, which is not sufficient to support the 
cattle with which it is stocked, without injury to the estates 
likewise there established, and being desirous of increasing it, at 
the same time to contribute to the spreading of the agriculture 
and industry of the country, I solicit your Excellency, according 
to the colonization laws, to be pleased to grant me ten sitios de 
ganado mayor (ten square leagues) of land, north of the River 
San Joaquin, within the limits of the Snow Mountain, (Sierra 
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Nevada,) in the same direction the River Chanchilles, in the 
east part of the Merced, on the west, and the before-mentioned 
San Joaquin, with the name of the Mariposas, offering to pre- 
sent to Y. E. the proper plan and draft thereof so soon as the 
same shall be made with exactness, not doing it at this time for 
the difficulty of being a wilderness country on the confines of 
the wild lediane, and because I desire that my claim for fhis 
cause may not be delayed. 

“ Therefore, I hope from the good intentions of Y. E., in favor 
of the improvements of the country, the most favorable result, if 
it be in justice, by which I will receive favor. 

“ (Signed) Juan B. Atvarapo. 


“ Rancho del Alizal, 23d of February, 1844.” 


“ Monterey, 27th of February, 1844. 
“ Let the secretary of state report, 4nd he may require such 
other reports as he may deem expedient, should he need them. 
“ (Signed) MIcHELTORRENA.” 


“ As directed by his Excellency, the governor, let the preced- 
ing petitioner be referred to the first alealde of San José, that 
he may be pleased to report thereon. 

“ (Signed) MaNnvEL JIMENO. 

“ Monterey, 26th" of February, 1844.” 


“ To the Secretary of State: — 

“ The land solicited in this petition by Don Juan B. Alvarado 
is entirely vacant; it does not belong to any individual, town, 
or corporation, and I believe that for these reasons, as well as 
that of the petitioner being meritorious for his patriotic services 
and commendable circumstances, there is no impediment for 
granting him the said land in fee. This is all I have to report 
‘to your Honor in answer to your preceding superior order, which 
opinion I submit to the decision of your Honor, which will be 
the most proper one. (Signed) Antonio M’a Pico. 

“ Town of San José, Gaudaloupe, February 29, 1844.” 


“To his Excellency the Governor: — 

“ According to the report of the magistrate of San José, and 
the information I have acquired from persons who know the 
land, it is ascertained the same may be granted to the petitioner, 
who may be favorably considered for the services which he has 
rendered to the department. The superior judgment of Y. E. 
will decide the expediency. (Signed) ManveE. JIMENO. 

“ Monterey, 29th of February, 1844.” 

* Nore py tue Reporter. The dates of these muniments of title are as above, 


in the printed record. If there be an error, the reporter has no means of knowing 
where it is. 
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— 
“ Monterey, 22d of February, 1844. 

“ Let the title be issued, expressing that he (the petitioner) is 
meritorious for his patriotic services, and consequently worthy 
of preference. (Signed) MicHELTORRENA.” 

“ Monterey, 29th of February, 1844. 

“ Having considered the petition which is at the beginning of 
this record of proceedings, (espediente,) the preceding report, 
and the patriotic services of the petitioner, with every thing 
worthy of consideration in the premises, in conformity with the 
laws and regulations upon the subject, I declare Don Juan Bau- 
tista Alvarado owner in fee of the tract of land known by the 
name of “ Las Mariposas,” within the boundaries of the Snow 
Mountains, (Sierra Nevada,) and the rivers called the Chan- 
chilles, the Merced, and San Joaquin. 

“ Let the proper patent be issued, let it be registered in the 
respective book, and let this record of proceedings be transmit- 
ted to the most excellent departmental assembly, for its appro- 
val. Manvet MIcHELTORRENA, 

“ Brigadier-General of the Mexican Army, Adjutant-General of the 
Staff of the same, Governor and Commandant-General 
of the Department of the Californias.” 

“ Whereas, Don Juan B. Alvarado, colonel of the auxiliary 
militia of this department, is worthy, for his patriotic services, 
to be preferred in his pretension for his personal benefit and that 
of his family, for the tract of land known by the name of the 
Mariposas, to the extent of ten square leagues (sitios de ganado 
mayor) within the limits of the Snow Mountain, (Sierra Ne- 
vada,) and the rivers known by the names of the Chanchilles, of 
the Merced, and the San Joaquin, the necessary requirements, 
according to the provisions of the laws and regulations, having 
been previously complied with, by virtue of the authority in me 
vested, in the name of the Mexican nation, I have granted to 
him the aforesaid tract, declaring the same by these presents his 
property in fee, subject to the approbation of the most excellent 
the departmental assembly, and to the following conditions : — 

“1. He shall not sell, alienate, or mortgage the same, nor 
subject it to taxes, entail, or any other incumbrance. 

“2, He may inclose it without obstructing the crossings, the 
roads, or the right of way; he shall enjoy the same freely and 
without hindrance, destining it to such use or cultivationgas may 
most suit him; but he shall build a house within a year, and it 
shall be inhabited. 

“3. He shall solicit, from the proper magistrate, the judicial 
possession of the same, by virtue 6f this patent, by whom the 
boundaries shall be marked out, on the limits of which he (the 
grantee) shall place the proper landmarks. 

46* 
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“4, The tract of land granted i is ten sitios de ganado mayor, 
(ten square leagues,) as before mentioned. The magistrate 
who may give the possession shall cause the same to be sur- 
veyed according to the ordinance, the surplus remaining to the 
nation for the proper uses. 

“5, Should he violate these conditions, he will lose his right 
to the land, and it will be subject to being denounced by another. 

“ Therefore, I command that these presents being held firm 
and binding, that the same be registered in the proper book, and 
delivered to the party interested, for his security and other pur- 
poses. 

“ Given in Monterey, this 29th day of the month of February, 
in the year of 1844. Mant. MicHELTORRENA. 

“ MaNveL JIMENO, Secretary.” 








“This patent is registered in the proper book on the reverse 
of folio 6, JImMENoO.” 


The evidence showed that the land continued to be disturbed 
by hostile Indians, until after the occupation of California by 
the Americans, and until 1849. 

On February 10, 1847, Alvarado executed a deed of the 
demeienied property to Fremont, with a general warranty 
of title. The consideration stated was three thousand dollars. 

In 1849, Fremont caused a map of the grant to be made, and 
used efforts to have it settled. 

On the 21st of January, 1852, Fremont filed his claim before 
the commissioners to ascertain and settle the private land claims 
in the State of California, sitting as a board, in the city of San 
Francisco. 

On December 27, 1852, the board decreed that the claim be 
confirmed, to the extent of ten square leagues, being the same 
land described in the grant and map filed in the office of the 
United States surveyor-general for California, November 21, 1851. 

On the 20th of September, 1853, there was filed in the office 
of the commissioners a notice from the attorney-general of the 
United States, that an appeal from the decision of the com- 
missioners to the district court of the United States for the 
northern district of California, would be prosecuted; and in 
consequence of that appeal, the decision of the commissioners 
was reyersed on the 7th of January, 1854. It was now brought 
before this court by an appeal from the district court. 


It was argued by Mr. William Carey Jones, Mr. Bibb, and 
Mr. Crittenden, for the appellant, and by Mr. Cushing, attorney- 
general, for the United States. 


The briefs filed in this case were, as in the preceding case of 








DECEMBER TERM, 1854. 547 








Seaman v. The United Sessaa.. 





United States v v. Ritchie, very elaborate; and the reporter can 
only notice the points made, without attempting to state either 
the arguments or authorities by which they were sustained. 

The following notice of the points made for the appellant, is 
taken from the brief of Mr. Jones. 

1. The acts and deeds above recited, of the Mexican author- 
ities, vested a legal, valid title, independent of the approbation 
of the departmental assembly ; that being a means not of legal- 
izing the title, but only of placing it beyond any power of 
defeasance. Consequently, if the necessity of fulfilling the con- 
dition arose from the incompleteness of the title, the objection 
falls to the ground. But— 

2. The condition is not warranted by the law, and hence was 
not obligatory. ‘The provision contained in § 11 of the regula- 
tions of 1828 refers only to grants to empresarios, for coloniza- 
tion. 

3. Non-performance of the condition did not make the grant 
void, but only opened the land to denouncement; that is, to an 
information by a third person, who, finding the land vacant, 
might wish to possess it, and on which a judicial inquiry would 
be had; until which time (and a judicial forfeiture ascertained) 
the grant remained good, and the land open to the occupation 
of the grantee, and after his occupation the process of denounce- 
ment would not lie. ‘The government did not reserve any right 
of forfeiture to itself, and consequently could not convey any 
to the United States. 

4. Due diligence was used, both by Alvarado and Fremont, 

to fulfil the condition, and they did fulfil the requirements of 
the law. 
5. That if the grant had been defeasable under the former 
government, through the dissent to it of the assembly and of 
the supreme gove rnment, that mode of defeasance is now cut 
off and made ‘impossible by the non-existence of the assembly, 
to which only belonged the initiative to that end; and if for- 
merly defeasible by denouncement for non-performance of the 
condition, that also is cut off by the terms of the treaty of pur- 
chase, and because there was no denouncement prior to the 
occupation, when the right lapsed. Moreover, the commission 
and courts herein are not holding an inquest to enforce forfeitures, 
but are sitting in equity to confirm rights—to carry out and 
enforce a trust. 

6. The cases from this court cited by the judge below have 
not the effect he imagines, but the contrary. 

7. The Bovernor was the officer who, at the time of this grant, 
was authorized to concede lands in California; and there was 
no law or regulation in force that required the concession to be 
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approved by the de .partmental assembly, nor was the re any such 
body in existence. 

8. This grant was in consideration of publie services, and 
not subject to any condition. Aredondo’s Ca. 6 Pet. 716, and 
authorities cited; Menard v. Massey, 8 How. 293; Jones’s Rep. 
Sen. Doc. 18, 2d ses. 31st cong. 4 & 26; 2 Febrero Mexicano, 
190, 191, §§ 19-21; Gamboa’s Mining Ordinances of New 
Spain, index sube voc. and vol. i. 29; vol. ii. 76; Ib. 103, et seq.; 
opinion of the commission in case of Cervantes, Rec. of that 
case, 33, 39, and authorities cited ; case of Garcia v. Bon, cited 
in opinion of Com. Hall, Rec. 28, 29; 1 Conejo, Diccionario 
Derecho Real; Glen v. United States, 13 How. 250; De 
Villemonte’s Ca. 13 Ib. 266; Boisdoré’s Ca. 11 Ib. 115; Sib- 
bald’s Ca. 13 Pet. 313; Bases of Tacubaya, 1 Observador 
Judicial, 7: Instructions to Micheltorrena, printed in supplemen- 
tal brief. 

A second objection to the title was raised in the court below, 
namely: ‘That the tract had not been surveyed under the former 
government, and its description and calls are insufficient to locate 
it. But— 

1. This question is not before the court, because the act of 
congress does not impose the question of location and boun- 
daries on either the commission or the courts; thus differing (and 
for sound reasons of policy and right) from the acts which 
opened the federal courts to the adjudication of claims in Florida, 
Missouri, and Louisiana. 1 Curtis’s Com. 448, 449; 10 Pet. 
334, 335; 13 Ib. 133; 15 Ib. 182; 16 Ib. 162,166; Cong. Globe, | 
2d ses. dist Cong. 375, Gwin’s Rem.; Appendix to Ib. 56, 58; 
Ib. 134; Capt. Halleck’s Rep. Sen. Doc. Ist ses. 31st Cong. No. 
18; Jones’s Rep. before cited; Instructions to the commission 
by Secretary of Interior, before cited authorities in Mr. Lock- 
wood’s brief. 

2. The description and calls are sufficiently definite ; there has 
been no difficulty in finding the particular place granted; it is 
well known; the quantity, and the place where it is to be sur- 
veyed, are both definite; the surveyor-general has ascertained 
them by actual survey. 

3. The claimant had a right of selection, under the law and 
customs of California, of the quantity granted to him, within 
the boundaries, and at the place designated, leaving the over- 
plus to the nation; and itis this overplus that is to be ascertained 
by survey; until which, if the rights of either party be indefinite 
within the given boundaries, they are those of the nation and 
not those of the grantee. 

4. The laws under which this grant was made did not con- 
template surveys or exactness in the definition of the tracts 
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sblicibe -d or granted, but only a delineation — necessarily rude, 
since there was no scientific person in the whole country to make 
it—of the locality where the quantity was to be granted, and 
the overplus, if any, afterwards to be ascertained and resumed ; 
and in this case, the designation and description supply the 
place of, and are as certain as, any such rude sketch could have 
been. 

). The whole matter of location and segregation, under and 
according to the grant, is referred to the surveyor-general, and 
he has already exercised that function, so as to show that there 
is no difficulty attending it. 

Mr. Cushing divided his argument into two branches; the 
first, considering the grant as a concession of agricultural lands, 
under the colonization laws of the Mexican Republic, and the 
second, considering the land as mining land. ‘The latter branch 
is omitted from this case, as are the remarks of the opposite 
counsel upon the same subject, as a grant of agricultural lands. 

Sect. 1. Fremont’s claim is on a gratuitous colonization grant, 
by the Mexican governor of California, to one Alvarado, of 
which there had been no survey; no plan; no occupation; no 
site even; no confirmation by the proper public authority; no 
performance of any of the conditions precedent or subsequent 
annexed to the grant, violation of prohibiting conditions; a mere 
naked initiatory concession, upon paper, at the date of the treaty 
of Guadaloupe Hidalgo. 

Such is the e -xtraordinary prete ‘nsion of paper title. 

The pretension of location is yet more extraordinary. It is 
of a right to locate a tract of land, ten square leagues in dimen- 
sion, anywhere at the discretion of the grantee, and in any form 
of combination of the subdivided sectional parts, so that they 
touch one another, within a region of upwards of one hundred 
square leagues. 

The Mexican system of colonization included the following 
principles : — 

The grants were made on conditions equitably combining 
private and public utility. 

The system was modified according to circumstances, but 
always preserved the principle of grants on condition, the con- 
sideration of the grant being the performance of the conditions. 

The system of ‘settling poll: adores was applied to California. 

Sect. 2. The concession to Alvarado was null for unce rtainty 
of description and ineapability of definite location. 

Alvarado petitioned for lands which he had never seen and of 
which he had no description. He asked for lands “north” of 
the San Joaquin, supposing that river to run to the west, and 
west of the Snow Mountains, and between the Chanc shilas and 
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Merced Rivers, apparently supposing that they run south and 
enter into the first-named river, and that the tract contains ten 
square leagues, when it includes over a hundred. The grant is 
equally indefinite. 

The land claimed in Fremont’s petition is for the like quantity 
lying on the “east” side of the San Joaquin, and claimed as 
the “ Las Mariposas” grant, without specific boundaries or 
locality, other than being between the Snow Mountains and the 
San Joaquin. ‘There is no proof that the “ Las Mariposas” had 
been surveyed or had any specific boundaries. Not one witness 
could give its boundary, size, or contents. The Chanchilas does 
not empty into the San Joaquin, but runs westerly of the Snow 
Mountains, and withdut an outlet spreads itself over the Tulare 
Valley and is lost in it. 2 How. 63; 3 Ib. 773; 13 Ib. 251. 

Sect. 3. The concession was not confirmed by the departmen- 
tal assembly, and is not now entitled to confirmation. 

By the terms of this grant, it was subject to the approval of 
the departmental assembly. Unless that was obtained, it was 
not valid. Obtaining this was a condition precedent to the 
perfection of the title. The governor had no power to excuse 
this preliminary and essential condition. A failure to perform 
a condition precedent, renders the grant null and void. There 
is no pretence that this condition has been performed. Nor 
was it repealed by the grantor or the act of God. No effort 
was made to perform it, as shown by testimony, while by the 
terms of the grant the whole would be void if not complied 
with. 

Sect. 4. This grant is void, because the conditions annexed to 
and forming a part of it have never been performed. 

The grant was under the colonization laws, for agricultural! 
purposes. ‘The settlement and cultivation of a new country 
were the leading motives to the grant. The government could 
derive no advantage from granting lands, which were to remain 
wild and unoccupied. 

Hence the condition imposed in this grant, that, within the 
first year, Alvarado should build a house, and that it should be 
inhabited. No such house was built, and, of course, none was 
inhabited. There was no attempt to perform this condition. 

He was required to solicit judicial possession of the land 
from a magistrate, by whom the boundaries should be marked 
out, on the limits of which the grantee was to place the proper 
landmarks. No such possession was ever solicited or given, nor 
limits fixed, or landmarks placed. The terms of this condition 
have been wholly uncomplied with. 

No magistrate ever caused these ten square leagues to be sur- 
veyed, so as to separate the granted from the ungranted lands. 
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This condition was important, with reference to further grants 
and settlements. Without its performance, it could not be 
known what remained open for grants and settlement. So far 
from this condition being complied with, it is not even now 
known where this grant is to be found. 

Sect. 5. Until the governor-general confirmed the concession, 
the title remained in the crown. 

The court may refuse to confirm where he would. Under 
the act of 1824, applications to confirm imperfect titles have 
been resisted, because conditions subsequent have not been 
complied with. 

Sect. 6. None of the excuses for non-performance, alleged in 
Alvarado’s behalf, possess legal force. 

Sect. 7. Alvarado could not lawfully convey to Fremont a 
title, on which to call for a patent from the United States. 

It is an elementary proposition in law, that a grantor can 
confer no greater title than he held, and was authorized by law 
to convey. 

By the terms of this grant, if held valid, Alvarado had no 
transferable interest. The object of the government was to 
insure settlement and cultivation, and not to make grants that 
might be transferred to speculators, or incumbered in the behalf 
of creditors. Hence, the first condition was that he should not 
sell; and, by the last, if he did, he was to lose his right, and 
then it would be subject to be granted to another. 

If the departmental assembly had approved, and all the other 
conditions had been fulfilled or excused, Alvarado could not 
have been excused from this one, without the performing an 
express act by one authorized by law for that purpose. Under 
the colonization laws, under which this grant was made, this 
essential condition could not have been waived. It was deemed 
so essential, that no one was clothed with power to release the 
grantor from it. No excuse is offered for violating this condi- 
tion. It was voluntary, and without the apology of impossibil- 
ity or release. 

Sect. 8. The decision of the commissioners is itself null and 
void, for uncertainty and vagueness ; and, if it should be con- 
firmed, the land granted could not be located so as to be 
patented. . 

Sect. 9. The grant to Alvarado was a gratuitous one, except 
in so far as the performance of the conditions would relate back 
to constitute a consideration. 

Sect. 10. The original petition, the provisional grant, and the 
decree of the commissioners, each assumes a floating claim, not 
as a grant of an identical tract of land, by metes and bounds, 
all of which is without warranty of law. 
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Sect. 11. Under the foregoing authorities, it is maintained, in 
opposition to the claim of Fremont, the petitioner : — 

1. The land in California passed, by conquest, to the crown 
of Spain, subject to the occupancy of the Indians; so much of 
it as remained ungranted, and not severed from the royal do- 
main, passed to the Mexican Republic, by the fact of its inde- 
pendence of Spain, as national domain; and so much of it as 
had not been severed from the national domain of Mexico, by 
lawful grant or other sufficient title, passed to the United States 
by the treaty of Guadaloupe Hidalgo, and became public lands 
of the United States. 

2. Hence, according to the whole series of decisions under 
the Louisiana and Florida treaties, and, by parity of reasoning, 
under that of Guadaloupe Hidalgo, as all the land was, and is, 
in the first instance, that of the prince or government standing 
for the aggregate political society, whoever claims as against 
the State, that is, against the people of the United States, to 
own any part of such land in severalty, and segregated from the 
public domain, is held to show a “right or title,” either at law 
or in equity. 

3. The grant to Alvarado was a donation, or gratuitous grant, 
under the decree of 1824 and the regulations of 1828, concerning 
colonization, and subject to all the limitations of those acts, 
from which the departmental authorities could not derogate, 
except in the particulars expressly authorized by the same. 

4. The petitioner, Fremont, has no claim on the equities of 
the United States, in regard to the land donated to Alvarado, 
unless the latter complied with the conditions of the Mexican 
law, which constituted the inducement of the grant. This, in 
point of fact, he did not do; and so the lands fall back into the 
public domain of the United States. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The court have considered this case with much attention. It 
is not only important to the claimant and the public, but it is 
understood that many claims to land in California depend upon 
the same principles, and will, in effect, be decided by the judg- 
ment of the court in this case. 

A preliminary question has been raised, as to the jurisdiction 
of the district court from which the appeal has been taken ; but 
the same question has been already examined and decided in 
the case of the United States v. Ritchie, and it is unnecessary 
to discuss it further. We think it very clear that the district 
court had jurisdiction, and proceed to examine the validity of 
the claim upon this appeal. 

The 8th section of the act of March 3, 1851, “to ascertain 
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and settle the private land claims in the State of California,” 
directs: “ That each and every person claiming lands in Califor- 
nia, by virtue of any right or title derived from the Spanish or 
Mexican government, shall present the same to the commission- 
ers, (to be appointed under that act,) when sitting as a board, 
together with such documentary evidence and testimony of wit- 
nesses as the said claimant relies upon in support of such claims ; 
and it shall be the duty of the commissioners, when the case is 
ready for hearing, to proceed promptly to examine the same 
upon such evidence, and upon the evidence produced in behalf 
of the United States, and to decide upon the validity of the said 
claim, and, within thirty days after such decision is rendered, to 
certify the same, with the reasons on which it is founded, to the 
district attorney of the United States in and for the district in 
which such decision shall be rendered.” 

And the 11th section provides, that the commissioners therein 
provided for, and the district and supreme court, in deciding on 
any claim brought before them under the provisions of that act, 
shall be governed by the treaty of Guadaloupe Hidalgo, the law 
of nations, the laws, usages, and customs of the government 
from which the claim is derived, the principles of equity, and 
the decisions of the supreme court of the United States, as far 
as they are applicable. 

The decisions of the supreme court, mentioned in this sec- 
tion, evidently refer to decisions heretofore given in relation to 
titles in Louisiana and Florida, which were derived from the 
French or Spanish authorities, previous to the cession to the 
United States. And as these decisions must govern the case 
under consideration, as far as they are applicable, it is proper to 
state the principles upon which they were made, before we pro- 
ceed to examine it. In doing this, however, we do not propose 
to refer separately to each of the numerous decisions which may 
be found in the reports; nor is it necessary. They will be 
found to have been uniformly decided upon certain fixed princi- 
ples of law, applicable to those grants, which cannot always be 
applied with justice and equity to a case like the one before 
us. The laws of congress, giving the jurisdiction, were differ- 
ent in one respect; and the condition of the countries, as well 
as the laws and usages of the nation making the grants, were 
also different. 

It will be seen, from the quotation we have made, that the 
Sth section embraces not only inchoate or equitable titles, but 
legal titles also; and requires them all to undergo examination, 
and to be passed upon by the court. The object of this provis- 
ion appears to be, to place the titles to land in California upon 
a stable foundation, and to give the parties who possess them an 
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opportunity of placing them on the records of the country, in a 
manner and form that will prevent future controversy. 

In this respect, it differs from the act of 1824, under which 
the claims in Louisiana and Florida were decided. The juris- 
diction of the court, in these cases, was confined to inchoate 
equitable titles, which required some other act of the govern- 
anent to vest in the party the legal title or full ownership. If 
he claimed to have obtained from either of the former govern- 
ments a full and perfect title, he was left to assert it in the 
ordinary forms of law, upon the documents under which he 
claimed. The court had no power to sanction or confirm it 
when proceeding under the act of 1824, or the subsequent laws 
extending its provisions. 

And the language of the court, in passing judgment upon 
the claims in Louisiana or Florida, must always be understood 
as applying to cases in which the government still held the 
ownership of the land, and where the right of the party to 
demand a conveyance, upon principles of equity and good faith, 
must be shown by him, before he could claim it from the United 
States. 

The mode and form of granting lands in these provinces, and 
the character and stability of the provincial governments, must 
also be considered, before we can determine how far the princi- 
ples established in the decisions of those cases are applicable to 
the grants by the Mexican authorities, after the country was 
separated from Spain. 

Grants of land in Louisiana and Florida were usually made 
in the following manner: The party who desired to form a set- 
tlement upon any unoccupied land presented his petition to the 
officer who had authority to grant, stating the quantity of land 
he desired, the place where it was situated, and the purposes to 
which it was to be applied. Upon the receipt of the petition, the 
governor, or other officer who had the power to grant, issued 
what is usually called a concession to the party, authorizing 
him to have the land surveyed by the official surveyor of the 
province. And it was the duty of this officer to ascertain 
whether the land asked for was vacant, or the grant of it would 
prejudice the rights of other parties ; and, if the surveyor found 
it to be vacant, and that the grant would not interfere with the 
rights of others, he returned a plat, or figurative plan, as it was 
called, and the party thereupon received a grant in absolute 
ownership. 

These grants were almost uniformly made upon condition 
of settlement, or some other improvement, by which the interest 
of the colony, it was supposed, would be promoted. But until 
the survey was made, no interest, legal or equitable, passed in 
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the land. ‘The original concession granted on his petition was 
a naked authority or permission, and nothing more. But 
when he had incurred the expense and trouble of the survey, 
under the assurances contained in the concession, he had a just 
and equitable claim to the land thus marked out by lines, sub- 
ject to the conditions upon which he had originally asked for 
the grant. But the examination of the surveyor, the actual 
survey, and the return of the plat, were conditions precedent, 
and he had no equity against the government, and no just 
claim to a grant until they were performed; for he had paid 
nothing, and done nothing, which gave him a claim upon the 
conscience and good faith of the government. ‘There were 
some cases, indeed, in which there were absolute grants of title 
with conditions subsequent annexed to them. ‘The case of 
Arredondo, reported in 6 Peters, and of which we shall speak 
hereafter, was one of this description. But the great mass of 
cases which come before this court, and which have been sup- 
posed to bear on this case, were of the character above men- 
tioned. 

It necessarily happened, from this mode of granting, that 
many concessions were obtained which the parties never after- 
wards acted on. A person who had contemplated a settlement, 
or planting a colony, or making some other improvement in a 
particular ple ice, sometimes - inged his mind, or found some 
other situation more suitable, or found himself unable to com- 
ply with the conditions nev age in his petition, he had proposed 
to perform. 

But these concessions or permissions were never recalled, 
and remained in the possession of the party, although he had 
abandoned all thoughts of acting upon them. And when the 
United States obtained the sovereignty of these countries, and 
the energy, enterprise, and industry of our citizens were rapidly 
filling it, and lands which were of no value under the Spanish 
government would be ample fortunes under the United States, 
many persons, who for years had held these concessions with- 
out attempting to avail themselves of the authority they gave 
him, came forward and claimed the right to do so under the 
government of the union. 

A few cases, which appear to have been relied on in the 
argument in behalf of the United States, will show the char- 
acter of most of them, and the principles upon which they were 
decided in this court. In the case of Boisdoré, (11 Hew. 63,) 
1e had obtained the authority or concession on which he relied 
in the year 1783. He had never caused a survey to be made 
during the existence of the Spanish government, although 
twenty years had elapsed before its cession to this country. 
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Nor was any step taken by him to obtain a title from the Uni- 
ted States, nor any claim legally brought forward, for seventeen 
years after the territory had been ceded to the United States. 
And nothing like any serious attempt had been made to fulfil 
the conditions upon which he had obtained the concession. 

So, too, in the case of Glenn and others v. The United 
States, 13 How. 250, (usually called the Clamorgan case,) the 
grant was obtained in 1796, and no possession taken, and no 
survey had, nor any of the stipulations into which he had entered 
complied with, while the Spanish government lasted. Nor, in- 
deed, was any claim made to it for several years after the cession 
to the United States; nor until the country in which it was 
situated was filling up with an industrious population, and the 
land becoming of great value. 

So, again, in the case of Villemont against the United 
States, (13 How. 266,) the concession or authority was made 
in 1795, and there was an express provision in the concession, 
that unless the establishment he proposed in his petition was 
made on the land in three years, the concession should be null. 
Yet he did nothing during the continuance of the Spanish 
government, although it lasted eight years afterwards; and 
the excuse from Indian hostility could hardly avail him, because 
no difficulty of that kind is suggested in his petition; and from 
the character of the improvements he promised to make, it 
would seem that one of the objects of this large grant was to 
form an establishment which would be useful in repelling 
Indian hostilities from the neighboring Spanish settlements. 

This brief statement of the facts in these cases shows that 
the parties had acquired no right, legal or equitable, to these 
lands under the Spanish government. The instruments under 
which they claimed were evidently not intended as donations 
of the land, as a matter of favor to the individual, or as a 
reward for services rendered to the public. They were in- 
tended to promote the settlement of the territories, and to 
advance its prosperity. But up to the time when Spain ceded 
them, the parties had done nothing to accomplish the object, 
or to carry out the policy of the government. ‘They had evi- 
dently no claim, therefore, upon the justice or conscience of 
the Spanish government. It had not granted them the land, 
and they had done nothing which, in equity, bound that gov- 
ernment to make them a title. And when Spain ceded the 
territories to the United States, it held these lands as public 
domain as fully and amply as if those concessions or authorities 
had never been given; and the United States received the title 
in the same full and ample manner; neither the legal nor 
equitable right to them, as public domain, had been impaired 
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by any act of the Spanish authority, nor had any right been 
conveyed to or vested in the claimants. 

It is proper to remark, that the laws of these territories under 
which titles were claimed, were never treated by the court as 
foreign laws, to be decided as a question of fact. It was 
always held that the court was bound judicially to notice them, 
as much so as the laws of a State of the Union. In doing this, 
however, it was undoubtedly often necessary to inquire into 
official customs and forms and usages. ‘They constitute what 
may be called the common or unwritten law of every civilized 
country. And when there are no published reports of judicial 
decisions which show the received construction of a statute, 
and the powers exercised under it by the tribunals or officers of 
the government, it is often necessary to seek information from 
other authentic sources, such as the records of official acts, 
and the practice of the different tribunals and public authori- 
ties. And it may sometimes be necessary to seek information 
from individuals whose official position or pursuits have given 
them opportunities of acquiring knowledge. But it has always 
been held that it is for the court to decide what weight is to be 
given to information obtained from any of these sources. It 
exercises the same discretion and power, in this respect, which 
it exercises when it refers to the different reported decisions of 
state courts, and compares them together, in order to make up 
an opinion as to the unwritten law of the State, or the con- 
struction given to one of its statutes. 

With these principles, which have been adjudicated by this 
court, to guide us, we proceed to examine the validity of the 
grant to Alvarado, which is now in controversy. 

There can be no question as to the power of the governor of 
California to make the grant. And it appears to have been 
made according to the regular forms and usages of the Mexican 
law. It has conditions attached to it; but these are conditions 
subsequent. And the first point to be decided is, whether the 
grant vested in Alvarado any present and immediate interest ; 
and, if it did, then, secondly, whether any thing done or omitted 
to be done by him, during the existence of the Mexican govern- 
ment in California, forfeited the interest he had acquired, and 
revested it in the government? For if, at the time the sover- 
eignty of the country passed to the United States, any interest, 
legal or equitable, remained vested in Alvarado or his assigns, 
the United States are bound in good faith to uphold and pro- 
tect 1t. 

Now, the grant in question is not like the Louisiana and 
Florida concessions —a mere permission to make a survey in a 
particular place, and return a plat of the land he desires, with 
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a promise from the government that he shall have a title to it 
when these things are done. But the grant, after reciting that 
Alvarado was worthy, for his patriotic services, to be preferred 
in his pretension for his personal benefit, and that of his family, 
for the tract of land known by the name of Mariposas, to the 
extent of ten square leagues, within certain limits mentioned in 
the grant; and that the necessary requirements, according to 
the provisions of the laws and regulations, had been previously 
complied with, proceeds, in the name of the Mexican nation, to 
grant him the aforesaid tract, declaring the same, by that in- 
strument, to be his property in fee, subject to the approbation 
of the departmental assembly and the conditions annexed to 
the grant. 

The words of the grant are positive and plain. They purport 
to convey to him a present and immediate interest. And the 
grant was not made merely to carry out the colonization policy 
of the government, but in consideration of the previous public 
and patriotic services of the grantee. This inducement is care- 
fully put forth in the title papers. And, although this cannot 
be regarded as a money consideration, making the transaction 
a purchase from the government, yet it is the acknowledgment 
of a just and equitable claim; and, when the grant was made 
on that consideration, the title in a court of equity ought to be 
as firm and valid as if it had been purchased with money on 
the same conditions. 

It is argued that the description is so vague and uncertain 
that nothing passed by the grant; and that he had no vested 
interest until the land was surveyed, and the part intended to 
be granted severed by lines or known boundaries from the 
public domain. But this objettion cannot be maintained. It 
is true, that if any other person within the limits where the 
quantity granted to Alvarado was to be located, had afterwards 
obtained a grant from the government, by specific boundaries, 
before Alvarado had made his survey, the title of the latter 
grantee could not be impaired by any subsequent survey of 
Alvarado. As between the individual claimants from the 
government, the title of the party who had obtained a grant for 
the specific land would be the superior and better one. Fr, 
by the general grant to Alvarado, the government did not bind 
itself to make no other grant within the territory described, 
until after he had made his survey. But, as between him and 
the government, he had a vested interest in the quantity of land 
mentioned in the grant. The right to so much land, to be 
afterwards laid off by official authority, in the territory de- 
scribed, passed from the government to him by the execution of 
the instrument granting it. 
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This principle of law was maintained by the decision of this 
court, in the case of Rutherford v. Greene’s Heirs, reported in 
2 Wheat. 196. The State of North Carolina, in 1780, passed 
an act reserving a certain tract of country to be appropriated to 
its officers and soldiers; and in 1782, after granting 640 acres in 
the territory reserved to each family that had previously settled 
on it, and appointing commissioners to lay off, in one or more 
tracts, the land allotted to the officers and soldie ‘rs, proceeded to 
enact that 25,000 acres of land should be allotted for and given 
to Major-General Nathaniel Greene, his heirs and assigns, w rithin 
the bounds of the lands reserved for the use of the army, to be 
laid off by the aforesaid commissioners, as a mark of the high 
sense the State ente rtained of the extraordinary services of that 
‘brave and gallant officer.’ 

In pursuance of this law, the commissioners allotted 25,000 
acres of land to General Greene, and caused the tract to be 
surveyed and returned to the proper office. The manner in 
which the title originated under which Rutherford claimed, is 
not very clearly st: ited in the case. The decision turned alto- 
gether on the validity of the title of General Greene, and the 
date at whiclrit commenced. And the court said, that the gen- 
eral gift of 25,000 acres lying in the territory reserved, became, 
by the survey, a particular gift of the 25,000 acres contained in 
the survey. And, after examining the title very fully, the court 
in conclusion say: “It is clearly and unanimously the opinion 
of the court, that the act of 1782'vested a title in General Greene 
to 25,000 acres of land, to be laid off within the boundaries allot- 
ted to the officers and soldiers, and that the survey made in pur- 
suance of that act, and returned March 3, 1783, gave precision 
to that title, and attached it to the land surveyed.” 

There was a further objection taken to the title of General 
Greene, upon the ground that, by the constitution of North 
Carolina, there should be a seal of the State to be kept by the 
governor and affixed to all grants. And it was objected, that 
this grant by the legislature had not the formality required by 
the constitution to pass the estate. But in answer to this, the 
court said that this provision was intended for the completion 
and authentication of an instrument attesting a title previously 
created by law. That it was merely the evidence of prior legal 
appropriation, and not the act of the original appropriation 
itself. 

The principles decided in this case appear to the court to be 
conclusive as to the legal effect of the grant to Alvarado. It 
recognizes as a general principle of justice and municipal law, 
that such a grant for a certain quantity of land by the govern- 
ment, to be afterwards surveyed and laid off within a certain 
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territory, vests in the grantee a present and immediate interest. 
In the language of the court, the general gift becomes a partic- 
ular gift when the survey is made; and when this doctrine has 
been asserted in this court, upon the general principles which 
courts of justice apply to such grants from the public to an indi- 
vidual, good faith requires that the same doctrine should be 
applied to grants made by the Mexican government, where a 
controversy arises between the United States and the Mexican 
grantee. 

The fact that the grant to General Greene was made by an 
act of assembly, did not influence the decision; nor did the 
court allude to it as affecting the question. It is the grant of 
the State, whether made by a special law of the legislature, or 
by the public officer authorized to make it. 

Another objection has been made, upon, the ground that the 
Sth article of the regulations of 1828 requires what is called a 
definite grant, signed by the governor, to serve asa title to the 
party interested, wherein it must be stated that the said grant is 
made in exact conformity with the provisions of the laws, in 
virtue whereof possession shall be given; and it is argued that 
.no title passed until this definite grant was obtained. But this 
document is manifestly intended as the evidence that the condi- 
tions annexed to the grant have all been complied with. It is 
not required in order to give him a vested interest, but to show 
that the estate, conveyed by the original grant upon certain con- 
ditions, is no longer subject to them; and that he has become 
definitely the owner, without any conditions annexed to the 
continuance of his estate. It is like the patent required by the 
laws of North Carolina after the original grant to General 
Greene, which the court said was for the completion and au- 
thentication of an instrument attesting a title previously created 
by law; and, like the case of General Greene, Alvarado had a 
vested interest without it. 

Regarding the grant to Alvarado, therefore, as having given 
him a vested interest in the quantity of land therein specified, 
we proceed to inquire Whether there was any breach of the con- 
ditions annexed to it, during the continuance of the Mexican 
authorities, which forfeited his right and revested the title in the 
government. 

The main objection on this ground is the omission to take 
possession, to have the land surveyed, and to build a house on 
it, within the time limited in the conditions. It is a sufficient 
answer to this objection to say, that negligence in respect to 
these conditions and others annexed to the grant does not, of 
itself, always forfeit his right. It subjects the land to be de- 
nounced by another, but the conditions do not declare the land 
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forfeited to the State, upon the failure of the grantee to perform 
them. 

The chief object of these grants was to colonize and settle the 
vacant lands. ‘The grants were usually made for that purpose, 
without any other consideration, and without any claim of the 
grantee on the bounty or justice of the government. But the 
public had no interest in forfeiting them even in these cases, un- 
less some other person desired, and was ready to occupy them, 
and thus carry out the policy of extending its settlements. They 
seem to have been intended to stimulate the grantee to prompt 
action in settling and colonizing the land, by making it open to 
appropriation by others, in case of his failure to perform them. 
But as between him and the government, there is nothing in the 
language of the conditions, taking them all together, nor in their 
evident object and policy, which would justify the court in de- 
claring the land forfeited to the government, where no other 
person sought to appropriate them, and their performance had 
not been unreasonably delayed ; nor do we find any thing in the 
practice and usages of the Mexican tribunals, as far as we can 
ascertain them, that would lead to a contrary conclusion. 

Upon this view of the subject, we proceed to inquire whether 
there has been any unreasonable delay, or want of effort, on the 
part of Alvarado to fulfil the conditions? For if this was the 
case, it might justly be presumed, as in the Louisiana and 
Florida concessions, that the party had abandoned his claim be- 
fore the Mexican power ceased to exist, and was now endeavor- 
ing to resume it, from the enhanced value under the government 
of the United States. 

The petition of Alvarado to the governor is dated February 
23, 1844; and, after passing through the regular official forms 
required by the Mexican law, the grant was made on the 29th 
of the same month. According to the regulations for granting 
lands, it was necessary that a plan or sketch of its lines and 
boundaries should be presented with the petition; but, in the 
construction of these regulations, the governors appear to have 
exercised a discretionary power to dispense with it under certain 
circumstances. It was not required in the present instance. 
The reason assigned for it in the petition was, the difficulty of 
preparing it, the land lying in a wilderness country, on the con- 
fines of the wild Indians. This reason was deemed by the gov- 
ernor sufficient, and the grant issued without it; and in deciding 
upon the validity of a Mexican grant, the court could not, with- 
out doing injustice to individuals, give to the Mexican laws a 
more narrow and strict construction than they received from the 
Mexican authorities who were intrusted with their execution. 
It is the duty of the court to protect rights obtained under them, 
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which would have been regarded as vested and valid by the 
Mexican authorities. And as the governor deemed himself 
authorized, under the circumstances, to dispense with the usual 
plan, and his decision, in this respect, was sanctioned by the 
other officers intrusted with the execution of the law, it must 
be presumed that the power he exercised was lawful, and that 
the want of a plan did not invalidate the grant. The fact that 
the country where the land was situated was such a wilderness, 
and bordered by such dangerous neighbors, that no plan could 
then be prepared, is proved by these documents; and that fact, 
officially admitted, is worthy of consideration, when we come to 
the inquiry whether there was unreasonable delay in taking 
possession. For, by dispensing with the plan or draft on that 
account, which was a condition precedent, it may justly be in- 
ferred that the conditions subsequent were not expected by the 
governor to be performed, nor their performance intended to be 
exacted, until the state of the country would permit it to be done 
with some degree of safety. 

Now, it is well known that Mexico, and California as a part 
of it, had, for some years before, been in a disturbed and unset- 
tled state, constantly threatened with insurrectionary and revolu- 
tionary movements ; and in this state of things, the uncivilized 
Indians had become more turbulent, and were dangerous to the 
frontier settlements, which were not strong enough to resist 
them. It is in proof that this state of things existed in the 
Mariposas valley when this grant was made; that it was unsafe 
to remain there without a military force; and that this contin- 
ued to be the case until the Mexican government was overthrown 
by the American arms. In the very year of the grant, a civil 
war broke out in the province, which ended by the expulsion of 
the Mexican troops ; and Colonel Fremont entered California at 
the head of an American force, in 1846, and the country was 
entirely subdued, and under the military government of the Uni- 
ted States, in the beginning of 1847, and continued to be so held 
until it was finally ceded to the United States under the treaty 
of Guadaloupe Hidalgo. In February, 1847, while California 
was thus occupied by the American forces, Alvarado conveyed 
to Colonel Fremont. 

Now, it is very clear, from the evidence, that during the con- 
tinuance of the Mexican power it was impossible to have made 
a survey, or to have built a house on the land, and occupied it 
for the purposes for which it was granted. The difficulties 
which induced the governor to dispense with a plan when he 
made the grant, increased instead of diminishing. We have 
stated them very briefly in this opinion, but they are abun- 
dantly and in more detail proved by the testimony in the 








DECEMBER TERM, 1854. 563 


Fremont v. The United States. 

, . 

record. Nobody proposed to settle on it, or denounced the 
grant for a breach of the conditions. And at the time when 
the Mexican authorities were displaced by the American arms, 
the right which Alvarado had obtained by the original grant 
remained vested in him, according to the laws and usages of 
the Mexican government, and remained so vested when the 
dominion and control of the government passed from Mexico 
to the United States. The same causes which made it impos- 
sible to take possession of the premises and obtain a survey, 
made it equally impracticable to obtain the approval of the de- 
partmental assembly. The confusion and disorder of the times 
prevented it from holding regular meetings. It is doubtful 
whether it met more than once after this grant was made ; and 
its proceedings, from the state of the country, were nec essarily 
hurried, and the assembly too much engrossed by the public 
dangers to attend to the details of private interests. It does 
not ‘appear that the governor evér communicated this grant to 
the assembly. At all events, they never acted on it. And the 
omission or inability of the public authorities to perform their 
duty, cannot, upon any sound principle of law or equity, forfeit 
the property of the individual to the State. It undoubtedly 
disabled him from obtaining what is called a definitive title, 
showing that all the conditions had been performed; but it 
could not devest him of the right of property he had already 
acquired by the original grant, and revest it in the State. 

And certainly no delay is chargeable to Alvarado or Fremont 
after California was subjected to the American arms. The civil 
and municipal officers, who continued to exercise their functions 
afterwards, did so under the authority of the American govern- 
ment. ‘The alcalde had no right to survey the land or deliver 
judicial possession, except by the permission of the American 
authorities. He could do nothing that would in any degree 
affect the rights of the United States to the public property ; 
and the United States could not justly claim the forfeiture of 
the land for a breach of these conditions, without showing that 
there were officers in California, under the military government, 
who were authorized by a law of congress to make this survey, 
and deliver judicial possession to the grantee. It is certain that 
no such authority existed after the overthrow of the Mexican 
government. Indeed, if it had existed, the principles decided 
in the case of Arredondo, 6 Pet. 745,'746, would furnish a satis- 
factory answer to the objection. 

Two other objections on the part of the United States to the 
confirmation of this title remain to be noticed. The first con- 
dition annexed to the grant prohibits the grantee from selling, 
alienating, or mortgaging the property, or subjecting it to taxes, 
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entail, or any other incumbrances. And by the laws of Mexico, 
the grantee could not, it is said, sell or convey the land to 
any one but a Mexican citizen, and that Fremont was not a 
Mexican citizen at the time of the conveyance under which he 
claims. 

In relation to the first objection, it is evident from the dis- 
turbed state and frequent revolutions in the province, that there 
was some irregularity in the conditions annexed to grants, and 
that conditions appropriate to one description of grant, from 
clerical oversight, or some other cause, were sometimes annexed 
to others. ‘This is manifestly the case in the present instance ; 
for this condition is in violation of the Mexican laws, and could 
not, therefore, be legally annexed to this grant. For by the 
decree of the Mexican congress of August 7, 1823, all property 
which had been at any time entailed, ‘ceased to be so from the 
20th of September, 1820, and was declared to be and con- 
tinue absolutely free ; and nd one in future was permitted to 
entail it. And the prohibition in the 13th article of the regula- 
tions of 1824, to transfer property in mortmain, ne cessarily 
implies that it might be aliened and transferred in any other 
manner. 

But if this condition was valid by the laws of Mexico, and 
if any conveyance made by Alvarado would have forfeited the 
land under the Mexican government as a breach of this con- 
dition, or if it would have been forfeited by a conveyance to an 
alien, it does not by any means follow that the same penalty 
would be incurred by the conveyance to Fremont. 

California was at that time in possession of the American 
forces, and held by the United States as a conquered country, 
subject to the authority of the American government. The 
Mexican municipal laws, which were then administered, were 
administered under the authority of the United States, and 
might be repealed or abrogated at their pleasure; and any 
Mexican law inconsistent with the rights of the United States, 
or its public policy, or with the rights of its citizens, were an- 
nulled by the conquest. Now, there is no principle of public 
law which prohibits a citizen of a conquering country from pur- 
chasing property, real or personal, in the territory thus acquired 
and held ; nor is there any thing in the principles of our govern- 
ment, in its policy or its laws, which forbids it. The Mexican 
government, if it had regained the power, and it had been its 
policy to prevent the alienation of real estate, might have 
treated the sale by Alvarado as a violation of its laws; but it 
becomes a very different question when the American govern- 
ment is called on to execute the Mexican law. And it can 
hardly be maintained that an American citizen, who makes a 
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contract or purchases property under such circumstances, can 
be punished in a sourt of the United States with the penalty 
of forfeiture, when there is no law of congress to inflict it. 
The purchase was perfectly consistent with the rights and 
duties of Colonel Fremont, as an American officer and an 
American citizen; and the country in which he made the 
purchase was, at the time, subject to the authority and do- 
minion of the United States. 

Still less can the fact that he was not a citizen of Mexico 
impair the validity of the conveyance. Every American citizen 
who was then in California had at least equal rights with the 
Mexicans ; and any law of the Mexican nation which had sub- 
jected them to disabilities, or denied to them equal privileges, 
were necessarily abrogated without a formal repeal. 

In relation to that part of the argument which disputes his 
right, upon the ground that his grant embraces mines of gold 
or silver, it is sufficient to say that, under the mining laws of 
Spain, the discovery of a mine of gold or silver did not destroy 
the title of the individual to the land granted. ‘The only ques- 
tion before the court is the validity of the title. And whether 
there be any mines on this land, and, if there be any, what are 
the rights of the sovereignty in them, are questions which must 
be decided in another form of proceeding, and are not subjected 
to the jurisdiction of the commissioners or the’ court, by the 
act of 1851. 

Some difficulty has been suggested as to the form of the 
survey. ‘The law directs that a survey shall be made, ane a 
plat returned, of all claims affirmed by the commissioners. 
And as the lines of this land have not been fixed by public 
authority, their proper location may be a matter of some diffi- 
culty. Under the Mexican government, the survey was to be 
made or approved by the officer of the government, and the 
party was not at liberty to give what form he pleased to the 
grant. ‘This precaution was necessary, in order to prevent the 
party from giving it such a form as would be inconvenient to 
the adjoining public domain, and impair its value. The right 
which the Mexican government reserved to control this survey 
passed, with all other public rights, to the United States; and 
the survey must now be made under the authority of the 
United States, and in the form and divisions prescribed by law 
for surveys in California, embracing the entire grant in one tract. 

Upon the whole, it is the opinion of the court that the claim 
of the petitioner is valid, and ought to be confirmed. The de- 
cree of the district court must, therefore, be reversed, and the 
case remanded, with directions to the district court to enter a 
decree conformably to this opinion. 
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Mr. Justice CA TRON dissenting. 

On the 23d of February, 1544, Juan B. Alvarado petitioned 
the governor, Micheltorrena, for ten leagues of land, alleging that 
the tract which he then owned was not sufficient to support his 
stock of cattle, and which he was desirous to increase. He at the 
same time proposed to contribute to the spreading of the agri- 
culture and industry of the country. And he further declared, 
that because of the good intentions of the governor in favor of 
the improvements of the country, the petitioner hoped for a 
favorable consideration of his demand. 

The governor referred the petition to the alcalde of San José, 
who reported that the land was vacant, that the petitioner was 
meritorious, and that there was no objection to making the grant. 
In this report, Jimeno, the government secretary, concurred. 

The governor declared the petitioner meritorious for his patri- 
otic services, and therefore worthy of a preference ; and accord- 
ingly, on the 29th of February, 1844, proceeded to grant to 
Alvarado, for his personal benefit and that of his family, the 
tract of land known by the name of Mariposas, to the extent of 
ten square leagues, within the limits of the Snow Mountain, 
(Sierra Nevada,) and the rivers known by the names of the 
Chanchilles, of the Merced, and the San Joaquin, “ the necessary 
requirements, according to the provisions of the laws and regu- 
lations having been previously complied with, subject to the 
approbation of the departmental assembly, and the following 
conditions” — that is to say :— 

1. “ He shall not sell, alienate, nor mortgage the same, nor 
subject it to taxes, entail, or other incumbrance.” 

2. “ He may inclose it, without obstructing the roads or the 
right of way. He shall enjoy the same freely, without hindrance, 
destining it to such use or cultivation as may best suit him; but 
he shall build a house within a year, and it shall be inhabited.” 

3. “ He shall solicit from the proper magistrate the judicial 
possession of the same, by virtue of this grant, by whom the 
boundaries shall be marked out, on the limits of which he (the 
grantee) shall place the proper landmarks.” 

4. “'The tract of land granted is ten sitios de ganado mayor, 
(ten square leagues,) as before mentioned. The magistrate who 
may give the possession shall cause the same to be surveyed ac- 
cording to the ordinance, the surplus remaining to the nation for 
the proper use.” 

5. “Should he violate these conditions, he will lose his right 
to the land, and it will be subject to being denounced (pretended 
for) by another.” 
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“ Therefore, | command that these presents being held firm 
and binding, that the same be registered in the proper book, 
and delivered to the party interested, for his security, and other 
purposes. 

The foregoing conditions, in effect, are imposed by the coloni- 
zation law of 1824, and the regulations made in pursuance thereof, 
by the chief executive of Mexico, in 1828; both of which were 
equally binding upon the territorial governors, when they exer- 
cised the granting power. 

The concession, according to these laws, could only be made 
for agricultural purposes and for raising cattle, Colonization 
was the great object of the law of 18% 24: and to this end alone 
was its execution prescribed and arranged by the regulations of 
1828. 

Much stress has been laid on the fact that, in the concession 

Alvarado, patriotic services are referred to as a reason why a 
nail rence was given to the grantee in obtaining the land ; that 
preference was founded on the 8th section of the act of 1824, w hich 
provides, “ that in the distribution of lands, Mexican citizens are 
to be attended to in preference, and no distinction shall be made 
among these, except such only as is due to private merit and 
services rendered to the country.” Private merit or public ser- 
vices could form no part of the consideration for grants made 
for the purposes of grazing and cultivating; nor had the gov- 
ernor of a territory power to grant for any other purpose. The 
11th section of the act of 1824 reserved the power to the supreme 
executive to alienate lands in the territories in favor of civil or 
military officers of the federation. This grant, therefore, stands 
on the footing of others, and is subject to the same conditions. 
Alvarado’s petition, and the governor’s concession founded on 
it, must be taken together; they are a necessary part of the con- 
tract between the applic: int and the government, under the col- 
onization law of 1824, and the regulations of 1828, whic h, with 
inconsiderable exceptions, remained in full force when this con- 
cession was applied for and issued. 

The government of thé United States received the legal title 
to the public lands in California by treaty, and incumbered un- 
der the laws of nations with all the equitable rights of private 
property therein, that they were subject to in the hands of Mex- 
ico at the time of their transfer; and the question here is, what 
interest in the land claimed, Alv arado or his assignee had, when 
the treaty was made? ‘The consideration for the grant was a 
performance of its leading conditions on the part of the grantee ; 
the principal condition being, the inhabitation of the land, in the 
manner and within the time prescribed. As to the terms of this 
condition, the regulations of 1828 declare, that the party solicit- 
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ing for lands, shall describe, as distinctly as possible, by means 
of a map, the land asked for; and a record shall be kept of the 
petitions presented and grants made, with the maps of the lands 
granted ; and the governor was required, by the 11th rule of the 
regulations, to designate to the colonist the time within which 
he was bound to cultivate or occupy the land ; “ it being under- 
stood that if he does not comply, the grant of the land shall 
remain void ;” and by the 12th rule, the grantee was required to 
prove before the municipal authority that he had cultivated or 
occupied, so that a record should be made of the fact thus estab- 
lished, “in order that he might consolidate and secure his right 
of ownership, and have power to dispose freely of the land.” 
Accordingly, certain conditions were inserted in the grant as 
part of it, by the second of which, the colonist was bound to 
build and inhabit a house on the land granted, within one year. 
This was, therefore, the time allowed from the date of the grant, 
for the fulfilment of the important condition on which an equita- 
ble claim to it arose. 

In this case, the land was granted to Alvarado in February, 
1844, and three years after, he conveyed to Colonel Fremont, 
the petitioner. No possession had been taken by Alvarado be- 
fore that time, nor any further act done to acquire a title, than 
the first step of obtaining the concession ; and if this step gave 
him an equity to have a perfect title from the Mexican govern- 
ment, then his equity is the same as against the United States. 

In the first place, the 11th rule above cited declares that no 
right accrues to the colonist unless he occupies the land ; and in 
the next place, the act of congress of March 3, 1851, by the author- 
ity of which we are acting, declares, (§ 11,) that the board of 
commissioners and the courts, deciding on California land 
claims, shall be governed by the decisions of the supreme court 
of the United States, so far as they are applicable. 

By these decisions, it has been settled for many years, that a 
Spanish concession, containing a condition of inhabitation and 
cultivation, the performance of which is the consideration to be 
paid for an ultimate perfect title, is void, unless the condition 
was performed within the time prescribed by the ordinances of 
Spain. It was so held in the case of the United States v. Wig- 
gins, 14 Pet. 350. And the opinion then given was followed in 
the cases of Buyck, 15 Pet. 222, and of Delespine, Ib. 319. But 
the rule was more distinctly laid down in the case of the United 
States v. Boisdoré, 11 How. 96. There the court said: “ The 
grantee might have his land surveyed, or he might decline ; he 
might establish himself on the land, or decline ; these acts rested 
wholly in his discretion. But, if he failed to take possession, and 
establish himself, he had no claim to a title ; his concession or 
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first decree, in n such case, had no operation. So the supreme 

court of Louisiana held, in Lafayette v. Blanc, 3 Louisiana Ann. 
Rep. 60, and, in our judgme nt, properly. ‘There, the grantee 
never having had actual possession under his concession, the 
court decided that he could set up no claim to the land, at law 
or in equity. This case followed Hooter v. Tippett, 17 La. Rep. 
109. We take it to be undoubtedly true, that, if no actual pos- 
session was taken, under a gratuitous concession, given for the 
purpose of cultivation, or of raising cattle, during the existence 
of the Spanish government, no equity was imposed on our gov- 
ernment to give any consideration or effect ‘to such concession, 
or requéte.” 

The case of Glenn et al. v. United States, 13 How. 259, 
maintains the same doctrine. It was there declared, that a 
promise of performance, (that is, to inhabit and cultivate,) on 
the part of Clamorgan, the grantee, was the sole ground on 
which the Spanish commandant made the concession ; that act- 
ual performance, by cultivating the land, was the consideration 
on which a complete title could issue; and that so far from 
complying, Clamorgan never took a single step after his con- 
cession was made, and in 1809 conveyed for the paltry sum of 
fifteen hundred dollars; and, under these circumstances, (says 
the court,) we are called on to decide in his favor, according to 
the principles of justice; this being the rule prescribed to us by 
the act of 1824, and the Spanish regulations. The court, then, 
declares, that the claim had no justice in it, and to allow it would 
be to : sanction an attempt at an extravagant speculation merely ; 
referring to Boisdoré’s case, as having established the principle 
that occupation was indispensable, and the real consideration of 
grants for purposes of inhabitation or cultivation. 

But, it is insisted here that no possession was taken of the 
land, nor a survey of it made, because of the danger from hos- 
tile Indians in its neighborhood. If this were a valid excuse, 
then on the Indian borders grants would carry no substantial 
conditions with them. The point is settled in the cases of 
Kingsley, 12 Pet. 484, and of De Villemont, 13 How. 267, that 
where the hostility of Indians was alleged as an excuse for not 
occupying the land, and it appeared that the hostility existed 
when the grant was made, and was merely continued, that then 
the grantee could not be permitted to set up such an excuse. 

Alvarado manifestly took the grant at his own risk, and if he 
did not intend to perform the condition of inhabitation, or could 
not do it, he must bear the consequences. ‘'T'o hold otherwise 
would be to subvert the manifest design of the colonization 
laws of Mexico, by reserving indefinitely, to single individuals, 
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large bodies of uncultivated and unoccupied lands, in the in- 
stance before us, amounting to fifty thousand arpens. 

It is, I think, impossible to exempt this claim from the settled 
doctrine, that occupation is a consideration indispensable to its 
validity. It is thus laid down in various instances, and especially 
in the cases above cited, of Boisdoré, of Glenn et al. and of De 
Villemont; nor can this claim be sustained, unless they are 
overruled, and the act of congress, declaring that this court is 
bound by them, disregarded. The district judge, who rejected 
this claim in California, held that he could not do so, and, in 
my opinion, held properly. I give the conclusion of his opinion 
as it is found in the record. 

“ But, in the case at bar, the time for making a settlement is 
limited to one year. So far as appears, Alvarado never even 
saw the tract he assumed to convey to Fremont, nor was any 
settlement effected by the latter until a year after the ratification 
of the treaty. It cannot be urged in this, as in other cases, that 
the grant was not made complete by the assent of the assembly, 
owing to accident or the neglect of the governor, for Alvarado 
himself says it could not be submitted to them without the 
diseno, or plan, which, on account of the hostilities of the 
Indians, he was unable to furnish, and yet the danger from that 
source existed at the time of his application, for he assigns it to 
the governor as a reason why the diseno did not accompany the 
petition. 

“It is urged that the political disturbances of the country 
contributed to prevent the settlement; but I think it clear, from 
the evidence, that the principal, if not the only reason why it 
was not effected by Alvarado or Fremont until after the treaty, 
was the danger from the savages, and that this danger existed 
to substantially the same degree before and after the grant. 

“ Upon the whole, after a most careful consideration of this 
case, and with every desire to give the claimant the full benefit 
of every favorable consideration to which he is entitled, I have 
been unable to resist the conclusion that the cases of Glenn, of 
De Villemont, and of Boisdoré, lay down for me rules of decision 
applicable to this case, and from which I am not at liberty to 
depart.” 

2. The next question is, whether a concession, which is in 
fact a floating land warrant, seeking a location on any part of a 
large region of country containing nine hundred square miles, 
can be ‘confirmed by this court, acting as it does, of nece ssity, 
in a judicial capacity? The assumption thus to locate the ten 
leagues asserts power in the claimant to have the land surveyed 
at his discretion, either in a body, or in single tracts, so that they 
adjoin each other at any point of the respective surveys; in the 
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latter form he did have them surveyed, and, in this form of 
location, the grant was declared valid by the board of commis- 
sioners. 

I understand the Mexican laws as not to allow any such un- 
defined floating claims. It is impossible to recognize them under 
the act of 1824, the object of which was to colonize particular 
tracts of land. 

By that act, the petitioner was bound to describe the land 
asked for “as distinctly as possible, by means of a map,” accord- 
ing to which it was granted; and next, he was required to 
solicit from the proper magistrate (usually the alcalde of the 
next pueblo) judicial possession of the land described; and this 
magistrate was required to survey and designate the boundaries, 
on the limits of which the party interested was bound to place 
proper landmarks. Now, that Alvarado had no separate interest 
to any specific tract of land, was admitted on the argument; but 
it was insisted that he was, and his assignee is, a tenant in 
common, with the government, in all the country situate in a 
region called Mariposas, lying within the limits of the Sierra 
Nevada, and the rivers known by the names of Chanchilles, of 
the Merced, and the San Joaquin. In any part of this large 
scope of country it is assumed the Mexican magistrate and 
surveyor could have laid off the ten leagues, and that the sur- 
veyor-general of California can do the same now. 

This claim, standing on the concession alone, lost its binding 
operation in one year, and became void if the land was not 
designated within that time, unless the time was enlarged, or 
new conditions prescribed by the governor. So I understand 
the eleventh rule of the regulations of 1828. 

To hold that the Mexican government designed to leave in 
force for an indefinite length of time large undefined concessions, 
that might be surveyed at the election of the claimant at any 
time and at any place, to the hindrance of colonization and to 
the destruction of other interests, is an idea too extravagant to 
be seriously entertained ; so far from it, the Mexican colonization 
laws contained more positive provisions, to the end of granting 
distinct and known tracts of land to colonists, than did any 
Spanish laws that have at any time been brought to the con- 
sideration of this court. 

It is proper to remark that, by the Mexican laws, an assignee 
could not be put into possession of land by force of the first 
decree or concession. Alvarado alone could apply for judicial 
possession. By the 11th rule, a possession could be transferred 
when it was duly proved and recorded; but the alcalde could 
not recognize an assignee as a colonist, because by the 3d rule 
the governor was bound to judge of the fitness of the candidate ; 
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and, having decided as to his fitness, the alealde was held to an 
execution of that decision, and could not recognize an assignee. 

We are here called on to award a patent for a floating claim 
of fifty thousand arpens of land in the gold region of Califor- 
nia, to an assignee whose vendor claimed under the colonization 
laws of Mexico, but who never was a colonist, who never did 
a single act under his contract to colonize, and who, it is admit- 
ted, could not have obtained a definite title from the political 
department of the territory of California, to wit, from the depart- 
mental assembly, whose province it was to pass on and confirm 
grants to colonists. 

At law, this claim has no standing; it cannot be set up in an 
ordinary judicial tribunal. It addresses itself to us as founded 
on an equity incident to it by mere force of the contract, no part 
of which was ever performed. The claim is as destitute of 
merit as it can be, and has no equity in it; nor is it distinguish- 
able from that of Clamorgan, which was pronounced invalid in 
the case of Glenn et al. v. The United States. 

If this claim is maintained, all others must likewise be, if the 
first step of making the concession is proved to have been per- 
formed by the acting governor; as no balder case than the one 
before us can exist in California, where the grant is not infected 
with fraud or forgery. 

And this presents a very grave consideration, affecting pre- 
emption rights. The country in California is filled up with 
inhabitants cultivating the valleys and best lands, and where 
they rely almost as confidently on their government titles, found- 
ed on acts of congress, as if they had a patent for the land. 
No other American title is known in the State of California, 
except such as are founded on the preémption laws. 

These agricultural people are quite as much contractors with 
the United States as the Mexican grantees were contractors 
with their government. By the acts of March 3, 1853, and 
March 1, 1854, congress promised to each settler who was on 
the land March 1, 1854, or might settle on it within two years 
thereafter, 160 acres, to include his residence, at one dollar and 
twenty-five cents an acre. This was a policy to populate the 
country, which is yet in progress. That these occupants have 
an equitable interest, and hold the land as purchasers, is the set- 
tled doctrine of the department of public lands, which exercises 
jurisdiction over them. Much of labor and money has been 
expended on the faith that a preference-right was a safe title, 
and exempt from floating Mexican concessions, such as that 
made to Alvarado, and now in litigation here. And this was most 
natural. Incipient Mexican claims had no standing in an ordinary 
court of justice, and congress created special courts to try them, 
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and prescribed the laws and rules by which these courts should 
be governed in their adjudications ; and among other rules it was 
provided, that the decrees of the supreme court of the United 
States should govern where they applied. They thus had given 
to them the force of a legislative enactment. ‘These decisions 
apply as a governing rule most emphatically to the requirement 
of a specific location of Spanish claims, to which the court had 
held litigants with a strictness often complained of, but always 
necessary for the protection of the public and its alienees; and it 
was the necessary consequence that cultivators of the soil should 
believe themselves safe from the ruin that lurks in a floating 
claim, familiar even to western ploughmen, many of whom re- 
member the history of exhausting and fierce litigation in their own 
families for the paternal hearth, and who relied on the firm and 
consistent decisions of this court to protect their new homes on 
the Pacific. Nor do I think that any preémption right can be 
included in a survey of the Alvarado claim, so as to make the 
preference-right part of the land belonging to the grant, because 
Col. Fremont’s claim has never been located, and our decree 
cannot disturb innocent owners until it is located. It was so 
held by this court, in the case of Menard v. Massey, 8 How. 309. 
And unless that case is disregarded, one having a preference- 
right cannot be deprived of his possession by this floating 
claim. 


Mr. Justice CAMPBELL, dissenting. 

The concession, upon which the decree in favor of the United 
States was pronounced, is for ten square leagues, to be located 
in a district of country which contains above one hundred square 
leagues. ‘To the concession there is no plan or design to indi- 
cate the place of location; nor was there any survey, deliv- 
ery of judicial possession, occupancy, or improvement, at any 
time prior to the treaty of Guadaloupe Hidalgo. The condi- 
tions to the validity of a grant prescribed by the laws of colo- 
nization of Mexico, and which were specifically annexed to the 
grant under consideration, made these necessary. 

The case of Smith v. The United States, 10 Pet. 326, and 
many others where the doctrine of that case was applied, is, in 
my opinion, conclusive of this. The claim arose on a petition 
of St. Vrain to the governor-general of Louisiana, in Novem- 
ber, 1795, praying for a grant, in full property to him and his 
heirs, of ten thousand superficial arpens, with the special per- 
mission to locate in separate pieces, upon different mines, of 
whatever nature they may be, without obliging him to make 
a settlement; which grant, as prayed for, was granted by the 
governor-general, in February, 1796. 
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The court, in that case, collect some of the principles w hich 
had been employed by the court in the settleme ‘nt of claims 
under the treaties of Florida and Louisiana. “ We have held,” 
they say, “that, in ascertaining what titles would have been 
perfected if no cession had been made to the United States, 
we must refer to the general course of the law of Spain; to 
local usage and custom; and not what might have been 
done by the special favor or arbitrary power of the king or his 
officers.” 

“It has also been distinctly decided,” they say, “in the Flor- 
ida cases, that the land claimed must have been severed from 
the general domain of the king, by some grant which gives it 
locality by its terms, by reference to some description, or by a 
vague general grant, with an authority to locate afterwards by 
survey, “making it definite ; which grant or authority to locate 
must have been made before the treaty of cession, (that is, 24th 
January, 1818.) 

The court then coming to the case under consideration, de- 
scribes it as a “grant to vest in the petitioner a title in full 
property to all the lands in the province containing minerals, 
which he might at any time locate, in quantities to suit his 
own pleasure.” “ Its condition at the cession was precisely as 
it was at the date of the grant; there was no evidence that the 
grantee had done or offered to do any act, or made any claim 
or demand, asserting or affirming any right under the grant.” 
The court say, that, at the date of the surrender of Louisiana, 
“there was not an arpen on which his right had any local hab- 
itation ; until a location was made, it was a mere authority to 
locate, which he might have exercised at his pleasure, both as 
to time and place, by the agency of a public surveyor author- 
ized to separate lands from the royal domain by a survey pur- 
suant to a grant, warrant, or order of survey. 

“At the time of the cession, nothing had been so severed, 
either by a public or private surveyor, or any act done by which 
the king could in any way be considered as a trustee for St. 
Vrain, for any portion of the ten thousand arpens; and there 
was no spot in the whole ceded territory in which he had, or 
could claim, an existing right of property. An indispensable 
prerequisite to such right was some act by which his grant 
would acquire such locality as to attach to some spot; until this 
was done, the grant could by no possibility have been perfected 
into a comple te title. It is clear, therefore, that the integrity of 
the public domain had in no way been affected by this grant, 
(in March, 1804,) at the treaty of cession.” 

Here was a grant, “in full property,” from the highest polit- 
ical authority having the power to make grants — w ithout con- 
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dition or limitation as to the manner or time of the survey — 
pronounced invalid, for the reason that, when the sovereign 
parted with the territory, it had no definite location nor limit. 

The concession now before the court agrees with the one we 
have considered, as being indefinite, attaching to no particular 
spot in a large extent of territory. ‘The Mexican governor of 
California declares it to be the property of the grantee by the 
letters then issued, not in full property, but as “ subject to the 
approbation of the most excellent departmental assembly, and 
to conditions underwritten.” Among these conditions are those 
of a survey and delivery of possession by a public officer, and 
occupancy and improvement in a limited period. For very 
nearly four years, while the land remained as the property of 
Mexico, no act was done, nor right asserted to any portion of 
the ten square leagues, and nothing was performed to distin- 
guish them from any other part of the public domain. The 
integrity of the public domain in this district had never been 
disturbed at the treaty of Guadaloupe Hidalgo, even by a visit 
from the grantee. 

The case of Rutherford v. Greene’s Heirs, 2 Wheat. 196, does 
not conflict, in my judgment, with the case I have cited. The 
question in that case was, whether an act of a state legislature, 
appropriating a certain number of acres in a particular district 
of country, “ to be allotted” by public officers named in the act, 
and, after that allotment was perfected, whether it amounted to 
a legal or equitable title, (for the case was in chancery,) to the 
particular lot of land, against a claimant under a subsequent 
entry or purchase from the State. ‘To make that case parallel 
to this, the claim of the grantee should have rested upon the 
general grant only, without the completing process of the allot- 
ment. ‘lhe analogy fails, in respect to the present case, at the 
point where the question of doubt is suggested. 

In the case of Smith, this court considered the effect of the 
acts of the grantee, performed after the treaty of cession, towards 
locating the grant, and whether they had any relation back to 
the date of the title, so as to unite with it and give definiteness 
to it. And the court say, that the surveys must be performed 
by public officers, under a legal authority, as a public trust, and 
that this was the law of both the United States and of Spain. 
And that the United States, having acquired the territory by 
cession, were entitled to hold it discharged of all claims, where 
the specific lands could not be identified by the description in 
the grant, or a supplementary survey. 

The doctrine of this case has been applied with uniformity 
by this court, in a long series of cases, some of which with a 
degree of strictness bordering upon severity. Lecompte v. 
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8. C. 7 Ib. 833; United States v. Wiggins, 14 Pet. 334; Bissell 
v. Penrose, 8 How. 317. . 

The non-fulfilment of these conditions, it was competent to 
Mexico to overlook or to forgive. 

It is probable that, in the lax administration of her laws, in 
the distant province of California, all investigation would have 
been avoided, if the cession to the United States had not been 
made. It is equally within the power of congress to remit the 
consequences attaching to the omissions, and to concede as a 
grace what, in California, might have been yielded from indo- 
lence or indulgence. 

But congress has chosen to deal with the subject of titles in 
California, upon principles of law, embracing in that term the 
whole body of jurisprudence applicable to the subject ; and that 
the solution of all the questions arising upon them shall be 
made by courts of justice acting upon their fixed rules of judg- 
ment. Among the guides it has directed us to follow are the 
decisions of this court in analogous cases. In my opinion, the 
cases | have cited control this case, and I do not feel at liberty 
to depart from what is to me their clear and manifest import. 


Order. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States for the 
northern district of California, and was argued by counsel. On 
consideration whereof, it is the opinion of this court that the 
claim of the petitioner to the land, as described and set forth in 
the record, is a good and valid claim ; whereupon it is now here 
ordered, adjudged, and decreed by this court, that the decree of 
the said district court in this cause be and the same is hereby 
reversed, and that this cause be and the same is hereby re- 
manded to the said district court for further proceedings to be 
had therein, in conformity to the opinion of this court. 


Gray P. Wess and oTHers, Puatntirrs IN Error, v. Joun 
Den, Lessee or Potty WeaTHEerRueaD. 


In 1839, the legislature of Tennessee passed a law containing the following pro- 
vision, namely: “ That whenever a deed has been registered twenty years, or 
more, the same shall be presumed to be upon lawful authority, and the probate shall 
be good and effectual, though the certificate on which the same has been registered, 
has not been transferred to the register’s books, and no matter what has been the 
form of the certificate of probate or acknowledgment. 
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A deed to “ the legatees and devisees of the late Anthony Bledsoe,” which was certi- 
fied by the register of Maury county, Tennessee, to have been recorded there in 
January, 1809, was, under the authority of this®8tatute, properly admitted in evi- 
dence, although informalities existed with respect to its being proved, and with 
respect to the acknowledgment of a /eme covert . 

So, also, the deed is effectual, under the circumstances of the case, to transfer a fee- 
simple estate to the legatees and devisees of Anthony Bledsoe, whose will was in 
evidence. The deed was a release of the bare legal title to equitable owners in fee, 
on partition between them as tenants in common. The old common law rule as to 
the distinction between releases from one joint-tenant to another, and from one 
tenant in common to another, is not applicable. 

A defendant in ejectment cannot object to the production in evidence of one of the 
muniments of the plaintitf’s title, because it was ‘res inter alios acta.” 


THis case was brought up, by writ of error, from the circuit 
court of the United States for the middle district of Ten- 
nessee. 


The case is stated in the opinion of the court. 


It was argued by Mr. Gillet, for the plaintiffs in error: no 
counsel appearing for the defendant. 


Mr. Justice GRIER delivered the opinion of the court. 

On the trial of this case, the plaintiff below having shown 
that the lessor of plaintiff was one of the children of Anthony 
Bledsoe,— also the will of Anthony Bledsoe, and a grant of 
five thousand acres of land, by the State of North Carolina, to 
Nicholas Lang—oflered in evidence a copy of a paper writing 
purporting to be a deed from John J. Lang, Basset Stith, and 
Mary his wife, and others, devisees of the legal estate, to the 
“legatees and devisees of the late Anthony Bledsoe,” for the 
one fourth part of said tract, or, twelve hundred and fifty acres, 
by certain metes and bounds. ‘This copy is certified by the 
register of Maury county, ‘Tennessee, as there recorded on the 
11th of January, 1809. ‘The defendants objected to the admis- 
sion of this copy as evidence, “ because it was not duly proved, 
acknowledged, or authenticated, so as to entitle the same to 
registration, and there was no proof of the acknowledgment or 
privy examination of Mary Stith, the feme covert, and that 
the registration of said deed being unauthorized, a copy would 
not be read.” ‘The court overruled the objection, and permitted 
the deed to be read, and the exception to this ruling is chiefly 
relied on as a ground for reversing the judgment of the court 
below. 

The acknowledgment certified with this deed, which purports 
to have been taken in open court, in Halifax county, North 
Carolina, at November sessions, 1807, is admitted not to have 
been such as the registration acts then required, nor was it cer- 
tified under the seal of the court, as required by law. But an 
act was passed in 1839, by the legislature of Tennessee, the 9th 
section of which contains the following provision: That when- 
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ever a deed has been registered “twenty years or more, the same 
shall be presumed to be wpon lawful authority, and the probate 
shall be good and effectual, though the certificate on which the 
same has been registered has not been transferred to the regis- 
ter’s books, and no matter what has been the form of the cer- 
tificate of probate or acknowledgment.” 

In the early settlement of most of our States, the forms o! 
conveyances of land were very simple; and they were usually 
drawn either by the parties themselves, or by persons equally 
ignorant of the proper forms of certificates of acknowledgmeut 
required by law. 

In some States, the statutes concerning acknowledgments 
and registry were stringent, while the practice was loose and 
careless. And, in some, the courts by unnecessary strictness in 
their construction of the statutes, added to the insecurity of 
titles,in a county where too many have acted on the suppo- 
sition that every one who can write is fit for a conveyancer. 
The great evils likely to arise from a strict construction applied 
to the bond@ fide conveyances of an age so careless of form, have 
compelled legislatures to quiet titles by confirmatory acts, in 
order to prevent the most gross injustice. 

The act in question is one of these; it is a wise and just act; 
it governs this case, and justifies the court in admitting this 
deed in evidence. It was registered in 1809, and some of the 
grantees have been in possession under it ever since. After 
such a length of time, the law presumes it to have been regis- 
tered on lawful authority, without regard to the form of certifi- 
cate of probate or acknowledgment. As a legal presumption it 
is conclusive that the deed was properly acknowledged, although 
the contrary may appear on the face of the papers. 

It is not a “retrospective law” under the constitution of 'Ten- 
nessee, which the legislature is forbidden to pass. It is pro- 
spective; declaring what should thereafter be received in courts 
as legal evidence of the authenticity of ancient deeds. It makes 
no exception as to the rights of married women, and the courts 
can make none. Informalities and errors in the acknowledg- 
ments of feme coverts, are those which the carelessness and 
ignorance of conveyancers were most liable to make, and which 
most required such curative legislation. 

The registration being thus validated, copies of such deeds 
stand on the same footing with other legally registered deeds, 
of which copies are made evidence by the law. 

The objections to the form of this deed, that it has no 
effective words of grant to convey a fee, nor states a considera- 
tion, nor sufficiently describes the grantees, cannot be supported. 
It is true, it is a very informal conveyance, but it contains 
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enough within it to show its validity. ‘Ite appears that Anthony 
Bledsoe, as locator of the land for Lang, was entitled by their 
contract to one fourth. The whole legal title was in Lang’s 
devisees, the equitable title to one fourth in Bledsoe’s devisees. 
The deed does not contain the words give, grant, bargain, and 
sell, &c., but only “a release and quitclaim forever, unto the 

egatees and devisees of Anthony Bledsoe, deceased.” The 
wil of Bledsoe is in evidence. ‘The deed, by this description, 
necessarily refers to that instrument to ascertain the persons 
who are such “legatees and devisees,’ and thus far incor- 
porates it. It contains, therefore, a sufficient description of the 
grantees. 

[t has no words of inheritance, because it is a release of the 
bare legal title to equitable owners in fee, on partition between 
them as tenants in common. ‘This appears on the face of the 
deed. The consideration of the conveyance is stated to be a 
release, on behalf of the grantees, “of all claims under a cer- 
tain contract,” &e. By the common law, there is a distinction 
between a release by one joint-tenant to another, and the same 
as between tenants in common ; the first requires no words of 
inheritance, but the latter does. But this technical distinction 
is founded on feudal reasons with respect to livery of se isin, 

which have no application where the release is to the equit- 
able owner in fee. By the statutes of Tennessee, register- 
ing a deed is the only livery of seisin required. 

But whether the deed passed the legal estate in fee or not, 
was a question not arising in the case, as the lessor of plaintiff 

was one of the devisees of Anthony Bledsoe, and therefore one 
of the original grantees in the deed, and had a legal as well 
equitable estate. 

The objection to the record of partition between the heirs 
or devisees of Nicholas Lang, because it was res inter alios 
acta, ought not to have been made. The authenticity of the 
record was not disputed, and if it had any legal bearing whatever 
on the title of the plaintiff, the de fendants, who had as yet 
shown no title, cannot object to the muniments of plainti ifs’ 
title, when offered in evidence, whether they be deeds, wills, or 
partitions, “ because they are res inter alios acta.” 

The judgment of the circuit court is therefore affirmed. 


Orde r. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the middle 
district of Tennessee, and was argued by counsel. On con- 
sideration whereof it is now here ordered and adjudged by 
this court, that the judgment of the said circuit court in this 
cause be and the same is hereby affirmed, with costs. 











580 SUPREME COURT. 





Coy et al. v. Mason. 





Jane A. Coy, IN HER OWN RiGut aNp as GuarpIAN or Lucy, 
Bensamin, Mary, Ameuia, anD ManitrasBite Coy, HER MINOR 
CHILDREN, COMPLAINANTS AND APPELLANTS, v. CHARLES 
Mason. 


In 1824, the United States made a treaty with the Sac and Fox Indians, in which 
there was a reservation of a certain tract of land for the use of the half-breeds, who 
were to hold it by the same title, and in the same manner, that other Indian titles 
were held. 

In 1834, congress relinquished all the right and title of the United States to the above 
land, and vested the title in the half-breeds, who, at the passage of the act, under 
the Indian title, had a right to the same. 

In 1840, proceedings were commenced in the district court of Lee county, Iowa, for a 
partition of the tract among the respective owners. 

In 1841, the land was divided into one hundred and one shares, there being that num- 
ber of original half-breeds who were entitled to shares. 

The complainants represented that their grantor was entitled to one and two thirds 
shares; that he resided in Wisconsin, and had no notice of the partition; that his 
shares were allotted to another person, and that the proceedings ought to be set 
aside as fraudulent. 

The record of the proceedings in partition was, by agreement of parties, made evi- 
dence before this court; but, not being produced, it is impossible to decide whether 
or not the charge of fraud is sustained. Moreover, all the parties interested are not 
before the court; nor is it made out that the shares claimed were allotted to the 
alleged persons. 


Tuis case was brought up, by writ of error, from the district 
court of the United States for the district of Iowa. 

The facts in the case are fully stated in the opinion of the 
court. 


It was argued by Mr. Platt Smith, for the appellants, and by 
Mr. Chase, tor the appellee. 


Mr. Justice McLEAN delivered the opinion of the court. 

This case is brought before us by a writ of error to the dis- 
trict court for the district of Iowa. 

In an Indian treaty, made the 4th of August, 1824, between 
the United States and the Sac and Fox tribes of Indians, for a 
large cession of territory within the limits of the State of Mis- 
souri and elsewheré, there was reserved the small tract of land 
lying between the rivers Des Moine and the Mississippi, and 
the section of the line of the treaty between the Mississippi and 
the Des Moine, which is intended for the use of the half-breeds 
belonging to the Sac and Fox nations; they holding it, how- 
ever, by the same title, and in the same manner, that other 
Indian titles are held. 

On the 30th of June, 1834, congress passed an act relinquish- 
ing all the right and title of the United States to the above land, 
and vested the title in the half-breeds, who, at the passage of the 
act, under the Indian title, had a right to the same. 
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In 1840, Josiah Spalding and others commenced proceedings 
in the district court of Lee county, lowa, for a partition of the 
tract among the respective owners, against Euphrasine Antaga 
and others. Notice was given by publication in a newspaper, 
and, after some delays, a partition was made by the consent of 
parties. 

The complainants, in their bill, represent that Elizabeth Cardi- 
nell, alias Elizabeth Antaga, was a half-breed of the Sac and 
Fox nation of Indians, and the sister of Euphrasine Antaga, 
and in her lifetime was entitled to one full original share in the 
above tract. That in the year 1833, the said Elizabeth Cardi- 
nell died, leaving St. Paul, Eustace, Eli, Pierre, and Julien 
Cardinell, her children and only heirs. That these children 
were all half-breeds, born before the 4th of August, 1824, and 
were entitled, in their own right, each to a share in the land. 
That after the 30th of June, 1834, and before the 14th day of 
April, 1840, all of the said heirs died, except, Julien Cardinell, 
who became the owner of the shares of his mother and brothers. 

In 1841, the land was divided into one hundred and one 
shares, among persons claiming to be the owners. Samuel 
Marsh, William E. Lee, and Edward C. Delevan were trustees 
for certain claimants, called the New York Company, and were 
made defendants to the petition for partition; and they claimed 
one share under Eustace Cardinell, and two thirds of a share 
under Elizabeth Antaga, by the heirs of Eli and Eustace Cardi- 
nell. But the trustees filed no title papers or exhibits, showing 
their right to the one and two thirds shares claimed by them, and 
to which Julien was entitled. 

The complainants further represent, that when the petition 
for partition was filed, Julien was a resident of Prairie du Chien, 
in the territory of Wisconsin, a distance of more than two hun- 
dred miles from the half-breed tract, and that he had no notice, 
&c. That the consent to the decree was a fraudulent device by 
the parties, and is consequently void. ‘That Marsh, Lee, and 
Delevan had no right to the one and two thirds shares claimed ; 
that they drew the said shares under the agreed plan of division, 
without right, &c. 

The complainants allege that they claim under a deed of con- 
veyance from Julien Cardinell, dated 25th of February, 1848, 
and by descent, the one and two thirds shares. These shares, it 
is alleged, were disposed of by Marsh, Lee, and Delevan, to 
Mason, the defendant, in 1852, who now claims them; that he 
is now in possession of the land, enjoying the rents and profits, 
and refuses to account, &c. Other allegations of fraud are made, 
of which Mason had notice, &c., and the complainants pray that 
the decree of partition may be set aside and annulled, as fraud- 
49* 
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ulent and void, and that a repartition may be had, and that the 
complainants may be allowed their interest in the land, &c. 

The defendant demurs to the bill, and also answers, not waiv- 
ing his demurrer, &c. 

He admits that Elizabeth Cardinell was a half-breed, but 
denies that the children, whose names are stated in the petition, 
were half-breeds of the Sac and Fox nations, their father being 
a white man. He admits the death of the persons stated by the 
complainants in their petition, and that Marsh, Lee, and Dele- 
van, as trustees, &c., claimed one share under Eustace Cardi- 
nell, and two thirds of a share under Elizabeth Cardinell, called 
Antaga, through Eli and Eustace Cardinell, heirs, &c. But he 
denies that the trustees ever drew or received the said one and 
two thirds of a share, or any portion thereof, as set forth in the 
petition, or in any other manner; and he denies the allegations 
of fraud, &c. 

“ The parties agreed to the following facts: That Elizabeth 
Cardinell was a half-breed of the Sac and Fox nations of In- 
dians, and died in 1826, leaving Julien Cardinell, and his four 
brothers, St. Paul, Eustace, Eli, and Pierre, her children, whose 
father was a white man. Julien was born in 1821, and his 
brothers prior to the year 1824. All the children of the said 
Elizabeth were living on the 30th of June, 1834, and all, except 
Julien, died unmarried before 1840, leaving no children. In 
1848, Julien conveyed to Coy and Brace, by a deed which is to 
be produced in court. Coy died in 1849, leaving the present 
plaintiff as his widow, and a family of children. Brace died 
about the same time, leaving also a widow and children, who 
reside in Iowa.” 

“ The title of the half-breeds of the Sac and Fox nations of 
Indians appears by the treaty of August, 1824, and the act 
of congress of June 30, 1834. It is admitted that there were 
one hundred and one true original half-breeds who were entitled 
to shares.” 

“ The record of the partition suit is to be regarded as in evi- 
dence, and either party may“use any portion of it in the supreme 
court, whether the same is used in the district court or not; but 
the following facts are admitted to be true, unless contradicted 
by the record. The suit for partition was commenced in the 
spring of 1840. Legal notice thereof was given by publication, 
and no other service was made on any of the defendants in that 
suit. The case would have regularly come up for hearing in 
October, 1840, but was postponed till April following, to give 
more abundant time for all persons interested to appear and 
present their claims. Marsh, Lee, and Delevan were defendants 
in that suit; they claimed upwards of sixty shares, and among 
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ther m were the one and two thirds shares , as set forth in the peti- 
tion in this suit. In the judgment of partition, forty-one shares 
were allowed them. Elizabeth Cardinell is the same person as 
Elizabeth Antaga, and is a sister of Euphrasine Antaga.” 

“The defendant in this suit has become a purchaser of the 
interests owned by Marsh, Lee, and Delevan, as will be more 
fully shown by their deed to him. More than $100,000 of the 
purchase-money remains unpaid. Mi arsh, Lee, and Delevan 
are not residents of the State of Iowa.” 

“ At the time of the partition, Julien Cardinell was absent 
from the territory of Iowa, residing in Prairie du Chien, more 
than two hundred miles distant. The country at that time 
was new. He was ignorant and illiterate. There was no 
guardian appointed for him, nor any person present in court to 
represent his rights. ‘There is no exhibit on record tending to 
show that Marsh, Lee, and Delevan, or either of them, had any 
right to the shares of the said Julien, or to any interest derived 
from either of his brothers, or from his mother. The half-breed 
tract contains about 120,000 acres of land. Keokuk is a large 
town situated on the tract.” 

“The claimants in the tract are very numerous, amounting 
to several hundreds. It would be impracticable to make them 
all parties. In the partition suit no one but Marsh, Lee, and 
Delevan laid claim to any share under any of the Cardinells, 
with the exception of one half of one share, which was drawn 
by Ebenezer D. Ayres.” 

“ The whole tract was divided, but no part was set off to the 
said Julien, and no mention is made of his rights in said record. 
He had no guardian and no notice, except the constructive 
notice by newspaper publication in Iowa.” 

The bill prays that the decree of the district court, on the 
ground of fraud, may be declared void, so far as the rights of 
the complainants .are affected, and that a repartition of the 
land may be ordered. But there is no evidence of fraud, unless 
it be inferred from the facts admitted. The facts in regard to 
the partition suit are admitted, unless contradicted by the 
record ; but the record of that proceeding is not before us, and 
without it we are unable to determine the extent of the admis- 
sions. If there were evidence of fraud in the partition, we 
could not take jurisdiction of that proceeding, as the parties 
interested are not before us; and for the same reason, the 
district court had no jurisdiction of this part of the case. 

‘The answer denies that the one and two thirds shares claimed 
were allowed to Marsh, Lee, and Delevan, and there is nothing 
in the admission of facts which disproves the answer in this 
respect. ‘The defendant admits that the trustees claimed these 
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shares, but it is not admitted that they were allowed to them in 
the partition. ‘The evidence does not identify and establish, as 
against the defendant, the right claimed by the complainant. 
The decree of the circuit court, which dismissed the bill, is 
affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record, from the district court of the United States for the 
district of lowa, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by this 
court, that the decree of the said district court in this cause be 
and the same is hereby affirmed, with costs. 


Moses WanzerR aND JaBEz Harrison, APPELLANTS, v. BEeN- 
neTT R. anp J. H. Truty. 


Where a promissory note was given, in Mississippi, for the purchase of slaves, the 


title of the vendor of which afterwards proved to be defective, but in the mean 
time a foreign creditor of the vendor had laid an attachment in the hands of the 
vendee, for the amount of the promissory note, and obtained judgment against him 
as garnishee, the purchaser of the slaves should be credited upon the judgment 
against him, with the value of the slaves at the time when they were taken away 
from him, and the damages, costs, and expenses actually paid upon the decrees ot 
the court of chancery in Mississippi. 


Tus was an appeal from the circuit court of the United 
States for the southern district of Mississippi. 
The facts of the case are stated in the opinion of the court. 


It was argued by Mr. Coze, for the appellants, and by Mr. 
Brent and Mr. May, for the appellees. 


Mr. Justice CAMPBELL delivered the opinion of the court. 

The appellee (B. R. Truly) purchased of J. R. Herbert, in 
1836, in Mississippi, five slaves, for whom he gave two notes, 
one of which for $3,575, was payable in March, 1838, at a 
banking-house in Brandon, with ten per cent. interest till paid. 
Another note for the same sum has been collected. During the 
year 1837, the appellants recovered a judgment in the circuit 
court against Herbert, who had absconded in insolvent cirecum- 
stances. In 1839, a process of garnishment was served upon 
the appellee before named, who acknowledged the existence of 
this note, and a judgment was rendered against him. An exe- 
cution issued, a levy was made, a forthcoming bond was taken, 
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and a forfeiture of it returned ; upon this bond, J. H. Truly was 
a surety. In 1840, an injunction was obtained by the appellees, 
upon the allegation (inter alia) that they had heard that the 
slaves, which form the consideration of the notes, were the 
property of certain minor children in Alabama, whose guardian 
had fraudulently removed and sold them to Herbert. ‘This bill 
was before this court and was dismissed. 5 Howard, 8. C. 
R. 141. 

While the suit was in this court, the minor children referred 
to, instituted suits in the court of chancery in Mississippi, (by 
sequestrating the property,) against the appellee or his assigns, 
and which resulted, during the progress of the present suit, in 
the recovery of two of the slaves, and nine tenths interest in a 
third, with the damages for their loss of service. 

‘The original bill was filed in the present suit, in anticipation 
of this result, and alleges the death of Herbert and his vendor, 
(Nicholson,) in Texas, insolvent; and that the appellees were 
willing to release their claim on the slaves as derived from 
them, and surrender the defence of the suits to the appellants, 
and call upon them to take their place. ‘The fact of the recov- 
eries subsequently is brought to the notice of the court through 
supple ‘mental bills. The circuit court decreed a perpetual in- 
junction in favor of the appellees. The averment of the out- 
standing paramount fitle in the wards of Nicholson, and which 
the appellees had only heard of from common report, which 
appeared in the former suit, was disposed of by this court as 
insuilicient, for that the appellees then “retained possession of 
the property without a threat of molestation.” 

The rule of the courts of Mississippi, as well as of this court, 
is, that, except in special cases, a vendee in possession cannot, 
at law or in equity, contest the payment of the purchase-money 
stipulated in a contract of sale, by an alleged defect of title, but 
reliance must be placed on the covenants it contains. 

Gilpin v. Smith, 11 S. and M. 109; Dennis v. Heath, Ibid. 
206; 2 Wheat. 13; 3 Pet. 310; 3 Porter, 127; 19 John. 77. 

The disturbance of the possession by the orders and process 
of the court of chancery, the imminence of the danger from the 
title propounded in those suits, and the insolvency and death 
of the warrantors, were facts which authorized the circuit court 
to take equitable cognizance of the present complaint of the 
appellees, and to administer relief. The rule of the civil law, 
that the price of the sale of real property cannot be recovered 
by the vendor if the vendee has been disturbed in his possession 
by prior incumbrances or paramount titles, or has just grounds 
for apprehension on that account, (Pothier de Vente, § 250,) 
is the rule of chancery where there has been fraud, or where the 











586 SUPREME COURT. 





Wanzer et al. v. Truly. 





covenants of warranty are inadequate to the protection of the 
vendee by reason of the insolvency of the vendor. 

In Bumpus v. Platner, 1 John. Ch. R. 213, Chancellor Kent 
said: “ I consider an eviction at law an indispensable part of 
the claim to relief here, on the mere ground of a failure of con- 
sideration.” And in Abbott v. Allen, 2 John. Ch. R. 519, he 
said: “If there be no fraud in the case, the purchaser must 
resort to his covenants if he apprehends a failure or a defect of 
title, and wishes relief before eviction.” 

But in the last case he suggests, “ that existing incumbrances 
which appeared to admit of no dispute,” or “ where an adverse 
title is put forward,” “or an adverse proceeding threatened,” 
might support an injunction till the title was ascertained at law. 
And in Johnson v. Gere, 2 John. Ch. R. 547, he administered 
relief in accordance with these suggestions. A learned suc- 
cessor of this eminent jurist, with these cases before him, 
determined that when “the covenants have been actually 
broken, and the grantor is insolvent, a court of equity may 
restrain him from proceeding to collect the whole amount of 
the purchase-money, and may offset the damages occasioned 
by the breach of the covenants of seisin or warranty, against 
such unpaid purchase-money. Woodruff v. Bunce, 9 Paige, 
443. 

And this conclusion is supported by well considered adjudi- 
cations in other courts of the States. 2 Dana, 276; 1 Ib. 303; 
5 Leigh, 39, 607; 8 Ala. Rep. 920; 1 Black. 384; Carver v. 
Miller, 10 Ala. Rep. 

The question arises whether the equity we have considered, 
of the vendee to protection from the insolvency of the vendor, 
has been modified or defeated by the pursuit of the attaching 
creditor in the circuit court. The proceeding by garnishment 
is designed to subject a debt due to the defendant, to the pay- 
ment of the demand of his creditor, by investing the creditor 
with a judicial power to collect and apply the amount due. 
The claim of the attaching creditor against the defendant is 
only extinguished by a satisfaction of his demand by the gar- 
nishee. The garnishee is entitled to make at law legal de- 
fences, and his equities must be sought in a court of chancery. 
17 Ala. 455; 5 Met. 263; 2 Wash. C. C. R. 488. 

The statutes of Mississippi do not assign any extraordinary 
effect to the judgment condemning the debt in the hands of the 
garnishee, nor do they enlarge the rights of the attaching cred- 
itor beyond those of any other assignee of a chose in action. 
The equity of the vendee to be indemnified from the purchase- 
money in his hands, for a breach of the covenants of warranty 
by an insolvent vendor, originates in the contract, and inheres 
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to it so long as any part of it is executory. The equity of ‘the 
attaching creditor does not arise in the contract, and is sub- 
sequent to its formation. In claiming the benefit of the fund, 
he renders no service to the vendee, and releases none of his 
rights against the vendor. He may fail in realizing hopes or 
anticipations by the defeat of his suit against the garnishee, but 
his judgment against his debtor remains in operation. Where 
a party contracts specifically for property, pays money, acquires 
a legal title without notice of an equity, a court of chancery 
will not disturb his legal position. But there is no principle 
upon which a court of chancery is require »d to imply that a pro- 
ceeding by a defendant, through the intervention of his creditor, 
to subject a legal de mand, unconnected with any equity—a 
demand which equity would not permit him to collect in his 
own name, in consequence of the failure of consideration, shall 
divest the garnishee of equitable claims and defences. 

The rule of law is accurately stated by Vice-Chancellor Wi- 
gram, who says: “ That a creditor, under his judgment, might 
take in execution all that belongs to his debtor, and nothing 
more. He stands in the place of his debtor. He is a purchaser 
who, by the terms of his conveyance, takes, subject to any 
liability under which the debtor himself held the property.’ 
Whitworth v. Gaugain, 3 Hare, 416; s. c. 1 Cr. & Phil. 325; 
Langton v. Horton, 1 Hare, 549 ; Hutch. Dig. Miss. Stat. 912, § 8. 

The most restricted view of the doctrine of these cases is, 
that the equitable rights of the garnishee remain unaffected by 
the judgment, or the proceedings under the judgment, till the 
execution is executed, unless the garnishee is accessory to some 
act, or guilty of some omission or laches, by which their efficacy 
is impaired. 1 McN. & G. 437; 8 Ala. Rep. 867. 

When the execution is executed, the claim of the attaching 
creditor upon the defendant in the suit (his original debtor) is 
satisfied. He has purchased thereby the issues of his garnish- 
ment process, for an adequate consideration, and could not, 
consequently, be called to refund at any future time. This view 
of the rights of the vendee is sustained by Chancellor Walworth, 
in Sanford v. McLean, 3 Paige, 117, where the effect of a judg- 
ment is stated, and where a purchaser under it is said to be 
subject to every equitable claim thereon which was prior in 
point of time to the judgment, of which he had notice at or 
before the sale of the property.” In many of the States the 
policy has been adopted of placing the claims of judgment 
creditors upon the same footing as purchasers in reference to 
unrecorded conveyances, and of assigning to creditors’ liens a 
higher rank than they occupy in the “general system of equity 
jurisprudence ; but, in the absence of such a policy, the rules 
we have quoted must determine their dignity. 
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The appellees cannot be charged with any laches, or conduct 
calculated to deceive or mislead the attaching creditor, but the 
only complaint of them is, that they insisted upon their title to 
relief prematurely, and with too much pertinacity. Whatever 
effect may be visited upon such a course of conduct, we know 
of no rule that would authorize the forfeiture of their claim to 
relief. We concur, therefore, in the leading principle upon 
which the cause was determined in the circuit court. But we 
do not agree with the court in their allowance of a perpetual 
injunction without requiring an account. 

The contract of the appellee was for five slaves, for whom 
only one half the price has been paid. The whole of them 
were possessed for many years, when two and nine tenths of 
another were recovered, with damages for the detention of two. 

The damages recovered were compromised, and only a portion 
of them paid. No notice was given to the appellants of the 
offers or acceptance of the compromise. 

The appellants are complainants in equity, seeking to enforce 
a covenant of indemnity, and must receive relief upon the prin- 
ciples on which the court habitually extends it; that is, upon 
the principle of doing equity, upon a principle of compensation 
for the injury sustained. This is the rule stated in McGinnis v. 
Noble, 7 Watts & 8. 454, and applied in a similar case to this, 
of Jones v. Lightfoot, 10 Ala. R.17. The appellees, upon their 
eviction, are entitled to the value of the slaves they have lost at 
the date of the decrees, and the damages, costs, and expenses, 
actually paid upon the decrees of the court of chancery in 
Mississippi. 

We direct the reversal of the decree of the circuit court, and 
remand the cause, with directions that these amounts be ascer- 
tained, and the judgment at law in the circuit court against the 
appellees and their sureties be credited with this sum, as of that 
date, and that the costs of this court be paid by the appellees. 


Mr. Chief Justice TANEY, Mr. Justice McLEAN, and Mr. 
Justice DANIEL, dissented. 


Mr. Justice DANIEL. 

I dissent from the decision by the majority of the court in this 
case, and in expressing my disagreement, I have felt no greater 
perplexity in reconciling that decision with every principle of jus- 
tice, than in reconciling it with itself. For, to my apprehension, 
it clearly appears that if there ever was a decision which could 
be characterized as felo de se, it is precisely the decision made 
in this case. 5 

This controversy had its commencement by a proceeding 
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Wanzer et al. v. Truly. 
familiarly known and practised in several of the States,. and 
particularly in the south and southwest, usually denominated a 
foreign attachment. By this proceeding a person whose debtor 
may have absconded, or who has no visible property which 
can be reached directly by legal process, is authorized to attach 
in the hands of a third person who may be indebted to the debtor 
of the attaching party, an amount equal to the demand due to 
the latter. Under such proceeding, the plaintiff in the attach- 
ment is placed in the precise position of his debtor, with respect 
to the defendant, and can either legally or equitably recover of 
him nothing more than what was due from the defendant to the 
debtor of the plaintiff. In other words, the plaintiff stands affect- 
ed and is bound by every legal and equitable right appertaining 
to the parties of whose transactions and relation to each other 
he seeks to avail himself. Avoiding a detail of the facts and 
proceedings had in this cause, further than is necessary to its 
correct comprehension, those facts and proceedings are prom- 
inently and simply these. That in the year 1836, the appellant, 
Bennett R. Truly, purchased’ five slaves of one John R. Herbert, 
and for the purchase-money for those slaves executed two prom- 
issory notes of $3,575 each. ‘That Herbert, shortly after the sale 
and purchase of these slaves, removed to Texas, where he died 
insolvent. That Wanzer and Harrison, being creditors by judg- 
ment of this insolvent person, Herbert, sued out an attachment 
against Truly, and obtained a judgment thereon for the sum of 
$3,575, the amount of one of the notes given for the purchase 
of the slaves, the other note for the like amount having been 
paid. 

That suits had been instituted by certain persons whose guar- 
dian, during their minority, had run off with those slaves, from 
the State of Alabama, and sold them to Herbert, of whom they 
were purchased by Truly, who was ignorant, when he purchased, 
of any defect in the title to them. That in the suits brought 
for these slaves, a recovery had taken place in behalf of the true 
owners, and that the slaves had been surrendered by Truly, who 
had also, by a compromise with the agent of the persons who 
had obtained a decree for the slaves, delivered to said agent four 
other slaves, in satisfaction of the hires of those slaves, and of 
the costs incurred by their true owners’ prosecuting their title to 
them. 

Upon the foregoing facts this court have by their decision 
affirmed that Herbert, having had no title to the slaves, could 
convey none to his vendee, and that the slaves sold by him hav- 
ing constituted the only consideration for the notes given by 
Truly, by the recovery of those slaves by title paramount that 
consideration had failed or been taken away, and therefore there 
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remained no foundation for a claim upon Truly, either on behalf 
of Herbert or of any person occupying his precise position. 

Had the decision of this court terminated here, or at a con- 
clusion seemingly inevitable from the principles and terms of 
that decision, namely: the absolute denial to Herbert, or to 
Wanzer and Harrison, representing Herbert, of any description 
of right under the contract with Truly, that decision would 
have been reconcilable with justice, and consistent with itself. 
But this court goes on to argue that, from the evidence in the 
record, it appears that Truly has not responded to any regular 
and specific rate or demands for the hire of the slaves, whilst 
they were in his possession or under his control, and therefore 
there should be an account taken in this cause, showing on the 
one hand the interest upon the claim asserted through Herbert, 
and on the other the amount of the hires of the slaves, reg- 
ularly and specifically computed, with the view, (if indeed such 
view is comprehensible for any conceivable reason,) that, should 

there turn out to be an excess of hires beyond the interest upon 
the claim asserted through Herbert, that excess may be applied 
to the benefit of Wanzer and Harrison. 

But the error of this direction by the court is exposed by the 
following inquiries. Suppose not one cent of the hires of these 
slaves has been paid, to whom do those hires belong? To whom 
would Truly be accountable for them? He would be account- 
able, surely, to those to whom the subjects constituting the source 
of those hires belonged, and not to the purloiner of their property, 
nor to persons deducing title from such wrong-doers. Nay, the 
payment to the latter of any portion of those hires would not 
exempt the payer from reclamation from the true owners. 

Then let it be supposed that Truly may have compromised 
with the true owners the claim for hires, either by the payment 
of an amount less than their actual or estimated aggregate, or 
by the transfer of property in kind, (slaves, for instance, as it 
appears were delivered to the true owners,) will this court under- 
take to Geny to those parties the right to compromise their own 
interests? It may have been that the delivery of the four slaves, 
in satisfaction for the hires, was more satisfactory and more 
advantageous to the persons accepting them, than any other 
arrangement which could have been made. But should these 
rightful claimants have been willing to surrender any portion of 
their interests, or from motives wise or unwise, should have 
relinquished the whole of them, could such a proceeding have 
given validity to the fraudulent pretensions of Herbert, or of those 
who seek to profit by his dishonesty? The decision of this 
court having declared the contract with Herbert void for an 
entire want or failure of consideration, unless the maxim ez 
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nihilo nihil fit shall be reversed, and this court shall affirm that 
something can arise from nothing, it passes my powers to per- 
ceive how any right, legal or equitable, can spring from this 
contract with Herbert, thus declared to be void, and that alleged 
right, too, existing in one who, in legal intendment, is Herbert 
himself. If the contract with Herbert is valid, then the judg- 
ment upon the attachment should be enforced to its full extent; 
if it was invalid, then in the same extent it should be repudiated ; 
but this court, while it condemns the contract itself, attempts to 
deduce from it and to enforce consequences which necessarily 
imply its validity, and which can result only from regarding it 
as valid. In this aspect of the decision, I cannot but regard it 
as injurious to the appellees, as irreconcilable with sound prin- 
ciples of logic or of law, as irreconcilable with itself. I forbear 
here any remark as to the periods at which the grounds of 
defence in the court below came into existence, or were tangible 
and practicable, or as to the me inner in which they were relied 
on, in opposition to the demand against the appellee. These are 
matters entirely distinct from the essential merits of those 
grounds of defence, and any examination of them seems un- 
necessary, or rather to be excluded, by the decision here, upon 
the character of the defence itself. 


Order. 


‘This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the southern dis- 
trict of Mississippi, and was argued by counsel. On consider- 
ation whereof, it is now here ordered, adjudged, and decreed by 
this court, that the decree of the said circuit court in this cause 
be and the same is hereby reversed, with costs, and that this 
cause be and the same is hereby remanded to the said circuit 
court, for further proceedings to be had therein, in conformity to 
the opinion of this court, and as to law and justice shall apper- 
tain. 


Exv1 Ayres anp Tuomas N. Nites, COMPLAINANTS ON CROSS- 
BILL, APPELLANTS, ¥. Hiram Carver, JosepH W. Matruews, 
James Brown, Jacosp Tuompson, Joun P. Jones, Wituiam H. 
Duxe, anp Joun D. Braprorp. 


Ww he re a compl: nine int filed a bill in chancery against numerous defendants, seven of 

whom were selected by the court to represent the rest; and after these seven had 

-d the bill, two of them filed a cross-bill against the orig ginal complainant, and 

also against all their co-defendants, an appeal from a decree dismissing this cross- 
bill, will not lie to this court. It must ‘ dismissed for want of jurisdiction. 
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The two defendants who filed the cross-bill against the original complainant, ‘and also 
against their co-defendants, claim the land in dispute by a paramount title. The 
complainant has nothing to do with a dispute between the defendants, nor can this 
properly be considered a cross-bill. 

A decree dismissing this bill cannot be considered as a final decree inthe suit. It will 
come up for review, like any other interlocutory proceeding, if upon a final decision 
the case should be brought up, by appeal, to this court. 


Tuis was an appeal from the district court of the United States 
for the northern district of Mississippi. 
The facts are stated in the opinion of the court. 


It was argued by Mr. Adams for the appellants, and by Mr. 
Cushing, for the appellees. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the district court of the 
United States for the northern district of Mississippi. 

A bill was filed by Hiram, Carver, of the State of Alabama, 
against Joseph W. Matthews, of Mississippi, and some two 
hundred others, part of them residents of this State, part of Ten- 
nessee, but most of them without any residence mentioned, set- 
ting forth the treaty made with the Chickasaw tribe of Indians, 
at Pontotoc Creek, in 1832, confirmed in 1833, by which said 
— ceded to the government all their lands east of the Missis- 

ippi River; and also a treaty with the same tribe, 24th May, 

1834, confirmed 1st July, the same year, modifying the provis- 
ions of the first one ; which treaties provided for certain reserva- 
tions of land to be granted in fee to the heads of Indian families ; 
and for the survey and sale of the residue, as in the case of other 
public lands, with this difference: that the lands remaining un- 
disposed of at public sale, should be liable to private entry, at 
one dollar and twenty-five cents per acre for the first year there- 
after; at one dollar the second; at fifty cents the third; at 
twenty-five cents the fourth, and thereafter at twelve and a half 
cents per acre. 

The bill further states, that down to January, 1843, there re- 
mained subject to private entry, at twelve and a half cents per 
acre, several tracts of land particularly set forth in a schedule 
annexed ; and that on that day the complainant offered to pur- 
chase, at the land-office, all the lands described in the aforesaid 
schedule, at the price of twelve and a half cents per acre ; and, 
for this purpose, made an application to A. J. Edmondson, the 
register of said land-office, but that the said register illegally 
refused to permit him to make the said purchase ; that he also 
tendered to J. F. Wray, the receiver, the amount of the purchase- 
money for the tracts ‘he had thus applied to enter, but that he 
refused to receive the money or issue the proper certificates. 
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The complainant further states, that since his application, as 
above set forth, the register and receiver have permitted the de- 
fendants to enter and purchase the several tracts, in sections and 
subdivisions, and at the times mentioned in the schedule above 
referred to; and charging that the said defendants had notice of 
the rights and equities of the complainant at the time. 

‘The complainant then prays to make all the defendants, before 
enumerated, parties to the bill, and as they are very numerous, 
that the court will designate a small portion of them to represent 
the whole body, and upon whom personal service of the subp@na 
shall be made. And further, that the several entries and pur- 
chases made by the defendants be set aside ; and that the com- 
plainant be permitted to enter and purchase the several tracts at 
the price of twelve and a half cents per acre, or that the defend- 
ants be decreed to convey the same to the complainant, and to 
deliver up the possession. 

It appears from the record, the court, on the application of the 
complainant, ordered that the cause should proceed against seven 
of the defendants, James Brown, Jacob Thompson, John P. Jones, 
William H. Duke, John D. Bradford, Thomas N. Niles, and Eli 
Ayres, and upon whom process was afterwards served, and who 
appeared in said cause. 

Separate answers were put in by these defendants, setting 
forth the entry and purchase at private sale from the register and 
receiver of the several portions of the tract claimed by each of 
them, and also patents for the same from the government. ‘To 
which answers replications were filed. 

It further appears from the record, that at this stage of the 
proceedings, ‘Thomas N. Niles and Eli Ayres, two of the defend- 
ants, filed a cross-bill against the complainant, Carver, and all 
of their numerous co-defendants, setting forth the substance of 
the original bill, and then charging that they had obtained a title 
to the several tracts in controve rsy, or to portions of them, long 
prior to the title claimed by their co-defendants, setting forth also 
particularly the source of title. They pray that this cross-bill 
may be heard at the same time with the original bill of Carver, 
and that any claim he may set up to the several tracts of land 
claimed by them in the cross-bill, may be set aside and annulled ; 
also, that the other defendants to the cross-bill be required to 
produce their patents to any and all of the lands claimed by 
them, that they may be cancelled, and that possession be deliv- 
ered to the complainants. 

It further appears from the record, that afterwards the com- 
plainants moved the court that the five co-defendants, who had 
appeared in the original bill, and the complainant in that bill, be 
made defendants to represent the other defendants mentioned, 
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as they a are so numerous as to render it inconvenient to make all 
of them parties to the suit; which motion was granted. 

These defendants were afterwards personally served with 
process, or appeared in the cause, and demurred to the cross-bill ; 
which demurrer was sustained by the court, and the bill dismissed. 
The case is now before us on an appeal from this decree. 

It will have been seen from the brief reference to the original 
bill in this case, that Carver, the complainant, sought to establish 
an equitable title to large tracts of the public lands, which had 
been laid off in townships, ranges, and sections, situate in the 
State of Mississippi; having offered to comply, as he alleges, 
with the law providing for the entry and purchase at private 
sale, of the several tracts, but was prevented from making the 
entries and from obtaining the necessary certificates, by the ille- 
gal and unwarranted acts of the register and receiver at the 
land-office. The bill is filed against the defendants, who had 
subsequently entered and paid forthe land, obtained the necessary 
certificates, and upon which patents have since been issued. 

The defendants are alleged to be very numerous, and for this 
reason the court below dispensed with the necessity of making 
all of them parties ;+and directed that their interests should be 
represented by some seven of them, on whom process was 
directed to be served. 

Without intending to express any definitive opinion in this 
matter, we must say that it is difficult to see any interest or 
estate in common among these several defendants, that would 
authorize the rights of the absent parties to be represented in 
the litigation by those upon whom process has been served, and 
who have appeared to defend the suit. Their title to the land 
claimed by the complainant is separate and independent, with- 
out any thing in common, it would seem, that could have the 
effect to make a decree against one binding upon the others, or 
even require them to join in the defence. Smith et al. v. Sworm- 
stedt et al. 16 How. 288. We do not intend, however, to pur- 
sue this branch of the case. 

As it respects the cross-bill, it may be proper to observe that 
the matters sought to be brought into the controversy between 
the complainants in that, and their co-defendants, do not seem 
to have any connection with the matters in controversy with 
the complainant in the original bill. Nor is it perceived that he 
has any interest or concern in that controversy. These two 
complainants in the cross-bill set up a title to the lands in dis- 
pute, which, they insist, is paramount to that of their co- 
defendants, and seek to obtain a decree to that effect, and to 
have the possession delivered to them. This is a litigation 
exclusively between these parties, and with which the complain- 
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ant in the original bill ‘should not be embarrassed, or the record 
incumbered. ‘The same matter has been set up in their answer 
to the original bill, against the equitable title claimed by the 
complainant, presenting the only issue in which he is interested, 
and upon which the questions between them can be heard and 
determined. 

A cross-bill is brought by a defendant in a suit against the 

plaintiff in the same suit, or against other defendants in the 
same suit, or against both, touching the matters in question in 
the original bill. It is brought either to obtain a discovery of 
facts, in aid of the defence to the original bill, or to obtain full 
and complete relief to all parties, as to the matters charged in 
the original bill. 

It should not introduce new and distinct matters not em- 
braced in the original bill,as they cannot be properly examined 
in that suit, but constitute the subject-matter of an original, 
independent suit. The cross-bill is auxiliary to the proceeding 
in the original suit, and a dependency upon it. 

It is said by Lord Hardwicke, that both the original and cross- 
bill constitute but one suit, so intimately are they connected 
together. Field v. Schieffelin, 7 J. Ch. R. 252. 

The office of a cross-bill has been very fully discussed at this 
term, by Mr. Justice Curtis, in the case of Victoire Shields et al. 
v. Barrow; and I need not, therefore, pursue it, but refer only to 
that opinion for the true doctrine on the subject. 

It is manifest, from this brief reference to the doctrine, that 
any decision or decree in the proceedings upon the cross-bill is 
not a final decree in the suit, and, therefore, not the subject of 
an appeal to this court, under the 22d section of the judiciary 
act. ‘The decree, whether maintaining or dismissing the bill, 
disposes of a proceeding simply incidental to the principal mat- 
ter in litigation, and can only be reviewed on an appeal from 
the final decree disposing’ of the whole case. That appeal 
brings up all the proceedings for reéxamination, when the party 
aggrieved by any determination in respect to the cross-bill has 
the opportunity to review it, as in the case of any other inter- 
locutory proceeding in the cause. 

For these reasons, the appeal in this case must be dismissed, 
for want of jurisdiction, and the case remanded to the court 
below. 


Mr. Justice CATRON concurred in the judgment, but dis- 
sented from the reasoning. 


Mr. Justice CATRON. 
In this instance, the bill and cross-bill are but one suit, and 
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ought regularly to have been heard at the same time ; and if 
an appeal was prosecuted from the decree to this court, by any 
party who supposed himself to be aggrieved, the whole suit 
would necessarily be brought up. 

Here the cross-bill was heard and dismissed, pending the 
original suit of which it was part. The decree pronounced 
was partial; and as no appeal lies from any but a final decree, 
and this decree not being final, the consequence is, that this 
court has no jurisdiction to examine the merits presented and 
insisted on in the argument. All that we can properly do is 
to dismiss the appeal, because it brought up nothing. Now, as 
to the matters discussed in the opinion just delivered, founded 
on a copy of the proceedings had below, and filed in this court, 
I can only say that I have no opinion in regard to them, never 
having even read the record further than to ascertain that this 
court had no jurisdiction in the supposed case presented to us. 
[ therefore concur in the judgment that the case shall be dis- 
missed, for want of jurisdiction, without going further. 


Order. 


This cause came on to be heard on the transcript of the record 
from the district court of the United States for the northern 
district of Mississippi, and was argued by counsel. On con- 
sideration whereof it is now here ordered, adjudged, and de- 
creed by this court, that this cause be and the same is hereby 
dismissed, for the want of jurisdiction. 











Joun C. Hays, Piaintirr 1x Error, v. Tue Paciric Main 
Sream-suip Company. 


The acts of congress require that every vessel shall be registered by the collector of 
the district in which is the port nearest to the place where her owner or owners 
reside. The name of this port must be painted on her stern, in large letters ; 
and every bill of sale of her must be recorded in the office where she is regis- 
tered. 

Where a company, incorporated by New York, (all the stockholders being residents of 
that State,) owned vessels which were employed in the transportation of passengers, 
&e., between New York and San Francisco, in California, and between San Fran- 
cisco and different ports in the territory of Oregon; all of which vessels were 
ocean steam-ships, and duly registered in New York ; that they remained in Cali- 
fornia no longer than was necessary to land their passengers and freight, and pre- 
pare for the next voyage {these vessels are not liable to assessment and taxation 
under the laws of California and authorities of San Francisco. 

They were there but temporarily engaged in lawful trade and commerce, with their 
situs at the home port, where the vessels belonged, and where the owners were 
liable to be taxed for the capital invested, and where the taxes had been paid. 


Tuis case was brought up, by writ of error, from the district 
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Hays v. The Pacific Mail Steam-ship Company. 
court of the United States for the northern district of Cali- 
fornia. 

The case is stated in the opinion of the court. 


It was argued by Mr. Brent and Mr. May, for the plaintiff in 
error, and by Mr. Davidge and Mr. Vinton, for the defendants. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error to the district court for the northern 
district of California. 

The suit was brought in the district court, by the company, 
to recover back a sum of money which they were compelled to 
pay to the defendant, as taxes assessed in the State of Califor- 
nia, upon twelve steam-ships belonging to them, which were 
temporarily within the jurisdiction of the State. 

The complaint sets forth, that the plaintiffs are an incorpo- 
rated company by the laws of New York; that all the stock- 
holders are residents and citizens of that State; that the prin- 
cipal office for transacting the business of the company is 
located in the city of New York, but, for the better transaction 
of their business, they have agencies in the city of Panama, 
New Grenada, and in the city of San Francisco, California ; 
that they have, also, a naval dock and ship-yard at the port of 
Benicia, of that State, for furnishing and repairing their steam- 
ers; that, on the arrival at the port of San Francisco, they 
remain no longer than is necessary to land their passengers, 
mails, and freight, usually done in a ‘day; they then proceed to 
Benicia, and remain for repairs and re fitting until the com- 
mencement of the next voyage, usually some ten or twelve 
days ; that the business in which they are engaged is in the 
transportation of passengers, merchandise, treasure, and the 
United States mails, between the city of New York and the 
city of San Francisco, by way of Panama, and between San 
Francisco and different ports in the Territory of Oregon; that 
the company are sole owners of the several vessels, and no 
portion of the interest is owned by citizens of the State of Cal- 
ifornia; that the vessels are all ocean steam-ships, employed 
exclusively in navigating the waters of the ocean; that all of 
them are duly registered at the custom-house in New York, 
where the owners reside ; that taxes have been assessed upon 
all the capital of the plaintiffs represented by the steamers in 
the State of New York, under the laws of that State, ever since 
they have been employed in the navigation, down to the present 
time; that the said steam-ships have been assessed in the State 
of California and county of San Francisco, for the year begin- 
ning Ist July, 1851, and ending 30th June, 1852, claiming the 
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assessment as annually due, under an act of the legislature of 
the State; that the taxes assessed amount to $11,962.50, and 
were paid under protest, after one of the vessels was advertised 
for sale by the defendant, in order to prevent a sale of it. 

To this complaint the defendant demurred, and the court 
below gave judgment for the plaintiffs. 

By the 3d section of the act of congress of 31st December, 
1792, it is provided that every ship or vessel, except as there- 
after provided, shall be registered by the collector of the district, 
in which shall be comprehended the port to which the ship or 
vessel shall belong at the time of her registry, and which port 
shall be deemed to be that at or nearest to which the owner, if 
there be but one, or, if more than one, nearest to the place 
where the husband, or acting and managing owner usually re- 
sides; and the name of the ship, and of the port to which she 
shall so belong, shall be painted on her stern, on a black ground, 
in white letters of not less than three inches in length; and if 
any ship or vessel of the United States shall be found without 
having her name, and the name of the port to which she be- 
longs, painted in the manner mentioned, the owner or owners 
shall forfeit fifty dollars. 

And by the act of 29th July, 1850, (9 Stats. at Large, 440,) 
it is provided that no bill of sale, mortgage, or conveyance of 
any vessel shall be valid against any person other than the 
grantor, &c., and persons having actual notice, unless such bill 
of sale, mortgage, or conveyance be recorded in the office of 
the collector of the customs where such vessel is registered or 
enrolled. } 

These provisions, and others that might be referred to, very 
clearly indicate that the domicile of a vessel that requires to be 
registered, if we may so speak, or home port, is the port at 
which she is registered, and which must be the nearest to the 
place where the owner or owners reside. In this case, therefore, 
the home port of the vessels of the plaintiffs was the port of 
New York, where they were duly registered, and where all the 
individual owners are resident, and where is also the principal 
place of business of the company; and where, it is admitted, 
the capital invested is subject to State, county, and other local 
taxes. 

These ships are engaged in the transportation of passengers, 
merchandise, &c., between the city of New York and San 
Francisco, by the way of Panama, and between San Francisco 
and different ports in the territory of Oregon. ‘They are thus 
engaged in the business and commerce of the country, upon the 
highway of nations, touching at such ports and places as these 
great interests demand, and which hold out to the owners suf- 
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ficient inducements by the profits realized or expected to be 
realized. And so far as respects the ports and harbors within 
the United States, they are entered and cargoes discharged or 
laden on board, independently of any control over them, except 
as it respects such municipal and sanitary regulations of the 
local authorities as are not inconsistent with the constitution 
and laws of the general government, to which belongs the 
regulation of commerce with foreign nations and between the 
States. 

Now, it is quite apparent that if the State of California 
possessed the authority to impose the tax in question, any 
other State in the Union, into the ports of which the vessels 
entered in the prosecution of their trade and business, might 
also impose a like tax. It may be that the course of trade or 
other circumstances might not occasion as great a delay in 
other ports on the Pacific as at the port of San Francisco. But 
this is a matter accidental, depending upon the amount of 
business to be transacted at the particular port, the nature of it, 
necessary repairs, &c., which in no respect can affect the ques- 
tion as to the situs of the property, in view of the right of taxa- 
tion by the State. 

Besides, whether the vessel, leaving her home port for trade 
and commerce, visits, in the course of her voyage or business, 
several ports, or confines her operations in the carrying trade to 
one, are questions that will depend upon the profitable returns 
of the business, and will furnish no more evidence that she has 
become a part of the personal property within the State, and 
liable to taxation at one port than at the others. She is 
within the jurisdiction of all or any one of them temporarily, 
and for a purpose wholly excluding the idea of permanently 
abiding in the State, or changing her home port. Our merchant 
vessels are not unfrequently absent for years, in the foreign carry- 
ing trade, seeking cargo, carrying and unlading it from port to 
port, during all the time absent; but they neither lose their 
national character nor their home port, as inscribed upon their 
stern. 

The distinction between a vessel in her home port and when 
lying at a foreign one, or in the port of another State, is 
familiar in the admiralty law, and she is subjected, in many 
cases, to the application of a different set of principles. 7 Pet. 
324; 4 Wheat. 438. 

We are satisfied that the State of California had no jurisdic- 
tion over these vessels for the purpose of taxation; they were 
not, properly, abiding within its limits,so as to become in- 
corporated with the other personal property of the State; they 
were there but temporarily, engaged in lawful trade and com- 
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merce, With their situs at the home port, where the vessels be- 
longed, and where the owners were liable to be taxed for the 
capital invested, and where the taxes had been paid. 

An objection is taken to the recovery against the collector, on 
the ground, mainly, that the assessment under the law of Cali- 
fornia, by the assessors, was a judicial act, and that the party 
should have pursued his remedy to set it aside according to the 
provisions of that law. 

We do not think so. The assessment was not a judicial, 
but a ministerial act, and as the assessors exceeded their powers 
in making it, the officer is not protected. 

The payment of the tax was not voluntary, but compulsory, 
to prevent the sale of one of the ships. : 

Our conclusion is, that the judgment of the court below is 
right, and should be affirmed. 





Mr. Justice DANIEL dissented, and Mr. Justice CAMP- 
BELL concurred in the judgment of the court, upon the 
ground stated in his opinion. 


Mr. Justice DANIEL. 

I dissent from the decision of the court in this case, it being 
my opinion that neither the circuit court nor this court could 
take jurisdiction over the parties to this suit; and that, there- 
fore, this cause should be remanded to the district court, with 
directions to dismiss it for want of jurisdiction. 


Mr. Justice CAMPBELL. 

I concur in the judgment. But I concur only in consequence 
of the facts stated in the declaration, and which are admitted 
by the demurrer. The material fact is, that the vessels were in 
transitu, having no situs in California, nor permanent connec- 
tions with its internal commerce. 


Order. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States for the 
northern district of California, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court that the judgment of the said district court in this 
cause be and the same is hereby affirmed, with costs, and 
interest until paid, at the same rate per annum that similar 
judgments bear in the courts of the State of California. 
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Wituram Curisty, Piraintirr 1n Error, v. Lopovick P. At- 
FORD, ADMINISTRATOR OF Henry D. BuL.Larp, DECEASED. 


The fifteenth section of the statute of limitations of Texas is as follows: “Every 
suit to be instituted to recover real estate, as against him, her, or them, in posses 
sion, under title or color of title, shall be instituted within three years next after 
cause of action shall have accrued, and not afterwards. 

The proper construction of this section is, that a possession may be in two or more 
holding in privity, one under another ; and if the possession of both so holding 
will make out the term prescribed, and he who is sued has title or color of title, 
then the bar will be effectual. 

Therefore, where two persons, claiming under the same head-right certificate, had 
possession of the land claimed for three years, it was sufficient. 

The decisions of the supreme court of Texas upon this subject examined. 


Tuts case was brought up, by writ of error, from the district 
court of the United States for the district of Texas. > 
The case is stated in the opinion of the court. 


It was submitted upon printed arguments, by Mr. Crittenden, 
Mr. Hughes, and Mr. Lawrence, for the plaintiff i in error, and 
by Mr. Hill and Mr. Henderson, for the defendant. 


Mr. Justice CURTIS delivered thé opinion of the court. 

This case comes before us by a writ of error to the district 
court for the district of Texas. It was an action of trespass, to 
try the title to a tract of land. On the trial, the defendant 
relied on the 15th section of the statute of limitations, passed 
in 1841, by the congress of the then Republic of Texas, which is 
in the following words : “ Every suit to be instituted to recover 
real estate, as against him, her, or them, in possession, under title 
or color of title, shall be instituted within three years next after 
cause of action shall have accrued, and not afterwards, saving,” 
&e. 

In reference to this defence the district judge instructed the 
jury, that a possession under the said 15th section might be 
in two or more, holding in privity, one under another; and if the 
possession of both so holding will make out the term prescribed 
by said section, and he sued has title or color of title, then the 
bar will be effectual. 

The plaintiff excepted to this instruction, and the jury found 
a verdict for the defendant. 

Several objections to this instruction have been relied on in 
this court. The first is, that a holding by two persons, for the 
space of three years, one claiming and holding in privity with 
the other, does not satisfy the statute ; ; that the person who is 
sued must himself have held for the spac e of three years. The 
argument is, that the period of three years begins to run when 
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“ cause of action shall have accrued;” that the statute does not 
say when a cause of action, or the first cause of action accrued, 
but, when cause of action accrued ; that cause of action accrues 
against each tenant, in succession, when he enters, whether he 
come into the land in privity with the preceding occupant or 
not; for each is a trespasser by an unlawful entry; that the 
statute refers, not to the cause of action which first accrues to 
the plaintiff by reason of an unlawful entry, but to the cause 
of action which accrues to him by reason of the entry of the 
particular person sued. It is conceded that this construction of 
the statute is not in conformity with that put upon the 21 Jac. 
I. ch. 16, and its reénactments in this country; but it is insisted 
that the particular terms of the statute in question call for a 
different interpretation, because the bar therein provided for is 
confined to certain cases therein enumerated, and is not appli- 
@ble to all cases of adverse holding for the space of three 
years. 

. It must be admitted that the bar afforded by the 15th sec- 
tion of the statute is confined to the particular cases therein 
described; but the question is, whether that description excludes 
cases where there has been an adverse holding for three years, 
by different persons holding in privity with each other; and we 
are of opinion that such cases are included in the 15th section. 
We think both the language of the law and its subject-matter, 
as well as the analogous cases respecting the interpretation of 
similar statutes, call for this construction. The plaintiff would 
read the law as if it had said, “ within three years next after 
cause of action shall have accrued” against the person 
sued. But these words are not in the law, nor would the court 
be justified in interpolating them. It is true, the only cases 
enumerated in the law are suits against persons in possession 
under title or color of title. But the definitions of the terms, 
title and color of title, which immediately follow, are: “ By the 
term title, as used in this section, is meant a regular chain of 
transfer from and under the sovereignty of the soil; and color 
of title is constituted by a consecutive chain of such transfer 
down to him, her, or them, in possession, without being regular, 
as if one or more of the memorials, or muniments, be not regis- 
tered or not duly registered,” &c. It is quite plain, therefore, 
that when this section speaks of a suit against one in posses- 
sion under title or color of title, it is not confined to cases in 
which the defendant was the first to enter under that title. If 
he be ina regular chain of transfer from and under the sov- 
ereignty of the soil, or in a consecutive chain of such transfer, 
though informal in its instruments, he is a defendant within the 
descriptive words of this section; and it is wholly immaterial 
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Ww whether he was the first taker from the sovereign of the soil 
or not. 

The words, “ as against him, her, or them in possession, under 
title or color of title,” restrict the benefit of this bar to those 
persons who hold under such a title ; the words, “shall be insti- 
tuted within three years next after cause of action shall have 
accrued, and not afterwards,” prescribe the length of time 
during which cause of action must have existed, by reason of 
an adverse holding under such a title. And as, by the very 
terms of the act, the person setting up this bar must be in a 
chain of transfer from the sovereignty of the soil down to him- 
self, it necessarily follows that the defendant setting up the bar 
must be in privity with his predecessors in the title, and that he 
cannot rely on the title or possession of any one ‘under whom 
he does not claim. ‘There is nothing in the act to restrict the 
party sued from relying on the possession of any predecessor in 
that title under the sovereignty of the soil, which has come to 
himself, and the purpose of the act requires that he should be 
allowed to do so. That purpose was to give repose to such 
titles by three years’ adverse possession. But if the construc- 
tion contended for by the plaintiff in error were adopted, three 
years’ possession under that title, by one person, would not 
quiet that title. If a descent were cast, or an alienation took 
place, after three years had elapsed, a right of action would 

accrue against the heir or purchaser who should enter, and that 
action would not be barred because the defendant had not him- 
self held possession for three years. 

This would be an extraordinary anomaly. At the common 
law a descent cast tolled the right of entry, because the heir 

came in by operation of law; and a discontinuance was worked 
by the alienation of a tenant in tail, so that the alienee could 
not be entered on by the heir in tail. These rules of the com- 
mon law were changed, in part, by the 32 Hen. VIII. ch. 33, and 
have been wholly abrogated in most of the United States; but 
that the title of the heir or alienee should be worse than that of 

e ancestor or grantor, and that an action, wholly barred 
saniaah the latter, should be revived and be in force upon 
an entry by the former, under a title already protected by the 
act, would indeed be strange. We see nothing in the language 
or objects of the law, and certainly there is nothing in the de- 
cisions under analogous laws, calling for this interpretation. 

Though we do not know that the supreme court of Texas 
has had occasion to decide the precise question here presente od, 
that learned court has repeately expressed views of this sec tion 
of the act of 1841, in accordance with those we have above 
given. In Wheeler v. Moody, 9 Texas R. 377, that court, in 
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considering a defence set up under the 15th section of this act, 
say: “ The possession need not be continued by the same per- 
son; but, when held by different persons, it must be shown that 
a privity existed between them.” So, in Horton v. Crawford, 
10 Texas R. 390, speaking of the time when the cause of action 
accrues, within the meaning of this section, they say: “ When 
does the cause of action accrue? Unquestionably, at the in- 
stant of possession taken under the circumstances specified in 
the statute ; namely, under title or color of title, according to 
the definition of those terms given in the law itself.’ See, 
also, Portis et ux. v. Hill’s Administrator, 3 Texas R. 273. 

We understand, therefore, that our views of this statute are 
in accordance with those of the supreme court of Texas, so far 
as that learned court has had occasion to express any opinion 
on the subject; and we hold, in the terms laid down by them in 
the case of Wheeler v. Moody, that, under the 15th section of 
the act of 1841, the possession need not be continued by the 
same person, and that, consequently, the instruction of the dis- 
trict court, in this particular, was correct. 

But it is further objected, that the instruction given did not 
require that the first holder should have been in under title or 
color of title, but only that the person sued should have title or 
color of title ; and that this instruction would allow the benefit 
of this bar to one having title, and a possession of less than 
three years, if he claimed in privity with another who had pre- 
viously possessed without title. But the instruction must be 
taken with reference to the admitted facts upon which it was 
given. ‘Those facts were: “It was proved by the admissions 
of the parties by their attorneys, that L. P. Alford and the 
defendant, by a union of the several possessions, had, next 
before the commencement of the plaintiff’s action, peaceable, 
adverse, and uninterrupted possession, for more than three years, 
claiming under color of title, of six hundred and forty acres of 
land, by virtue of said Alford’s head-right certificate, duly reeom- 
mended, duly surveyed, and returned to the general land-oflice, 
and within the boundary of both of the one-league surveys of 
plaintiff, described and mentioned in the second and third count 
of his petition.” 

There was no room to argue, nor could the jury find that 
any part of the three years’ possession was held without color 
of title, for the contrary is expressly admitted. In reference to 
the particular facts of this case, the instruction was not erro- 
neous in the particular complained of. 

It is also urged that, in addition to what was said by the 
court, the jury should have been told that the defendant, having 
no title or color of title such as that prescribed by the statute, 
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could not have the benefit of the bar, by virtue of the title or 
color of title of Alford, under whom he claimed ; for the reason 
that, claiming a bar under the statute, he had to show the cir- 
cumstances prescribed by it; and the title prescribed having to 
be a transfer down to him in possession, the requirement was 
not complied with by showing a title in him under whom he 
claimed; and the consequence is, that the defendant, instead of 
proving himself within the rule required, shows himself out of 
it, and not entitled to the bar. 

But, upon the facts agreed, this position is not tenable. It 
was agreed that the defendant’s possession was under color of 
title, by virtue of Alford’s head-right certificate ; and the instruc- 
tion given by the court required the jury to find that the de- 
fendant claimed in privity with Alford ; and this privity is also 
admitted, for he could be in under color of Alford’s head-right 
only by force of a consecutive chain of transfer through Alford 
from the sovereignty of the soil. 

He was, therefore, not setting up color of title in another, 
but in himself. It is true, the record does not show how this 
privity was created, nor that the defendant was in a consecu- 
tive chain of transfer. But the necessity for this proof was 
done away by the admission of the plaintiff, that the defendant 
was in possession under color of title; for, as has just been 
observed, this was equivalent to an admission that he was in 
under such a chain of transfer from the sovereignty of the 
soil. 

It has also been urged, that the 14th section of this statute 
allows an entry within ten years next after the right accrues. 
We are spared the necessity of discussing this question at large, 
because it has been distinctly decided by the supreme court of 
Texas, in Horton v. Crawford, 10 Texas R. 382; and we concur 
entirely in«the correctness of the reasoning by which it is there 
shown that the 14th section of the act has no effect upon the 
bar created by the 15th section. 

The other matters assigned for error related exclusively to the 
plaintiff’s title. But as the bar under the 15th section of the 
statute of limitations was complete and effectual upon the con- 
ceded facts, there can be no error in the judgment in favor of 
the defendant, even if the court ruled erroneously in respect to 
the title of the plaintiff; and we have not considered these 
alleged errors, and give no opinion thereon. 

The judgment of the district court is affirmed, with costs. 


Order. 


This cause came on to be heard on the transcript of the 
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record from the district court of the United States for the dis- 
trict of Texas, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court that 
the judgment of the said district court in this cause be and the 
same is hereby affirmed, with costs. 


ALEXANDER Dennistoun, Jonn Dennistoun, WILuiaM Craic 
Myung, anp WiLt1am Woop, Partners, UNDER THE STYLE 
or A. Dennistoun aNnp Company, PLAINTIFFs IN Error, v. 
Rocer Stewart. 


Where the protest of a bill of exchange contained an exact copy of the bill, but 
the acceptance was made vf “Chas. Byrne,” instead of “ And. E. Byrne,” as 
it was in the original bill, this variance or error in the name of the acceptor’s 
agent ought not to have excluded the protest from being read in evidence to the 
ury. 

Sle eanscomery that a copy of the protest should be included in the notice to the 
drawer and indorsers. The object of the notice is to inform the party that 
payment has been refused ; and hence such a description of the note as will give 
tuficient information to identify it, is all that is necessary. 

In this case, the protest had an accurate copy of every material fact which could 
identify the bill: the date, the place where drawn, the amount, the merchandise on 
which it was drawn, the ship by which it was sent, the balance on the cotton for 
which it was accepted, the names of drawers, acceptor, indorsers ; every thing but 
the abbreviations and flourishes in the Christian name of the acceptor’s agent. This 
mistake could not mislead any person as to the identity of the instrument de- 
scribed. 


Tuis case was brought up, by writ of error, from the circuit 
court of the United States for the southern district of Ala- 
bama. 

The case is stated in the opinion of the court. 


It was argued by Mr. Phillips, for the plaintiffs in error, no 
counsel appearing for the defendant. 


Mr. Justice GRIER delivered the opinion of the court. 

The plaintiffs declared against the defendant, as drawer of a 
bill of exchange, by the name and style of James Reid and Co., 
of which the following is a copy : — 


“No.—. £4,417 14s. 11d. st’g. Mobile, Sept. 9, 1850. 


“ Sixty days after sight of this first of exchange, (second and 
third unpaid,) pay to the order of ourselves, in London, forty- 
four hundred and seventeen pounds, 14s. 11d. st’g, value re- 
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ceived, and charge the same to account of 1,058 bales cotton per 
‘ Windsor Castle.’ 
“ Your obedient servants, 
“Pr. pro James Rei anv Co., 
“ Wma. Mou rt, Jr. 
“ To Hy. Gore Bootn, Esq., Liverpool. 


“ Acceptance across the face of the bill. 


“ Seventh October, 1850. Accepted for two thousand five 
hundred and seventy-one pounds eighteen shillings and seven 
pence, being balance unaccepted for acpt. 1,058 bf. cotton, pr. 
Windsor Castle, payable at Glyn and Co. 

“ Pr. pro Henry Gore Boorn, 
“ Ano. E. Byrne. 
“ Due 9 Decem. 
“ Indorsed : 
“ Pay Messrs. A. Dennistoun and Co., or order, 
“Pr. pro James Reip anv Co., 
“ Wn. Moutt, Jr.” 


After reading this bill, with its indorsements, the plaintiff 
offered in evidence a regular protest, indorsed on a copy of a 
bill agreeing in every particular with the above, except that for 
“ And. E. Byrne ” was written “ Chas. Byrne.” 

The defendant objected to the reading of the protest in evi- 
dence, because it did not describe the bill of exchange produced 
by the plaintiffs, but a different bill. The court sustained this 
objection, and excluded the protest from the jury, which is the 
subject of the first bill of exceptions. 

A protest is necessary by the custom of merchants in case of 
a foreign bill, in order to charge the drawer. It is defined to be 
in form “a solemn declaration written by the notary under a 
fair copy of the bill, stating that the payment or acceptance has 
been demanded and refused, the reason, if any, assigned, and 
that the bill is, therefore, protested.” 

A copy of the bill, it is said, should be prefixed to all protests, 
with the indorsements transcribed verbatim. 1 Pardess. 444; 
Chitty on Bills, 458. 

However stringent the law concerning mercantile paper, with 
regard to protest, demand, and notice, may appear, it is never- 
theless founded on reason and the necessities of trade. It exacts 
nothing harsh, unjust, or unreasonable. A protest, though neces- 
sary, need only be noted on the day on which payment was 
refused. It may be drawn and completed at any time before 
the commencement of the suit, or even before the trial, and con- 


* sequently may be amended according to the truth, if any mistake 
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The copy of the bill is connected with the instrument certify- 
ing the formal demand by the public officer, as the easiest and 
best mode of identifying it with the original. Mercantile paper 
is generally brief, and without the verbiage which extends and 
enlarges more formal legal instruments. Hence, it is much 
easier to give a literal copy of such bills, than to attempt to 
identify them by any abbreviation or description. The amount, 
the date, the parties, and the conditions of the bill, form the 
substance of every such instrument. Slight mistakes, or vari- 
ances of letters, or even words, when the substance is retained, 
cannot and ought not to vitiate the protest. A lost bill may be 
protested, when the notary has been furnished with a sufficient 
description, as to date, amount, parties, &c., to identify it. 

In indictments for forgery, it is not sufficient to state the 
“substance and effect” of the instrument; it must be laid ac- 
cording to the “tenor,” or exact letter; but the law merchant 
demands no such stringency of construction. The sharp criti- 
cism indulged when the life of a prisoner is in jeopardy cannot 
be allowed for the purpose of eluding the payment of just debts. 

It is unnecessary that a copy of the protest should be included 
in the notice to the drawer and indorsers. The object of notice 
is to inform the party to whom it is sent that payment has been 
refused by the maker, and that he is held liable. Hence such a 
description of the note as will give sufficient information to 
identify it, is all that is necessary. What was said by Mr. Jus- 
tice Story, in delivering the opinion of this court, in Mills v. The 
Bank of the United States, with regard to variances and mis- 
takes in notices, will equally apply to protests: “It cannot be 
for a moment maintained that every variance, however immate- 
rial, is fatal. It must be such a variance as conveys no sufficient 
knowledge to the party of the particular note which has been 
dishonored. If it does not mislead him, if it conveys to him the 
real fact, without any doubt, the variance cannot be material, 
either to guard his rights or avoid his responsibility.” 

In the case before us, the protest had an accurate copy of 
every material fact which could identify the bill—the date, the 
place where drawn, the amount, the merchandise on which it 
was drawn, the ship by which it was sent, the balance on the 
cotton for which it was accepted, the names of drawers, acceptor, 
indorsers; in fine, every thing necessary to identify the bill. 
The only variance is a mistake in copying or deciphering the 
abbreviations and flourishes with which the christian name of 
the acceptor’s agent is enveloped. The abbreviation of “ And.” 
has been mistaken for Chas., and the middle letter E. omitted. 
The omission of the middle letter would not vitiate a declara- 
tion or indictment. Nor could the mistake mislead any person 
as to the identity of the instrument described. 
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We are of opinion, therefore, that the objection made to this 
protest, “that it does not describe the bill of exchange produced, 
but a different bill,” is not true in fact, and should have been 
overruled by the court. 

This renders it unnecessary for us to notice the offer of testi- 
mony to prove the identity, which was also overruled by the 
court. 

The judgment of the circuit court is reversed, and venire de 
novo awarded. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the circuit court of the United States for the southern 
district of Alabama, and was argued by counsel. On consid- 
eration whereof it is now here ordered and adjudged by this 
court, that the judgment of the said circuit court in this cause 
be and the same is hereby reversed, with costs, and that this 
cause be and the same is hereby remanded to the said circuit 
court, with directions to award a venire facias de novo. 


Jack T. Grirrin anp Wire, PLaintirrs In Error, v. James Y. 
REYNOLDs. 


Where a suit was brought for damages sustained by the breach of a covenant of war- 
ranty of title to land in Alabama, and the plaintiff, in order to establish the existence 
of an outstanding paramount title at the date of the conveyance, offered the record 
of a suit in ejectment against his grantor, in which suit the plaintiff himself had 
been a witness, this record should have been allowed to be given in evidence, with- 
out any reservation. 

The ruling of the court was, therefore, erroneous, admitting the record, but referring 
it to the jury to determine whether the testimony given by the plaintiff was mate- 
rial, and if so, to disregard the evidence. 

In order to show an outstanding title, a copy from the records of the probate court in 
Alabama, of a deed of trust from the original owner of the land, was offered in evi- 
dence, but no evidence was offered to account for the original. This copy should 
not have been admitted. 

The deed containing the warranty upon which the suit was brought, was properly ad- 
mitted in evidence, being an original deed, duly acknowledged and recorded. 

An instruction to the jury was erroneous, namely, that if the plaintiff had not lost all 
the land conveyed to him by the defendant, then the jury might allow him the 
average value of the part lost, in proportion to the price paid for the whole. The 
true measure of damage was the loss actually sustained by the eviction from the 
land for which the title has failed. 

Although the deed of warranty was properly made by the grantor and wife, in order 
to bar her dower, yet an action upon the covenant of warranty cannot be brought 
against her. She can make no such covenants. 


Tuis case was brought up by writ of error from the district 
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court of the United States for the northern district of Missis- 


sippl. 
The case is stated in the opinion of the court. 








It was argued by Mr. Reverdy Johnson, Jr., and Mr. Reverdy 
Johnson, with whom was Mr. Adams, for the plaintiffs in error, 
and by Mr. Lawrence, for the defendant in error. 


Mr. Justice CAMPBELL delivered the opinion of the court. 

The defendant recovered a judgment in the district court, for 
damages sustained by the breach of a covenant of warranty of 
title to land in Alabama, contained in a conveyance of the 
plaintiffs to him. 

To establish the existence of an outstanding paramount title 
at the date of the conveyance, the defendant relied upon a 
judgment and execution in a suit in ejectment, commenced in 
Alabama, for the land, a few days after the date of the deed, 
to which the plaintiff (Griffin) was a defendant, and which 
resulted in a judgment against him, that was followed by a 
writ of possession, which is returned “executed.” It appears, 
from the evidence, that the defendant was called by the plain- 
tiff in the ejectment suit as a witness, though it is not clear to 
what fact in issue. Objection was made that the record of the 
suit could not be used under these circumstances. The district 
court admitted the record, but referred it to the jury to 
determine whether his testimony was material, and, if so, to 
disregard the evidence. 

This ruling is assigned as error. There are authorities to the 
point that a record of a verdict and judgment cannot be used 
in favor of one who has contributed, by his evidence, to their 
recovery, (18 John. 351; 4 Day, 431; 2 Hill and Cow. notes 
5;) and one of the reasons assigned for confining the use of 
judgments to the parties and privies to them is, that a stranger 
may have produced them by his testimony. But the court is 
of opinion that this exception to the general rule, defining the 
parties by whom the evidence may be used, would introduce 
an inconvenient collateral inquiry, and that no practical evil 
will result from maintaining the general rule unimpaired ; and 
that it is important that the rules of evidence should be broad 
and well defined. 

The record in the present suit should have been admitted, 
without any reservation. Blakemore v. Glamorganshire Canal 
Co. 2 C. M. and R. 133. 

There was some doubt upon the trial whether the issue of 
the defendant could be sustained by this evidence, and there- 
fore he attempted to prove the existence of a paramount title 
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in the lessors of the plaintiff in the ejectment suit. For this 
purpose he proved that the land had belonged to one Oliver, 
who, in 1838, conveyed it to trustees, to secure certain liabilities 
described in the deed, and that under this deed the property 
had been recovered ; that the plaintiff’s title came from Oliver, 
by sheriff’s deeds, dated in 1841, and was inferior to that of the 
trustees. ‘To prove the deed of trust, he introduced a copy 
from the records of the probate court in Alabama, where it had 
been recorded, but gave no evidence to account for the original. 

At the date of the copy there was no law in Alabama which 
authorized the use of copies in place of and without accounting 
for the original; and in relation to deeds of trust, the registry 
acts of that State merely required their registration for the 
purpose of giving notice, but did not assign any value to the 
record as evidence in courts, nor has any statute of Mississippi 
enlarged the operation of the statute of Alabama in that State. 
Bradford v. Dawson, 2 Ala. 203; 5 Ib. 297; 13 Ib. 370. We 
think that this copy should not have been admitted. 

The deed from the plaintiff to the defendant, in which the 
warranty is contained, is an original and absolute deed, duly 
acknowledged and recorded ; and the act which authorizes the 
acknowledgment also provides that it shall be admitted as 
evidence in courts without further proof. Clay’s Dig. 161, § 1; 
Robertson v. Kennedy, 1 Stew. 245. 

We think that, under the decisions of this court, this deed 
was properly admitted. Owings v. Hull, 9 Pet. 607. 

The court was requested by the plaintiffs “to instruct the 
jury that this is an action for damages, and that the plaintiff 
can only recover the value of the part lost, if a part only was 
lost at the time of the eviction, in proportion to the amount he 
paid,” which charge was refused; and the jury was instructed 
“that if the plaintiff had not lost all the land conveyed to him 
by the defendant, then the jury might allow him the average 
value of the part lost, in proportion to the price paid for the 
whole. The charge given by the court is erroneous. The 
measure of damages is the loss actually sustained by the 
eviction from the land for which the title has failed, and that 
damage would not usually be ascertained by taking the 
average value, though the recovery could not exceed the con- 
sideration paid, interest, and expenses of suit. The joinder of 
the wife with the husband, in this action, is also assigned for 
error. The statutes of Alabama authorize the wife to bar her 
claim to dower by such a conveyance as this, but do not en- 
large her power to enter into personal engagements or to incur 
responsibilities for the title. George v. Gooldsby, 23 Ala. 327; 
Hughes v. Williamson, 21 Ib. 296. 
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There is a misjoinder of parties. But this objection is taken 
here, for the first time; and the difficulty may be obviated by a 
nolle prosequi in the district court, which is veils under the 
decisions of this court. Minor v. Bank of Alexandria, 1 Pet. 
46; United States v. Leffler, 11 Ib. 86; Amis v. Smith, 16 Ib. 
303. 

Judgment reversed and cause remanded. 


Order. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States for the 
northern district of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said district court in this 
cause be and the same is hereby reversed, with costs, and that 
this cause be and the same is hereby remanded to the said 
district court, with directions to award a venire facias de novo. 


Wituiam Jupson, AprpeLLant, ev. Wituiam W. Corcoran. 


Where a prior assignee of a claim against Mexico gave no information of the assign- 
ment until a subsequent assignee had prosecuted the claim before the commission- 
ers, and obtained an award in his favor, the equities of these parties were equal, 
and the possessor of the legal title ought to retain the fund. 

The award was not conclusive amongst the claimants. The decision of a former 
court upon this point again affirmed. 

The cases examined respecting the relative equities of prior and subsequent assign- 
ees of a chose in action. 


Tuts was an appeal from the circuit court of the United 
States for the District of Columbia, holden in and for the 
county of Washington. 

The case is stated in the opinion of the court. 


It was argued by Mr. Lawrence and Mr. Coze, for the plain- 
tiff in error, and by Mr. Bradleyeand Mr. Carlisle, for the 
defendant. 


Mr. Justice CATRON delivered the opinion of the court. 

Judson brought this suit in equity, to recover $6,000 from 
William W. Corcoran, in whose favor a decree had been made 
for about $15,000, by the board of commissioners acting accord- 
ing to the 15th article of our treaty with Mexico of 1848. 

Corcoran claimed, as assignee, under Bradford B. Williams 
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and Joseph H. Lord, who were owners of the cargo of the ship 
Henry Thompson, and which was unlawfully seized and con- 
fiscated by the authorities of Mexico. 

The claim having been presented to the mixed commission 
under the convention between the United States and Mexico, of 
April, 1839, the American members of that board made a report 
in favor of the claim; but the Mexican commissioners not con- 
curring in the opinion of their colleagues, the case was referred 
to the umpire, and was returned by him without a decision. It 
therefore constituted one of that class of cases embraced in the 
Oth article of the unratified convention of the 20th November, 
1843, and which is referred to and incorporated into the 15th 
article of the treaty of peace of Guadaloupe Hidalgo; and hav- 
ing been modified in some of its provisions, the ratifications 
were exchanged on 30th May, 1848. 

On the 3d March, 1849, an act of congress was passed to 
carry some of the provisions of this treaty into effect. Among 
other things, it provided for the establishment of a board of 
commissioners, “ whose duty it shall be to receive and examine 
all claims of citizens of the United States upon the Republic 
of Mexico, which are provided for by the treaty, and to decide 
thereon according to the provisions of the treaty.” 

On the 11th of June, 1845, Bradford B. Williams assigned 
one half of his interest in the claim in dispute to E. H. Warner. 
August 15, 1845, Warner assigned the same interest to Wil- 
liam B. Hart. October 15; 1546, Williams assigned to Hart 
the residue of his interest. October 3, 1846, Joseph H. Lord 
assigned to Hart all his interest in the claim. June 18, 1847, 
Hart assigned the whole claim to William W. Corcoran. 

“ By these several assignments, (says the late board,) the 
whole became vested in the said William W-. Corcoran, and the 
award was therefore made in his favor.” 

On the first day of January, 1845, Bradford B. Williams had 
assigned to William Judson, the complainant, an interest of 
‘$6,000, of the amount of the suspended claim pronounced valid 
by our commissioners, in 1842, with interest from the date of the 
assignment. 

From January, 1845, to June, 1847, about two years and a 
half, Judson held his assignment without filing any notice of its 
existence at the Department of State, so that others might have 
notice of his interest, nor did he set up any pretension until the 
assignee, Corcoran, had prosecuted the claim to a final award, 
and was adjudged by the board of commissioners to be the 
legal owner of the amount awarded; and as legal owner Cor- 
coran is sued. 

In regard to the preliminary questions raised at the bar, it 
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may be remarked that we have no doubt the district court had 
authority. to hear and determine the equities of the parties, not- 
withstanding the judgment in Corcoran’s favor by the board of 
commissioners. ‘T'he question that an award like the present is 
not conclusive among adverse claimants, was settled in the case 
of Comegys v. Vasse, 1 Pet. 193, in 1828, and has not since 
been open. 

And as respects the validity of assignments of claims like the 
one here presented, no question can be raised at this day, as such 
assignments have been recognized by the various boards of 
commissioners and the courts of justice for many years. The 
case of Comegys v. Vasse, also adjudged this point. 

The contest here depends on the merits. Judson had the 
earliest assignment of part of the amount declared to be due to 
Williams, by the two United States commissioners, in 1842, to 
the extent of $6,000, and the claim assigned being a right de- 
pending on an equity against the government of Mexico, and 
assuming that both sets of assignments are alike fair, and orig- 
inally stood on the same bond fide footing, the rule of necessity 
is, that the assignor having parted with his interest by the first 
assignment, the second assignee could take nothing; and, as he 
represents his assignor, is bound by the equities imposed on the 
latter ; 1 White and 'Tudor’s Eq. Ca. 236; and hence has arisen 
the maxim in such cases{that he who is first in time is best in 
right.) But this general rule has exceptions, and the case before 
us was obviously decided in the court below on an exception to 
the general rule. 

Judson took his assignment in January, 1845, which he first 
produced in May, 1851, when this bill was filed. In the mean 
time Corcoran had got his assignment, and immediately gave 
written notice of it to the Department of State, and August 
17, 1847, received an answer from the secretary, recognizing 
the fact of notice having been received, and that it was filed 
with the documents of the ae claim of Williams and 
Lord, appertaining to the unfinished award. 

Corcoran’s assignment was fair, and accepted on his part 
without knowledge of Judson’s; nor is the contrary alleged in 
the bill. And assuming Judson’s to be fair also, and that no 
negligence could be imputed to him, then the case is one where 
an equity was successively assigned in a chose in action to two 
innocent persons, whose equities are equal, according to the 
moral rule governing a court of chancery. Here, Corcoran has 
drawn to his equity a legal title to the fund, which legal title 
Judson seeks to set aside, and asks an affirmative decree in his 
favor to that effect. 

Now, nothing is better settled than that this cannot be done. 
The equities being equal, the law must prevail. 
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There are other objections to the case made by the appellant, 
growing out of negligence on his part in not presenting his 
assignment and claim of property to the State Department, so 
as to notify others of the fact. The assignment was held up 
and operated as a latent and lurking transaction, calculated to 
circumvent subsequent assignees, and such would be its effect 
on Corcoran, were priority accorded to it by our decree. It is 
certainly true, as a general rule, as above stated, that a purchaser 
of a chose in action, or of an equitable title, must abide by the 
case of the person from whom he buys, and will only be entitled 
to the remedies of the seller;fand yet, there may be cases in 
which a purchaser, by sustaining the character of a bond fide 
assignee, will be in a better situation than the person was of 
whom he bought; “as, for instance, where the purchaser, who 
alone had made inquiry and given notice to the debtor, or to a 
trustee holding the fund, (as in this instance,) would be preferred 
over the prior purchaser, who neglected to give notice of his 
assignment, and warn others not to buy. 

The cases of Dearle v. Hall, and Loveridge v. Cooper, 3 Rus- 
sell’s R. 1, 60, established the doctrine to the foregoing effect in 
England; they were followed in the case of Mangles v. Dixon, 
McNaughten and Gordon’s R. 437. And the same principle of 
protecting subsequent bond fide purchasers of choses in action, 
&c., against latent outstanding equities, of which they had no 
notice, was maintained in this court in the case of Bayley v. 
Greenleaf, 7 Wheat. 46. That was*an outstanding vendor’s 
lien, set up to defeat a deed made to trustees for the benefit of 
_ the vendees’ creditors. The court held it to be a secret trust ; 
and although to be preferred to any other subsequent equity un- 
connected with a legal advantage, or equitable advantage, which 
gives a superior claim to the legal title, still, it must be postponed 
to a subsequent equal equity connected with such advantage. 

The rule was distinctly asserted by Chancellor Kent, in 1817, 
in Murray v. Lylburn, 2 Johns. C. C. 442, before the question 
was settled in England, and before this court discussed it, whigh 
was in 1822. And the same principle was applied by the court 
of appeals of Virginia, in the case of Moore v. Holcombe, 3 
Leigh’s R. 597, in 1832. 

Secondly. ‘There is no satisfactory evidence, as we apprehend, 
to establish the fact that a sufficient consideration was paid by 
Judson to Williams for the assignment on which the bill is 
founded, to authorize Judson to set it up, and thereby to post- 
pone Coreoran, who paid a full price, as did those under whom 
he claims; yet, as these objections depend on facts peculiar to 
this cause, we deem it useless to critically investigate them, as 
the decree below dismissing the bill was clearly proper, on the 
first and merely legal ground. 
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It is ordered that the decree be affirmed. 
Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Columbia, holden in and for the county of Washington, and 
was argued by counsel. On consideration whereof it is now 
here ordered, adjudged, and decreed by this court, that the decree 
of the said circuit court in this cause be and the same is hereby 
affirmed, with costs. 





Mary Lewis, ADMINISTRATRIX OF STEPHEN J. Lewis, DECEASED, 
APPELLANT, v. Epwarp R. Bet, AssieNez oF I. Beu, Junior. 


Where a claimant upon the government of Brazil assigned his claim to a creditor soon 
after the transaction occurred which gave rise to the claim, and tke assignment ap- 
peared to have been made upon good consideration, the assignee was entitled to 
receive the proceeds of the award of the commissioners. The assignee took meas- 
ures, immediately after the assignment, to protect his rights. 


Tus was an appeal from the circuit court of the United States 
for the District of Columbia, holden in and for Washington 
county. 

The case is stated in the opinion of the court. 


It was argued by Mr. Chilton and Mr. Lawrence, for the plain- 
tiff in error, and by Mr. Bradley, for the defendant. 


Mr. Justice GRIER delivered the opinion of the court. 

The subject-matter in dispute in this case is a sum of money 
in the hands of the secretary of the treasury, which had been 
awarded to the appellant by the commissioner appointed under 
the act of congress to adjust claims under the treaty between the 
United States and Brazil. Stephen J. Lewis, deceased, is ad- 
mitted to have been the original owner of the claim. He was 
owner of one fifth of the brig Caspian, which was illegally seized 
by the Brazilian squadron, in October, 1827, and condemned. 
Lewis was on board at the time, and was robbed of his baggage 
and money to the extent of some four thousand dollars. The 
whole amount awarded on these claims of Lewis, was $11,551. 

Isaac Bell, senior, the father of the appellee, had an assign- 
ment of this claim from Lewis, by deed of assignment, dated 
November, 1828. 

The claim was prosecuted to its final recovery in 1852, by 
Isaac Bell. But having in the meanwhile lost or mislaid his 
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original deed of assignment, and not having sufficient legal proof 
of the copy, the commissioner awarded the money to the admin- 
istratrix of Lewis. 

Isaac Bell, senior, assigned his right to his son, Isaac Bell, 
junior, and he soon after assigned to his brother, the appellee, 
who instituted this proceeding in the circuit court of the District 
of Columbia, under the provisions of the act of congress of July 
3, 1852. 

After the institution of this suit, the original assignment was 
accidentally discovered, and has been satisfactorily proven. The 
court below awarded the money to the complainant below, and 
the administratrix of Lewis has taken this appeal. 

The objections to the title of Edward R. Bell, as champertous, 
collusive, and fraudulent, and made for the purpose of using the 
father as a witness, are wholly unsustained by any evidence. 

There is no principle in equity which prevents a creditor from 
assigning an interest in a debt, after institution of a suit there- 
for, as being within the statutes against champerty and mainten- 
ance ; (see 2 Story’s Eq. 1049, 1054 ;) nor will the want of a full 
money consideration, as between father and son, and brother and 
brother, subject the transaction to such imputation, without 
further proof. The father’s testimony was not offered by the 
appellee in this case ; we are not, therefore, bound to notice the 
question of its admissibility, or the policy of permitting assign- 
ments for the purpose of making the assignor a witness, on which 
so much of the argument of this case was expended. 

It is contended, also, that the assignment of Lewis to Bell, 
senior, is not absolute, but a security only, of some debt which 
has been satisfied ; and that it is voluntary, and imports a trust 
between the parties. 

The deed of assignment, after a recital of the capture of the 
brig Caspian, and the claim preferred by the American minister 
at Brazil, on behalf of Lewis, for indemnity, proceeds as follows: — 

“ Now, know all men by these presents, that the said Stephen 
J. Lewis, for and in consideration of the sum of one dollar, law- 
ful money of the United States, to him in hand paid by Isaac 
Bell, of the city of New York, merchant, the receipt whereof is 
hereby acknowledged, and also for divers other good considera- 
tions him thereunto moving, hath granted, bargained, and sold, 
assigned, transferred, and set over, and by these presents doth 
grant, bargain, and sell, assign, transfer, and set over, unto the 
said Isaac Bell, his executors, ddministrators, and assigns, all and 
singular, the said claim, and all the sum and sums of money 
that may be recovered or received, of and from the said Brazilian 
government, or of and from whomsoever it may concern, for or 
by reason of the said illegal capture, or which may arise from 
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the proceeds of the said brig Caspian and cargo; to have and to 
hold the same and every part and parcel thereof, unto him, the 
said Isaac Bell, his executors, administrators, and assigns, 
forever,” &c., &e. 

This is an absolute assignment of the whole claim of Lewis 
against the Brazilian government. Besides the consideration 
of one dollar, it mentions “divers other good considerations,” 
without specifying them particularly. 

The bill alleges that the real consideration was a large indebt- 
edness of Lewis to Bell, which was never paid, Lewis having 
died in 1844, insolvent. This is denied by the answer. But 
the evidence, as far as it affects the point, tends to establish the 
correctness of the allegations of the bill. After the assignment, 
Lewis does not appear to have interfered in the prosecution of 
this claim, up to the time of his death, in 1844, nor did his admin- 
istratrix set up a claim till the money was recovered, in 1852. 

In December, 1828, it appears that Bell transmitted this assign- 
ment to his agent in Buenos Ayres, in order to prosecute the 
claim, alleging that the “assignment was made by Lewis, in 
consequence of advances made te him in the purchase of a brig 
and cargo.” In the same year, he wrote to the Hon. Henry 
Clay, inclosing the protest of Lewis, in order that our govern- 
ment might be led to urge the payment of his claim, and alleg- 
ing as the reason of his interference, that Lewis was indebted to 
him in the sum of $15,000, and had failed, and had therefore 
made him the assignment now in question. In a letter from 
Bell to Mr. Cambreling, in 1830, urging his interference in 
behalf of the Lewis claim, Bell assigns as the reason for his re- 
quest, that Lewis had become indebted to him, and had no other 
means of payment but through that claim; and to confirm the 
whole matter beyond dispute, the counsel of the respondent be- 
low (now appellant) read in evidence the testimony of Isaac 
Bell, senior, proving the assignment to have been made in con- 
sideration of large indebtedness by Lewis to Bell, and that 
Lewis was then insolvent, and continued so to the time of his 
death. By their own showing, therefore, there is ample considera- 
tion for the assignment, and not the least evidence of a secret trust. 

The decree of the circuit court is, therefore, affirmed. 


Order. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the District of 
Columbia, holden in and for the county of Washington, and was 
argued by counsel. On consideration whereof it is now here 
ordered, adjudged, and decreed by this court, that the decree of 
the said circuit court in this cause be and the same is hereby 
affirmed, with costs. 
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PRINCIPAL MATTERS. 


ABATEMENT. 

1. Where an action on the case was brought in Virginia, against a person to re- 
cover damages for fraudulently recommending a third party as worthy of 
credit, whereby loss was incurred ; and after issue joined upon the plea of not 
guilty, the defendant died, the action did not survive against the executor, but 
abated. Henshaw v. Miller, 212. 

2. The Virginia laws and cases examined. Jlid. 

ABSENT PARTY. 

1. An absent party having no notice of the proceedings, and not being guilty of wil- 
ful laches or unreasonable neglect, will not be concluded by a decree, distribut- 
ing acommon fund. Williams v. Gibbes, 239. 

2. Action on the case for making false representations of the credit of a third party. 

3. Where an action was brought against a person for making false representations 
of the pecuniary condition of a certain party, whereby the plaintiff had been 
induced to sell goods upon credit, and had incurred loss, evidence conducing 
to show that the statements of the defendant were false, ought to have been 
allowed to go to the jury. Jasigi vy. Brown, 183. 

4. The defendant having written to his own agent, and headed the letter confiden- 
tial, it was for the jury to say whether or not it was intended for the exclusive 
perusal of the agent. bid. 

5. It was also for the jury to say, on a thorough examination of the letters, and the 
facts and circumstances connected with them, whether they were calculated to 
inspire, and did inspire, a false confidence in the pecuniary responsibility of 
the party, to which the writer knew he was not entitled. bid. 

Such an action does not survive in Virginia against the executor of the defend- 
ant, but abates. Henshaw v. Miller, 212. 

ADMIRALTY. 

1. Where a libel was dismissed by the district court, which decree was affirmed 
by the circuit court, and it appeared that the claim in the libel amounted 
only to sixteen hundred dollars, an appeal to this court must, upon motion, be 
dismissed for want of jurisdiction. Udall v. Steamship Ohio, 17. 

2. In order to give jurisdiction, the damages must appear on the face of the plead- 
ing on which the claim is made. Interest cannot be added, in computing the 
amount, unless it is specially claimed in the libel. bid. 

3. It is too late when the cause has reached this court, to amend the libel by in- 
serting a special claim for interest. The 24th admiralty rule ought not to be 
construed to extend to cases where an amendment would give jurisdiction 
which would not exist without such amendment. bid. 

4. Where it was alleged in a libel, that the libellant was “ entitled to recover from 
the vessel the damages by him sustained, which amount to the sum of eighteen 
hundred dollars and upwards,” the sum was not sufficient to bring the case 
within the jurisdiction of this court. Olney v. Steamship Falcon, 19. 

5. Interest, not being specially claimed, cannot be computed, for it is considered as 
a part of the damages, being merged in that claim, and is not estimated as a 
distinct item. bid. 

6. A consignee of goods has a right, in his own name, to libel a vessel for their 
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ADMIRALTY, ( Continued.) 
non-delivery, unless there is something to show that he had no interest in them. 
The presumption is, that he had an interest, and to defeat the right to sue, in 
his own name, this presumption must be rebutted by proof. Lawrence vy. Min- 
turn, 100. 

. In the present case, there is no such proof. Ibid. 

. The goods being thrown overboard, the facts in this case show that the jettison 
was justifiable, and the loss occasioned by the perils of the sea. bid. 

9. The nature of the contract explained between the master and owner of a vessel 
and the shipper, where the latter knows that the articles shipped are to be car- 
ried upon the deck, and the cases upon this subject examined. bid. 

10. In this case, the evidence shows that there was no want of due diligence and 
skill, either in the construction of the vessel or the stowage of the cargo. Ibid. 

11. In a case of collision upon Lake Huron, between a propeller and a schooner, 
- evidence shows that the propeller was in fault. Propeller Monticello v. Mol- 
wson, 152. 

12. The fact that the libellants had received satisfaction from the insurers, for the 
vessel destroyed, furnished no good ground of defence for the respondent. Jbid. 

13. In cases of collision, where the | vessel has been abandoned, the measure 
of damages is the difference between her value in her crippled condition and 
her value before the collision ; and this is to be ascertained by the testimony 
of experts, who can judge of the probable expense of raising and repairing the 
vessel. Schooner Catharine vy. Dickinson, 170. 

14. But where the vessel has been actually raised and repaired, the actual cost in- 
curred is the true measure of indemnity. bid. 

15. Where two sailing vessels were approaching each other in opposite directions, 
one closehauled to the wind and the other with the wind free, the weight of 
evidence is that the vessel which was closehauled, luffed just previous to the 
collision. This was wrong; she should have kept her course. bid. 

16. The other vessel had not a sufficient look-out; the excuse given, namely, that 
all hands had, just previously, been called to reef the sails, is not sufficient. /bid. 

17. Both vessels being thus in fault, the loss must be divided. bid. 

18. In a collision which took place at sea between a steamship and a schooner, by 
means of which the schooner was sunk and all on board perished, except the 
man at the helm, the evidence shows that it was not the fault of the steamer. 
Peck v. Sanderson, 178. 

19. Although the night was starlight, yet there was a haze upon the ocean, which 
prevented the schooner from being seen until she came within a distance of 
two or three hundred yards. She was approaching as closehauled to the wind 
as she could be. Under these circumstances, the order to stop the engine, and 
back, was judicious. bid. 

20. The courts of the United States, in the exercise of admiralty and maritime 
jurisdiction, cannot take cognizance of questions of property between the mort- 
gagee of a vessel and the owner. Bogart v. Steamboat John Jay, 399. 

21. The mere mortgage of a ship, other than that of an hypothecated bottomry, is a 
#«ontract without any of the characteristics or attendants of a maritime loan, 
and is entered into by the parties to it, without reference to navigation or 

rils of the sea. Tid. 

22. The admiralty courts in England now exercise a more ample jurisdiction upon 
the subject of mortgages of ships, but it is under a statute of Victoria ; and in 
the United States the admiralty and maritime jurisdiction remains as it was 
before. bid. 

23. A libel in personam cannot be maintained against the owners of a steamboat by 
their general agent or broker, for the balance of an account for money paid, 
laid out, and expended in paying for supplies, repairs, and advertising, together 
with commissions on the disbursements. Minturn v. Maynard, 477. 

APPEAL BOND. 

Where an appeal from a decree in chancery is intended to operate as a supersedeas, 
the security given in the appeal bond must be equal to the amount of the de- 
cree, as it is in the case of a judgment at common law. Stafford v. Union Bank 

of Louisiana, 275. 
ARBITRAMENT AND AWARD. 

1. If an award is within the submission, and contains the honest decision of the 
arbitrators, after a full and fair hearing of the parties, a court of equity will not 
set it aside for error, either in law or fact. Burchell v. Marsh, 344. 


an 
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ARBITRAMENT AND AWARD, ( Continued.) 

2. In this case, one of the parties sued the other for debt, who, in his turn, claimed 
damages for the manner in which he was sued. ‘The submission was broad 
enough to cover all these demands on either side. bid. 

3. One of the claims made by the party who was sued, was for damages for the 
violence of the agent of the creditors ; and the referees heard evidence upon the 
subject. Even if this had been beyond the submission, there was nothing in 
the record to show that the arbitrators made any allowance for this violence 
and slanderous language. Ibid. 

4. The charges of fraud and corruption made in the bill are denied in the answer, 
and the award is not so outrageous as of itself to constitute conclusive evidence 
of fraud or corruption. Error of judgment in the arbitrators is not a sufficient 
ground for setting aside an award. Ibid. 

ASSIGNMENT. 

1. In 1816 an association, called the Baltimore Company, was organized in Balti- 
more for the purpose of furnishing advances and supplies in fitting out a mili- 
tary expedition under General Mina, against Mexico, then a part of the do- 
minions of the King of Spain. See 11 How. 529; 12 Ib. 111; 14 Ib. 610. Me- 
Blair vy. Gibbes, 232. 

2. An assignment of a share in this company, made in 1829 to a bond fide purchaser 
for a valuable consideration, was valid. bid. 

3. Although the transaction was illegal in 1816, and had not changed its character 
in 1829, yet the assignment was not tainted with any illegality. The claim 
against Mexico, as being one of the efforts to establish her independence of 
Spain, rested entirely upon her sense of honor in acknowledging the obligation 
after her independence was achieved ; but after the debt was admitted, the Lond 
Jide assignee became substituted to all the rights of the original shareholder. 
Ibid. 

4. The cases examined, showing how far a bond jfide assignee of an illegal contract 
can claim and enforce his contract of assignment. bid. 

5. An assignment of “all my undivided ninth part, right, title, and interest, of 
every kind whatever, in the claim,” carried with it an assignment of a claim 
to commissions as well as the share itself. bid. 

Moreover, the original holder, or his representatives, would be estopped from 
claiming the proceeds, after they had been received by his bond jfide assignee. 
Ibid. 

7. The cases examined with respect to the assignment of equitable interests and 
choses in action. Hinkle v. ata 353. 

8. Where a prior assignee of a claim against Mexico gave no information of the 
assignment until a subsequent assignee had prosecuted the claim before the 
commissioners, and obtained an award in his favor, the equities of these par- 
ties were equal, and the possessor of the legal title ought to retain the fund. 
Judson vy. Corcoran, 612. 

9. The award was not conclusive amongst the claimants. The decision of a former 
court upon this point again affirmed. J bid. 

10. The cases examined respecting the relative equities of prior and subsequent as- 
signees of a chose in action. Ibid. 

11. Where a claimant upon the government of Brazil assigned his claim to a cred- 
itor soon after the transaction occurred which gave rise to the claim, and 
the assignment appeared to have been made upon good consideration, the as- 
signee was entitled to receive the proceeds of the award of the commissioners. 
The assignee took measures, immediately after the assignment, to protect his 
rights. Lewis v. Bell, 616. 

BANKRUPT LAW. 

1. Where a person took the benefit of the bankrupt law of the United States; 
omitted, in first schedule of property, to take any notice of a claim which he 
had against the Mexican Republic, for the unlawful seizure of the cargo of a 
vessel; filed an amended schedule, in which he mentioned the claim so indis- 

,tinctly as.to give no information of its value, although he was then prosecuting 
it before the board of commissioners ; concealed the evidence of the property, 
so that the assignee in bankruptcy reported that it was of no value, and sold 
the whole, for a nominal consideration, to the sister of the bankrupt, who after- 
wards transferred it to him ; the purchase was fraudulent, under the 4th section 
of the bankrupt law, and also “ the general principles of equity. Clark v. 
Clark, 315. ‘ 


6. 
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BANKRUPT LAW, ( Continued.) 
2. Where a creditor of the bankrupt filed his bill, and gave his bond within thirty 
days after the award of the board of commissioners, this was sufficient within 
the 8th section of the act of March 3, 1849, to carry into effect our treaty with 


Mexico. 
3. The creditor was a cestui que trust of the fund, and had a right to intervene, as 
the assignee in was dead. This was sufficient to give jurisdiction 


to the court. His not having proved his debt did not debar him of this right. 
Another assignee was appointed, and filed his claim without loss of time. //id. 

4. The 8th section of the bankrupt law, limiting actions to two years after the 
bankruptcy, relates only to suits brought against persons who have claims to 
property, or rights of property surrendered by the bankrupt. And, moreover, 
no right of action accrued until the fund existed. Jbid. 

5. The difference between a receiver in chancery and an assignee in bankruptcy 
explained. Booth v. Clark, 322. 

BARON AND FEME. 

Although a deed of warranty may be made by the grantor and wife, in order to 
bar her dower, yet an action in the covenant of warranty cannot be brought 
against her. She can make no such covenants. Griffin et ux. vy. Reynolds, 609. 

BILL OF EXCEPTIONS. 

1. Where a jury is waived, and questions of law and fact decided by the court in 
Louisiana, the rules of the state appellate court require that the whole evidence 
should be put into the record. But where a case is brought up to this court, 
by writ of error from the circuit court of the United States for Louisiana, the 
rules of this court only require that so much of the evidence should be inserted 
- is necessary to explain the legal questions decided by the court. Arthurs vy. 

art, 6. 

2. Consequently, the mere fact that some of the evidence given below is omitted 
from the record, is not of itself sufficient to prevent this court from examining 
the questions of law presented by the record. Ibid. 

3. Where the court decides questions both of law and fact, the admission of im- 
proper testimony is not the subject of a bill of exception, although the exclu- 
sion of proper testimony is so. Ibid. 

4. The rule stated, according to which the appellate court should review the legal 
questions involved in the final judgment of the court below, which has decided 
both law and fact ; and the mode pointed out by which counsel should separate 
the two classes of questions. bid. 

BILL OF EXCHANGE. 

1. In an action upon a bill of exchange by a bond fide assignee against the acceptor, 
it is no good defence that the bill was accepted in order to pay for a sugar-mill 
which was defective ; that the drawers of the bill had promised to put it in order, 
and that the assignee of the bill knew these facts. The acceptor of the bill re- 
lied upon this promise to protect his rights, and not upon a refusal to pay the 
bill when due. Arthurs v. Hart, 6. 

2. Where the protest of a bill of exchange contained an exact copy of the bill, 
but the acceptance was made by “ Chas. Byrne,” instead of “ And. E. Byrne,” 
as it was in the original bill, this variance or error in the name of the ac- 
ceptor’s agent ought not to have excluded the protest from being read in evi- 
dence to the jury. Dennistoun v. , 606. 

3. It is unnecessary that a copy of the protest should be included in the notice to 
the drawer and indorsers. The object of the notice is to inform the party that 
payment has been refused; and Rooms such a description of the note as will 
give sufficient information to identify it, is all that is necessary. bid. 

4. In this case, the ees had an accurate copy of every material fact which could 
identify the bill: the date, the place where drawn, the amount, the merchan- 
dise on which it was drawn, the ship by which it was sent, the balance on the 
cotton for which it was accepted, the names of drafvers, acceptor, indorsers ; 
every thing but the abbreviations and flourishes in the Christian name of the ac- 
ceptor’s agent. This mistake could not mislead any person as to the iden- 
tity of the instrument described. bid. 

BOSTON, CITY OF. 
See Lirrorat Proprietors. 
CALIFORNIA. 

1. By an act of congress passed on the 3d of March, 1851, (9 Stats. at Large, 

631,) provision was made for the appointment of a board of commissioners to 
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CALIFORNIA, ( Continued.) 
settle private land claims in California, and for the transfer of a case decided by 
them to the district court of the United States for California, by way of appea! 
United States v. Ritchie, 525. 

2. This law was constitutional. The board of commissioners was not a court, 
under the constitution, invested with judicial powers; but the commencement 
of the suit in, the district court, when transferred there, must be regarded as 
an original proceeding. The district court could hear additional evidence to 
that which was before the board of commissioners. bid. 

3. The 9th section of the act directed that the United States or the claimant might 

file a petition, praying an appeal to the district court, and other sections 

pointed out the mode of proceeding. But this was all changed by an act 
passed on the 3lst of August, 1852, (10 Stats. at Large, 99,) which directed 
that the filing of a transcript with the clerk of the district court should, ipso 

F ve. operate as an appeal. bid. 

his amounts, also, to a notice to the opposite party. bid. 

. The title of Francisco Solano, an Indian, to a tract of land in California, partic- 
ularly set forth. bid. 

6. Although Solano was an Indian, yet he was competent, according to the laws of 

Mexico at the time of the grant, to take and hold real property. bid. 

. The plan of Iguala, adopted by the revolutionary government of Mexico, in 
1821, and all the successive public documents and decrees of that country, 
recognized an equality amongst all the inhabitants, whether Europeans, Afri- 
cans, or Indians ; and the decree of 1824, providing for colonization, recog- 
nized the citizenship of the Indians, and their right to hold land. bid. 

8. In 1833 and 1834, the government of Mexico passed laws for secularizing the 
missions, under which the public authorities granted the lands belonging to 
them in the same manner as other public lands, bid. 

9. In respect to those lands called Pueblo lands, no opinion is expressed. bid. 

10. By the act of congress passed on the 3d March, 1851, (9 Stats. at Large, 631,) to 
ascertain and settle the private land claims in the State of California, it is 
made the duty of every person claiming lands in California, by virtue of any 
right or title derived from the Spanish or Mexican government, to present 
the same to the commissioners (to be appointed under that act) who were to 
examine and decide upon the validity of the claim. Fremont v. United States, 
542. 

11. The commissioners, the district, and the supreme court, in deciding on any 
claim brought before them, were directed to be governed by the treaty of Guada- 
loupe Hidalgo, the law of nations, the laws, usages, and customs of the 
government from which the claim is derived, the principles of equity, and 
the decisions of the supreme court of the United States, as far as they are ap- 
plicable. bid. 

12. Under this act, not only inchoate or equitable titles, but legal titles, also, were 
required to be passed upon the court. This was an essential difference from 
the act of 1824, under which claims to land in Louisiana and Florida were 
decided, and which related to inchoate equitable titles. bid. 

13. Grants of land in Louisiana and Florida were usually preceded by a concession 
and survey; and until a survey took place, nogtitle accrued to the grantee 
Hence, this court has always decided that where the grantee took no further 
steps in the matter, he had acquired no right, legal or equitable, to the lands 
under the Spanish government. . lid. 

14. The laws of these territories, under which titles were claimed, were never treated 
by this court as foreign laws, to be decided as a question of fact; but the court 
held itself bound to notice them judicially, as much so as the laws of a 
State of the Union. bid. 

15. On the 29th of February, 1844, Micheltorrena, the governor of California, 
granted to Juan B. Alvarado, the tract of land known by the name of Mari- 
posas, to the extent of ten square leagues within the limits of the Snow Moun- 
tain, (Sierra Nevada,) and the rivers known by the names of the Chanchilles, 
of the Merced and San Joaquin, as his property, subject to the approbation 
of the most excellent departmental assembly, and to certain conditions. bid 

16. This grant conveyed to him a present and immediate interest. If any subse- 
quent grantee of the government had made a survey within the described limits, 
his title would have been paramount to that of Alvarado. But no such grant 
and survey were made. bid. 


uw - 


wa 











624 INDEX. 


CALIFORNIA, ( Continued.) 
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18. 
19. 


20. 


21. 


22. 


. The case of Rutherford v. Greene’s Heirs, 2 Wheat. 196, examined. bid. 

No further and definite grant, stating that the conditions had been complied 
with, was necessary. bid. 

The conditions were conditions subsequent, but a non-compliance with them 
did not amount to a forfeiture of the grant. bid. 

There was no unreasonable delay or want of effort, on the part of Alvarado 
to fulfil the conditions, so that there is no room for the presumption that he 
intended to abandon the property. Ibid. 

The reasons explained why Alvarado did not make a survey or a settlement 
and why Fremont, his vendee, did not. bid. 

One of the conditions was that Alvarado should not sell, alienate, or mortgage 
the property. But this restriction was void, as being against the laws of 
Mexico, and, moreover, at the time of the sale to Fremont, California was 
held by the United States as a conquered country, and an American citizen 
had a right to purchase property. Although Mexico might have avoided the 
sale, there is no public oe which could require the United States to do so; 
and any law which subjected an American citizen to disabilities was necessa 
rily abrogated without a formal repeal. bid. 


. The question about the right to mines does not arise in the present case. /hid 
. The United States have to direct, by law, how the survey is to be made, in the 


form and divisions prescribed for surveys in California, embracing the entire 
grant in one tract. Jbid. 


. The acts of congress require that every vessel shall be registered by the col 


lector of the district in which is the port nearest to the place where her owner 
or owners reside. The name of this port must be painted on her stern, in 
large letters; and every bill of sale of her must be recorded in the office 
where she is registered. Hays v. Pacific Steamship Co, 596. 


. Where a company, incorporated by New York, (all the stockholders being resi- 


dents of that State,) owned vessels which were employed in the transportation 
of passengers, &c., between New York and San Francisco, in California, and 
between San Francisco and different ports in the territory of Oregon; all of 
which vessels were ocean steam-ships, and duly registered in New York ; that 
they remained in California no longer than was necessary to land their passen- 
gers and freight, and prepare for the next voyage ; these vessels are not liable 
to assessment and taxation under the laws of California and authorities of 
San Francisco. bid. 


. They were there but temporarily engaged in lawful trade and commerce, with 


their situs at the home port, where the vessels belonged, and where the owners 


were liable to be taxed for the capital invested, and where the taxes had been 
paid. Lbid. 


CHANCERY. 


1. 


~1 


See Fraup. 

Where a bill was filed by several distributees of an estate, to compel the pay 
ment of money alleged to be due to them, and a decree was rendered in their 
favor, this court has jurisdiction over an appeal, although the amount payable 
to each individual claimant was less than two thousand dollars. Shields y 
Thomas, 3. 


. The aggregate amount which the defendant was decreed to pay, was more than 


two thousand dollars ; and as to him, this is the matter in dispute. bid. 


. The complainants all claimed under the same title ; and it was of no consequence 


to the defendant in what proportions they shared the money amongst them 
Ibid. 


. The cases upon this point examined. Jbid. 
. Where the death of a party complainant was suggested at December term, 1851, 


of this court, and his legal representatives did not appear by the tenth day of 
this term, the bill must, as to him, be entered, abated under the 61st rule of this 
court. Barribeau vy. Brant, 43. 


. As to the other complainant, the allegation that a deed which she executed 


ought to be set aside, upon the ground of fraud and misrepresentation, and in- 
adequacy of price, is not sustained by the evidence ; nor is the allegation that 
she was a joint-tenant, and not a tenant in common, sustained by a construc- 
tion of the deed. bid. 


. Where the complainant, after filing his bill, conveyed all his interest to a trus- 


tee, and died pending an appeal which he took to this court, the trustee can- 
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CHANCERY, ( Continued.) 
not be permitted to be made a party to the proceedings in this court. The only 
persons who can appear in the stead of the complainant, are those who, upon 
his death, succeed to the interest he then had, and upon whom the estate then 
devolves. bid. 

8. Where a bill in chancery avers that the defendant is a citizen of another State, 
this averment can only be impugned in a special plea to the jurisdiction of the 
court. The answer is not the proper place for it, under the 33d rule of equity 
practice established by this court. Wickliffe v. Owings, 47. 

9. The plea of the defendant, that he had instituted a suit against the complainant 

in a state court, in the same controversy, prior to the institution of this one in 

the circuit court of the United States,*is not sustained by the evidence ; nor is 
the allegation that the title of the complainant is invalid. bid. 

Upon a bill filed, under a statute of Kentucky, by a person having both the legal 
title to, and the possession of, land, against a person setting up a claim thereto, 
for the purpose of quieting the title, this court decides that the complainant is 
entitled to relief, and proceeds to render such decree as the circuit court ought 
to have rendered. Jthid. 

11. A vendor sold an estate in Louisiana for a large sum of money, and received 
payment, from time to time, for nearly one half of the amount. Afterwards, he 
agreed to take back the property, upon the payment of an additional sum of 
money, which was secured to him by the promissory notes of six individuals, 
four of whom lived in Louisiana, and two in Mississippi. Shields vy. Barrow, 130 

12. Becoming dissatisfied with this arrangement, the vendor filed a bill in the circuit 
court of the United States for Louisiana, against the two citizens of Mississippi, 
to set aside the agreement as having been improperly procured, and to restore 
him to his rights under the original sale. /bid. 

13. All the six persons with whom the second arrangement was made, were in 
dorsers upon the notes originally given by the vendee for the purchase-money 
under the sale. bid. 

14. The four parties to the compromise, who resided in Louisiana, not being suable 
in the circuit court of that State, and their presence, as defendants, being nec- 
essary, the court could not rescind the contract as to two, and allow it to stand 
as to the other four. Consequently, it could not pass a decree as prayed. Jbid 

15. Neither the act of congress of 1839, (5 Stats. at Large, 321, § 1,)mor the 47th 
rule for the equity practice of the circuit courts, enables a circuit court to make 
a decree in equity, in the absence of an indispensable party, whose rights must 
necessarily be affected by such decree. bid. 

16. The cases upon this point, the statute, and the rule examined. Jbid. 

17. The bill should have been dismissed. Ibid. 

18, The two Mississippi defendants answered. bid. 

19. The bill insisted that the compromise was made in good faith, and one of them 

filed a cross-bill against the vendor to compel him to carry it out. bid. 

This cross-bill was also defective, as to parties, the other sureties and the vendee 
having an interest in the subject; so that, without their presence, no decree 
could be made. Ibid. 

21. The vendor then filed a petition, by way of amended bill, stating his willing- 
ness to carry out the compromise upon certain conditions, which he prayed the 
court to enforce. bid. 

22. This was irregular. The rules about amendments examined. Ibid. 

23. The court then passed an order, that unless the two Mississippi defendants 
should, before a day named, file a cross-bill, and make all the Louisiana parties 
defendants, the vendor might proceed upon his prayer to rescind the compro- 
mise, as far as the two Mississippi parties were concerned. Ibid. 

24. This was entirely irregular. Parties cannot be forced into court in this way; nor 
can new parties be brought into a cause by a cross-bill. bid. 

25. The mode considered of making new parties, when necessary. hid. 

26. The original and cross-bills must be ordered to be dismissed. bid. 

27. A bond fide assignee of an illegal contract can in some cases enforce his con- 
tract of assignment. McBlair v.*Gibbes, 232. 

28. Where an appeal from a decree in chancery is intended to operate as a superse- 
deas, the security given in the appeal bond must be equal to the amount of 
the decree, as it is in the case of a judgment at common law. Stafford v. Union 
Bank, 275. 

29. Where the security is insufficient, this court will, upon motion of the appellee, 
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CHANCERY, ( Continued.) 
lay a rule upon the judge below, to show cause why a mandamus should not 
— commanding him to carry into execution the decree of the court below. 
bid. 

30. Upon cause shown by the judge that, having taken what he considered to be 
good and sufficient security, the cause was appealed to this court, which re- 
moved it from his jurisdiction, and that he had no power to make an order in 
the case, this court will order a peremptory mandamus. Ibid. 

31. But as the security given was suftciont to bring the case before this court by ap- 
peal, a motion to dismiss the appeal must be overruled. bid. 

32. In 1816, an association called the Baltimore Company, was organized in Balti- 
more, for the purpose of furnishimg advances and supplies in fitting out a mili- 
tary expedition under General Mina, against Mexico, then a part of the do- 
minions of the King of Spain. Sce 11 How. 529, and 12 Ib. 111. Williams 
v. Gibbes, 239. 

33. One of the shareholders having become insolvent, in 1819, his trustee sold the 
share in 1825. The original transaction being illegal, the share could not be 
considered by the laws of Maryland, as property passing by the insolvency to 
the trustee. Consequently, the sale by the trustee passed nothing to the as- 
signee. ‘The court of appeals of Maryland so decided, and this court adopts 
their construction of their own laws. bid. 

34. An act of the Legislature of Maryland, passed in 1841, made the sale of 1825 
valid, so far only as defects existed for the want of a bond, by the trustee in 
insolvency, and the want of a ratification of the sale by the court. But it did 
not purport to cure other defects in the title of the trustee. Nor did the court 
of appeals decide that it went any further than to cure the two defects above 
mentioned. bid. 

35. In 1846, the Baltimore county court distributed the fund, and awarded the pro- 
ceeds of the share in question to the executors of the assignee. This decree 
was affirmed by the court of appeals in 1849. But during this time there was 
no person authorized to protect the interest of the insolvent. He had died in 
1836, and no letters of administration upon his estate were taken out until 
1852. Ibid. 

36. In the distribution of a common fund amongst the several parties interested, an 
absent party, who had no notice of the proceedings, and who was not guilty of 
wilful laches or unreasonable neglect, will not be concluded by the decree of 
distribution from the assertion of his right by bill or petition against the trus- 
tee, executor, or administrator; or, in case they have distributed the fund in 
pursuance of an order of the court, against the distributees. bid. 

37. The English and American cases upon this point examined. bid. 

38. The present claim being made by the administrator of the insolvent, against the 
executors of the assignee, it is not necessary, under the circumstances of the 
case, to turn the plaintiff over, for his remedy, against the distributees. bid. 

39. There was a judgment recovered in the supreme court of New York, upon which 
a fieri facias was issued, the return to which was, “no goods, chattels, or real 
estate of the defendant to be levied upon. Booth vy. Clark, 322. 

40. The creditor then filed a creditor’s bill before the chancellor of the first circuit in 
the State of New York, to subject the equitable assets and choses in action of ‘ 
the debtor to his judgment. The bill was taken pro confesso, and, in 1842, a 
receiver was appointed. The debtor was also enjoined from making any dis- 
position of his estate, legal or equitable ; but the court had not been applied 
to, either by the creditor or the receiver, for any order upon the debtor, in per- 
senam, to coerce his compliance with the injunction or decree. bid 

41. In 1843, the debtor went into another State and took the benefit of the bankrupt 
law of the United States. An assignee was appointed, and, after his death, 
another person to succeed him. bid. 

42. In 1851, a sum of money was awarded to the debtor for a claim accruing ante- 
rior to the judgment, by the commissioners under the Mexican treaty, which 
was claimed by the receiver and also by the assignee in bankruptcy, both pros- 
ecuting their claims in the circuit count of the United States for the District 
of Columbia. bid. 

43. The assignee in bamkruptcy has the best right to the fund. bid. 

44. A receiver is an officer of the court which appoints him, but cannot sue, in a 
foreign jurisdiction, for the property of the debtor. bid. 

45. The proper course would be to compel obedience to the injunction, by a coercion 
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of the person of the debtor, obliging him either to bring the property in dis- 
pute within the jurisdiction of the court, or to execute such a conveyance or 
transfer thereof, as will be sufficient to vest the legal title as well as the pos- 
session of the property according to the lex loci rei site. Ibid. 

The New York and English cases upon this subject examined. bid. 

The distinction between a receiver in chancery, under a creditor’s bill and au 
assignee in bankruptcy explained. bid. 


. In England, an assignee in bankruptcy is held to be vested with the personal 


property of the bankrupt which is in foreign countries; and her courts ac- 
knowledge the validity of the title of a foreign assignee to property in England, 
when such title emanates from a country which has a bankrupt law similar to 
her own. bid. 

But this rule does not prevail in the United States, either as regards a foreign 
assignee or an assignee under the laws of another Statein the Union. The 
reason is stronger for declining to give such efficacy to a receiver under a cred- 
itor’s bill. And, moreover, there was in this case a want of vigilance in the 
creditor and receiver, by their omitting to proceed in the regular chancery prac- 
tice against the person of the debtor, as above stated. bid. 


. Where a bill was filed for the specific execution of a contract, and it appeared 


that the notes given for the purchase of the property had never been paid, and 
the property was sold for the payment of the consideration-money, the bill was 
properly dismissed. Boone v. Missouri Iron Co. 340. 


. No principle in equity is better settled, than that he who asks a specific execu- 


tion of his contract must show a performance, on his part, or that he has of- 
fered to perform. Neither of these was done in this case. bid. 


. If an award is within the submission, and contains the honest decision of the 


arbitrators, after a full and fair hearing of the parties, a court of equity will not 
set it aside for error, either in law or fact. Burchell v. Marsh, 344. 

In this case, one of the parties sued the other for debt, who, in his turn, claimed 
damages for the manner in which he was sued. The submission was broad 
enough to cover all these demands on either side. bid. 

One of the claims made by the party who was sued, was for damages for the 
violence of the agent of the creditors; and the referees heard evidence upon this 
subject. Even if this had been beyond the submission, there was nothing in 
the record to show that the arbitrators made any allowance for this violence 
and slanderous language. Jbid. 


5. The charges of fraud and corruption made in the bill are denied in the answer, 


and the award is not so outrageous as of itself to constitute conclusive evi- 
dence of fraud or corruption. Error of judgment in the arbitrators is not a 
sufficient ground for setting aside an award. Ibid. 


. Where a complainant in chancery averred that a note of which he was one 


of the makers, had been deposited by the holder, amongst other collateral 
securities, with a person who had become responsible for the debts of the 
holder ; and averred further that enough had been collected from these collat- 
eral securities to meet and defray all the responsibilities incurred, the evidence 
showed that this was not the fact. The amount collected was not enough, by 
a large deficiency, to reimburse the losses incurred as indorser and surety. 


Hinkle v. Wanzer, 353. 


. The evidence is not sufficient to show that the note had been paid by another of 


the makers than the complainant; or that a release had been executed to him 
by the holder of the note. The answer is substantially responsive to the 
dean, and denies it. Other circumstances disclosed in the evidence, sustain 
the answer. bid. 


. The collateral securities, being deposited with counsel for the purpose of pay- 


ing the debts of the insolvent as they were collected, were properly held by the 
counsel as a trust fund, and it was correct to allow the surety to control the 
judgment upon the note in question. bid. 

The cases examined with respect to the assignment of equitable interests and 
choses in action. Ibid. 


. A resident in Pennsylvania made his will, in 1829, giving annuities to his wife 


and others, and directing that his executors, or the survivor of them, after the 
decease of his wife, should provide for the annuitants, then living, and dispose 
of the residue of his property for the use of such charitable institutions in 
Pennsylvania and South Carolina as they or he may deem most beneficial to 
mankind. Jontain v. Ravenel, 369. 
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61. 
62. 


63. 


64. 


65. 
66. 


67. 


68. 


69. 


His wife and three other persons were appointed executors. bid. 

The three other persons all died during the lifetime of the wife. No appoint- 
ment of the charity was made or attempted to be made during the lifetime of 
the executors. IJtd. 

The charity cannot now be carried out. bid. 

The executors were vested with a mere power of appointment without having 
any special trust attached to it. In England, the case could only be reached 
by the eo power of the crown acting through the sign-manual of the 
king. bid. 

The ‘English and American cases upon this subject examined. bid. 

A court of equity does not interfere with judgments at law, unless the com- 
ylainant has an equitable defence of which he could not avail himself, at law, 

ecause it did not amount to a legal defence, or had a good defence at law 
which he was prevented from availing himself of by fraud or accident, un- 
mixed with negligence of himself or his agents. Hendrickson v. Hinckley, 443. 

Therefore, a bill was properly dismissed where the complainant sought relief 

from a judgment at law, for the following reasons : — 


. Where he alleged that he had been defrauded in the sale of the property, for 


the purchase of which he gave his notes. The fraud was pleaded at law, and 
the verdict against him. Moreover, six years elapsed between the sale and 
suit, and no effort was made to rescind the contract. Jbid. 


. Certain verbal promises alleged to have been made by the agent of the vendor. 


These were not admissible in any court to vary a contract. This defence 
was also set up at law, and failed. bid. 


. That certain letters from a co-defendant were read to the jury as admissions. 


This ground of relief was also untenable. bid. 


. That certain claims of set-off existed which he purposely abstained from using in 


the trial at law. If he voluntarily waived this defence, relying upon a separate 
action, he has no right now to ask a court of equity to interfere. /bid. 

The penalties for the violation of a copyright imposed by the 7th section of the 
act of 1831, (4 Stats. at Large, 438,) namely, the forfeiture of the printed copies 
and the sum of one dollar for each sheet unlawfully printed, cannot be enforced 
in a court of equity. Stevens v. Gladding, 448. 

Under a prayer for general relief, the court can decree for an account of profits. 
This right is incident to the right toan injunction in copy and patent right 
eases. bid. 


. Where a complainant sought to recover by bill in chancery the proceeds of a 


judgment which he alleged that his debtor had against a third person, and it 
turned out that his debtor had only an interest of one fourth in this judgment, 
which fourth was collected and the proceeds paid over to the solicitor of the 
complainant during the pendency of the suit, the bill was properly dismissed 
at the cost of the complainant. Bhodes v. Farmer, 464. 

The assignment of the judgment was, in reality, conditional, although absolute 
on its face; and the present bill being in the nature of a bill to carry that 
assignment into effect, in such a case parol evidence is admissible to rebut or 
explain an equitable interest. bid. 


. The judgment was nominally assigned to the debtor, but his equitable interest in 


it was only one fourth, which was all that the complainant was entitled to. This 
fourth being paid before the decree, together with costs up to that time, it was 

roper to dismiss the bill at the cost of the complainant. bid. 

here a promissory note was given in Mississippi, for the purchase of slaves, 
the title of the vendor of which afterwards proved to be defective, but in the 
mean time a foreign creditor of the vendor had laid an attachment in the 
hands of the vendee, for the amount of the’ promissory note, and obtained 
judgment against him as garnishee, the purchaser of the slaves should be cred- 
ited upon the judgment against him, with the value of the slaves at the time 
when they were taken away from him, and the damages, costs, and expenses 


actually paid upon the decrees of the court of chancery in Mississippi. Wan- 
zer v. Truly, 584. 


. Where a complainant filed a bill in chancery against numerous defendants, 


seven of whom were selected by the court to represent the rest; and after 
these seven had answered the bill, two of them filed a cross-bill against the orig- 
inal complainant, and also against all their co-defendants, an appeal from a 
decree dismissing this cross-bill, will not lie to this court. It must be dismissed 
for want of jurisdiction. Ayres v. Carver, 591. 
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CHARITIES. 

See Uses anp Trusts. 

CHARTER-PARTY. 

1. A charter-party is an informal instrument, often having inaccurate clauses, which 
ought to have a liberal construction, in furtherance of the real intention of the 
parties and usage of trade. Raymond y. Tyson, 53. 

2. Cases cited to illustrate and explain this rule. bid. 

3. Though the owner of a ship, of which the charterer is not the lessee, but freighter 
only, has a lien upon the cargo for freight, properly so called, and also for a sum 
agreed to be paid for the use and hire of the a his lien may be considered as 
having been waived, without express words to that effect, if there are stipula- 
tions in the charter-party inconsistent with the exercise of the lien, or when it 
can fairly be inferred that the owner meant to trust to the personal responsibility 
of the charterer. bid. 

. The American and English cases upon this subject examined. Tbid. 

. Where a ship was chartered for a voyage from London direct, or from thence to 
Cardiff, in Wales, (if required,) to load for a port or ports on the Pacific, where 
she was to be employed between such ports as the charterers might elect, thence 
to be returned back, either to New York or Great Britain, at their option; the 
time for her employment being to the full term of fifteen months, with a privi- 
lege to the charterers to extend it to twenty-four months ; the charterers paying 
two thousand dollars per month, payable in New York semiannually; the 
circumstances of the case indicate that the owner meant to waive his lien upon 
is —- for freight, and trust to the personal responsibility of the charterer. 

bid. 

6. The ship having arrived at San Francisco, with a cargo of coal, a libel filed to 
hold the cargo responsible for the freight, ought to have been dismissed. bid. 

CHILDREN AND GRANDCHILDREN, 

See “ Issur.” 
CHOSES IN ACTION, ASSIGNMENT OF. 
See CLAIMS UPON FoREIGN GOVERNMENTS. 

1. The cases examined with respect to the assignment of equitable interests and 
choses in action. Hinkle v. Wanzer, 353. 

2. The cases examined respecting the relative equities of prior and subsequent 
assignees of a chose in action. Judson vy. Corcoran, 612. 

3. Where a claimant upon the government of Brazil assigned his claim to a creditor 
soon aften the transaction occurred which gave rise to the claim, and the assign- 
ment appeared to have been made upon good consideration, the assignee was 
entitled to receive the proceeds of the award of the commissioners. The as- 
signee took measures, immediately after the assignment, to protect bis rights. 
Lewis v. Beil, 616. 

CITATION. 

1. Where a proceeding was instituted in Louisiana, in the name of the Treasurer of 
the State, to recover a tax imposed upon property inherited by aliens, a citation 
served upon that officer was sufficient. He was the “adverse party,” under 
the judiciary act. Poydras de la Lande v. Treasurer of Louisiana, 1. 

2. The tenth rule of this court, directing process to be served upon the chief exec- 
utive magistrate and attorney-general, applies to those cases only in which the 
State is a party on the record. When an officer of the State is the party pros- 
ecuting the suit for the State, the citation must be served on him. bid. 

CLAIMS UPON FOREIGN GOVERNMENTS. 

1. In 1816, an association, called the Baltimore Company, was organized in Balti- 
more, for the purpose of furnishing advances and supplies in fitting out a mili- 
tary expedition under General Mina, against Mexico, then a part of the domin- 
ions of the King of Spain. See 11 How. 529, and 12 Ib. 111; 14 Ib. 610. 
McBlair v. Gibbes, 232. 

2. An assignment of a share in this company, made in 1829 to a bond fide purchaser 
for a valuable consideration, was valid. bid. 

3. Although the transaction was illegal in 1816, and had not changed its character 
in 1829, yet the assignment was not tainted with any illegality. The claim 
against Mexico, as being one of the efforts to establish her independence of 
Spain, rested entirely upon her sense of honor in acknowledging the obligation 
after her independence was achieved ; but, after the debt was admitted, the bond 
fide assignee became substituted to all the rights of the original shareholder. 


Lbid. 
53 * 


ao 
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CLAIMS UPON FOREIGN GOVERNMENTS, ( Continued.) 


4. 


5. 


~! 


@ 


The cases examined, showing how far a bond fide assignee of an illegal contract 
can claim and enforce his contract of assignment. J/bid., 

An assignment of “all my undivided ninth part, right, title, and interest, of every 
kind whatever, in the claim,” carried with it an assignment of a claim to com- 
missions as well as the share itself. bid. 


. Moreover, the original holder, or his representatives, would be estopped from 


—"s the proceeds, after they had been received by his ond fide assignee. 
bid. 


. In 1816, an association, called the Baltimore Company, was organized in Balti- 


more, for the purpose of furnishing advances and supplies in fitting out a mili- 
tary expedition under General Mina, against Mexico, then a part of the domin- 
ions of the King of Spain. See 11 How. 529, and 12 Ib. 111. Williams vy. 
Gibbes, 239. 


. One of the shareholders having become insolvent in 1819, his trustee sold the 


share in 1825. The original transaction being illegal, the share could not be 
considered, by the laws of Maryland, as property passing by the insolvency to 
the trustee. Consequently, the sale by the trustee passed nothing to the as- 
signee. The court of appeals of Maryland so decided, and this court adopts 
their construction of their own laws. bid. 


. An act of the Legislature of Maryland, passed in 1841, made the sale of 1825 


valid, so far only as defects existed for the want of a bond, by the trustee in in- 
solvency, and the want of a ratification of the sale by the court. But it did not 
purport to cure other defects in the title of the trustee. Nor did the court of 
appeals decide that it went any further than to cure the two defects above men- 
tioned. bid. 


. In 1846, the Baltimore county court distributed the fund, and awarded the pro- 


ceeds of the share in question to the executors of the assignee. This decree 
was affirmed by the court of appeals in 1849. But during this time there was 
no person authorized to protect the interest of the insolvent. He had died in 
1836, and no letters of administration upon his estate were taken out until 
1852. TJbid. 


. In the distribution of a common fund amongst the several parties interested, an 


absent party, who had no noti¢e of the proceedings, and who was not guilty of 
wilful laches or unreasonable neglect, will not be concluded by the decree of 
distribution from the assertion of his right by bill or petition against the trustee, 
executor, or administrator; or, in case they have distributed the fund in pursu- 
anee of an order of the court, against the distributees. Ibid. 


. The English and American cases upon this point examined. bid. 
. The present claim being made by the administrator of the insolvent, against the 


executors of the assignee, it is not necessary, under the circumstances of the 
case, to turn the plaintiff over, for his remedy, against the distributees. bid. 


. Where a prior assignee of a claim against Mexico gave no information of the 


assignment until a subsequent assignee had prosecuted the claim before the 
commissioners, and obtained an award in his favor, the equities of these parties 
were equal, and the possessor of the legal title ought to retain the fund. Jud- 
son v. Corcoran, 612. 


. The award was not conclusive amongst the claimants. The decision of a former 


court upon this point again affirmed. Ibid. 


. The cases examined respecting the relative equities of prior and subsequent as- 


signees of a chose in action. Ibid. 


. Where a claimant upon the government of Brazil assigned his claim to a creditor 


soon after the transaction occurred which gave rise to the claim, and the assign- 
ment appeared to have been made upon good consideration, the assignee was 
entitled to receive the proceeds of the award of the commissioners. The as- 
signee took measures, immediately after the assignment, to protect his rights. 
Lewis v. Bell, 616. 


COLLECTORS OF THE REVENUE. 


2. 


Congress have directed by law that in certain cases the duties of collectors of the 
revenue should be united with those of naval officer or surveyor of the port, but 
never with those of inspector of the customs. Stewart v. United States, 116. 

Therefore, where a person held the two offices of collector of the revenue and in- 
spector of the customs, and charged a salary for each office separately, it was 
irregular. bid. 


3. In May, 1822, Congress passed an act, (3 Stats. at Large, 693,) directing that 
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COLLECTORS OF THE REVENUE, ( Continued.) 

“no collector, surveyor, or naval officer, shall ever receive more than $400 an- 
nually, exclusive of his compensation as collector, surveyor, or naval officer, 
and the fines ahd forfeitures allowed by law for any services he may perform for 
the United States in any other office or capacity.” bid. 

4. This act was intended to provide compensation to the collector, &c., for extraor- 
dinary services incident to their respective offices, and to them only; but did 
not include the union of the two offices of collector and inspector of the cus- 
toms. A different mode and rate of compensation for inspectors was provided 
by law. Ibid. 

5. The tariff act of 1842, (5 Stats. at Large, 548,) provided that if the appraised 
value of merchandise should exceed, by ten per centum or more, the invoice 
value, an additional duty should be imposed of fifty per centum of the duty 
imposed on the same, where fairly invoiced. Ring v. Maxwell, 147. 

6. The act of 1846, (9 Stats. at Large, 42,) reduced this additional duty to twenty 
per centum. Jid. 

7. Although this additional duty may have been considered as a penalty, and as 
such, a moiety given to the officers of the custom-house, under the act of 1842, 

and the same disposition of it would have been made under the act of 1846, if 
there had been no other legislation, yet the act of February, 1846, (9 Stats. at 
Large, 3,) declares that it shall not be considered a penalty for the purpose of 
being distributed. Ibid. 

. Therefore, the additional duty of twenty per centum, levied by the collector, under 
the 8th section of the act of July 30, 1846, is not to be considered as a penalty, 
one moiety whereof is to be distributed amongst the officers of the custom- 
house. bid. 

9. Where there were two consecutive commissioners and two sets of sureties, the 
latter set were responsible for all money which remained in the hands of the 
principal at the expiration of the first commission. If it was misapplied 
during the first term of office, it was incumbent upon the second set of sureties 
to show that it was so. Bruce v. United States, 437. 

COLLISION OF VESSELS. 

See ADMIRALTY. 

COMMERCIAL LAW. 

1. In an action upon a bill of exchange by a bond Jide assignee against the acceptor, 
it is no good defence that the bill was accepted in order to pay for a sugar-mill 

which was defective; that the drawers of the bill had promised to put it in 
order, and that the assignee of the bill knew these facts. The acceptor of the 
bill relied upon this promise to protect his rights, and not upon a refusal to pay 
the bill when due. Arthurs v. Hart, 6. 

2. A charter-party is an informal instrument, often having inaccurate clauses, which 
ought to have a liberal construction, in furtherance of the rea] intention of the 
parties and usage of trade. Raymond v. Tyson, 53. 

3. Cases cited to illustrate and explain this rule. bid. 

+. Though the owner of a ship, of which the charterer is not the lessee, but freighter 
only, has a lien upon the cargo for freight, properly so called, and also for a sum 

agreed to be paid for the use and hire of the ship, his lien may be considered as 
having been waived, without express words to that effect, if there are stipulations 
in the charter-party inconsistent with the exercise of the lien, or when it can 
fairly be inferred that the owner meant to trust to the personal responsibility of 
the charterer. Ibid. 

5. The American and English cases upon this subject examined. Ibid. 

6. Where a ship was chartered for a voyage from London direct, or from thence to 
Cardiff, in Wales, (if required,) to load for a port or ports on the Pacific, where 
she was to be employed between such ports as the charterers might elect, thence 
to be returned back, either to New York or Great Britain, at their option ; the 
time for her employment being to the full term of fifteen months, with a privilege 
to the charterers to extend it to twenty-four months ; the charterers paying two 
thousand dollars per month, p&yable in New York semiannually; the circum- 
stances of the case indicate that the owner meant to waive his lien upon the 
cargo for freight, and trust to the personal responsibility of the charterer. bid. 

7. The ship having arrived at San Francisco, with a cargo of coal, a libel filed to 
hold the cargo responsible for the freight, ought to have been dismissed. bid. 

A consignee of goods has a right, in his own name, to libel a vessel for their non- 

delivery, unless there is something to show that he hadno interest inthem. ‘The 
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COMMERCIAL LAW, ( Continued.) 


16. 


presumption is, that he had an interest, and to defeat the right to sue, in his own 
name, this presumption must be rebutted by proof. Lawrence v. Minturn, 100. 


. In the present case there is no such proof. bid. 
. The goods being thrown overboard, the facts in this case show that the jettison 


was justifiable, and the loss occasioned by the perils of the sea. lid. 


. The nature of the contract explained between the master and owner of a vessel 


and the shipper, where the latter knows that the articles shipped are to be carried 
upon the deck, and the cases upon this subject examined. bid. 


. In this case, the evidence shows that there was no want of due diligence and skill, 


either in the construction of the vessel or the stowage of the cargo. bid. 


. In a case of collision upon Lake Huron, between a propeller and a schooner, the 


evidence shows that the propeller was in fault. Propeller Monticello vy. Mollison, 
152. 


. The fact that the libellants had received satisfaction from the insurers, for the 


vessel destroyed, furnished no good ground of defence for the respondent. Zbid. 


. Where the protest of a bill of exchange contained an exact copy of the bill, but 


the acceptance was made by “ Chas. Byrne,” instead of “ And. E. Byrne,” as 

it was in th original bill, this variance or error in the name of the acceptor’s 

agent ough: not to have excluded the protest from being read in evidence to the 

jury. Dennistoun v. Stewart, 606. 

It is unnecessary that a copy of the protest should be included in the notice to the 
drawer and indorsers. The object of the notice is to inform the party that 
payment has been refused ; and hence such a description of the note as will give 
sufficient information to identify it, is all that is necessary. bid. 


. In this case, the protest had an accurate copy of every material fact which could 


identify the bill: the date, the place where drawn, the amount, the merchandise 
on which it was drawn, the ship by which it was sent, the balance on the cotton 
for which it was accepted, the names of drawers, acceptor, indorsers; every 
thing but the abbreviations and flourishes in the Christian name of the acceptor’s 
agent. This mistake could not mislead any person as to the identity of the 
instrument described. bid. 


CONFLICT OF LAWS. 


1. 


te 


au 


10. 


See Insotvent Laws. 

There was a judgment recovered in .ne supreme court of New York, upon which 
a fiert fucias was issued, the return to which was, “no goods, chattels, or real 
estate of the defendant to be levied upon.” Booth v. Clark, 322. 


. The creditor then filed a creditor’s bill before the chancellor of the first circuit in 


the State of New York, to subject the equitable assets and choses in action of the 
debtor to his judgment. The bill was taken pro confesso, and, in 1842, a receiver 
was appointed. The debtor was also enjoined from making any disposition of 
his estate, legal or equitable ; but the court had not been applied to, either by 
the creditor or the receiver, for any order upon the debtor, in personam, to coerce 
his compliance with the injunction or decree. Ibid. 


. In 1843, the debtor went into another State, and took the benefit of the bankrupt 


law of the United States. An — was appointed, and, after his death, 
another person to succeed him. bid. 


. In 1851, a sum of money was awarded to the debtor for a claim accruing anterior 


to the judgment, by the commissioners under the Mexican treaty, which was 
claimed by the receiver and also by the assignee in bankruptcy, both prosecuting 
their claims in the circuit court of the United States for the District of 
Columbia. bid. 


. The assignee in bankruptcy has the best right to the fund. bid. 
. A receiver is an officer of the court which appoints him, but cannot sue, in a 


foreign jurisdiction, for the property of the debtor. bid. 


. The proper course would be to compel obedience to the injunction, by a coercion 


of the person of the debtor, obliging him either to bring the property in dispate 
within the jurisdiction of the court, or to execute such a conveyance or transfer 
thereof, as will be sufficient to vest the Mgal title as well as the possession of 
the property, according to the lex loci ret site. Ibid. 


. The New York and English cases upon this subject examined. bid. 
. The distinction between a receiver in chancery under a creditor’s bill and an 


assignee in bankruptcy explained. bid. 
In England, an assignee in bankruptcy is held to be vested with the personal 
property of the bankrupt which is in foreign countries ; and her courts acknow!l- 
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edge the validity of the title of a foreign assignee to property in England, when 
such title emanates from a country which has a bankrupt law similar to her 
own. Ibid. 

. But this rule does not prevail in the United States, either as regards a foreign 
assignee or an assignee under the laws of another State in the Union. The 
reason is stronger for declining to give such efficacy to a receiver under a credit- 
or’s bill. And, moreover, there was in this case a want of vigilance in the 
creditor and receiver, by their omitting to proceed in their regular chancery 
practice against the person of the debtor as above stated. bid. 

. Although, by the laws of Alabama, a lien upon property accrues from the delivery 
of the execution to the sheriff or marshal, and the rights of creditors claiming 
under the same jurisdiction are adjudged accordingly, yet the same rule does 
not apply where a controversy arises between executions issued by a court of 
the United States and a state court. Pulliam vy. Osborne, 471. 

- In such a case the rule is, that whichever officer, the sheriff or the marshal, acquires 
possession of the property first by the levy of the execution, obtains a prior right, 
and a purchaser at a judicial sale will take the property free from all liens of 
the same description. bid. 

NSTITUTIONAL LAW. 

. The validity of a state insolvent law cannot now be considered as an open 
question. Bank of Tennessee v. Horn, 157. 

. The power of the President to remove a territorial judge discussed, but not de- 
cided. United Stafes v. Guthrie, 284. 

. The State of Pennsylvania, in 1826, passed a law by which all inheritances being 
within that commonwealth, which, by the intestacy or the will of any decedent, 
should devolve upon any other than the father, mother, wife, children, or lineal 
descendants of such person should be subject to a tax. Carpenter v. Pennsyl- 
vania, 456. 

. In 1850, an explanatory act was passed, declaring that the words “ being within 
this commonwealth,” should be so construed as to relate to all persons who have 
been at the time of their decease or now may be, domiciled within this common- 
wealth, as well as to estates. bid. 

. In 1849, a citizen of Pennsylvania died, whose will was proven by a resident 
executor in December, 1849. The executor represented that a portion of the 
estate, consisting of securities, stocks, loans, and evidences of debt and property, 
was not within the commonwealth. Ibid. 


5. The supreme court of Pennsylvania decided that this portion was subject to the 


tax, and this court has no authority to revise that decision. bid. 

. The explanatory law is not within the prohibitions of the constitution of the 
United States. hid. 

. It is true that in some respects the rights of donees, under a will, become vested 
by the death of a testator; but until the period of the distribution arrives, the 
law of the decedent’s domicile attaches to the property. bid. 

. The explanatory act is not an ex post facto law, within the 10th section of the Ist 
article of the constitution of the United States. This phrase was used in a re- 
stricted sense, relating to criminal cases only. bid. 

. In cases in which this court has original jurisdiction, the form of proceeding is not 
regulated by act of congress, but by the rules and orders of the court. Florida 
v. Georgia, 478. 

. These ree and orders are framed in analogy to the practice in the English court 
of chancery. But the court does not follow this practice, where it would em- 
barrass the case by unnecessary technicality, or would defeat the purposes of 
justice. hid. 


2. There is no mode of proceeding by which the United States can bring into review 


the decision of this court upoén a question of boundary between two States. 
Justice therefore requires that the United States, which represent the rights and 
interests of the other twenty-nine States, should have an opportunity of being 
heard before the boundary is established. bid. 

. The attorney-general having filed an information, stating that the interests of the 
United States are involved in the establishment of the boundary line between 
Florida and Georgia, he has a right to appear on behalf of the United States, 
and adduce proofs in support of the boundary claimed by them to be the true 
one, and to be heard at the argument. bid. 

. The United States will not, by this proceeding, become a party in the technical 
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CONSTITUTIONAL LAW. 
sense of the word, and no judgment will be entered for or against them. Bat 
the evidence and arguments offered, in their behalf, will be considered by the 
court in deciding the matter in controversy. bid. 

15. Each party is at liberty to cause surveys and maps to be made. But the court 
does not deem it advisable to appoint persons for this purpose. bid. 

16. By an act of congress, passed on the 3d of March, 1851, (9 Stats. at Large, 631,) 
provision was made for the appointment of a board of commissioners to settle 
private land claims in California, and for the transfer of a case decided by them 
to the district court of the United States for California, by way of appeal. United 
States v. Ritchie, 525. 

17. This law was constitutional. The board of commissioners was not a court under 
the constitution, invested with judicial powers; but the commencement of the 
suit in the district court, when ccuheel Gem, must be regarded as an original 
proceeding. The district court could hear additional evidence to that which 
was before the board of commissioners. bid. 

18. The acts of congress require that every vessel shall be registered by the collector 
of the district in which is the port nearest to the place where her owner or 
owners reside. The name of this port must be painted on her stern, in large 
letters, and every bill of sale of her must be recorded in the office where she is 
registered. Hays vy. Pacific Steamship Co. 596. 

19. Where acompany, incorporated by New York, (all the stockholders being residents 
of that State,) owned vessels which were employed in the transportation of 
passengers, &c., between New York and San Francisco, in California, and be- 
tween San Francisco and different ports in the territory of Oregon ; all of which 
vessels were ocean steamships, and duly registered in New York; that they 
remained in California no inaee than was necessary to land their passengers 
and freight, and prepare for the next voyage; these vessels are not liable to 
assessment and taxation under the laws of California and authorities of San 
Francisco. bid. 

20. They were there but temporarily engaged in lawful trade and commerce, with 
their situs at the home port, where the vessels belonged, and where the owners 
were liable to be taxed for the capital invested, and where the taxes had been 

~paid. bid. 

COPYRIGHT. 

1. Whether patent-rights and copyrights, held under the laws of the United States, 

‘are subject to seizure and sale on execution, is a question upon which the court 

does not express an opinion in the present case. Stevens v. Gladding, 448. 

. The seizure and sale, under execution, of “ene copperplate for the map of the 
State ss Rhode Island,” did not carry with it the right to print and publish the 
map. Ibid. 

3. It is distinguishable from a voluntary sale of a plate by the owner thereof. bid. 

4. The ownership of a plate and the ownership of the copyright are distinct species 
of property ; and the om may be used without infringing upon the copyright 
of printing and publishing the map. } 

5. But the penalties imposed by the 7th sectiog of the act of congress, passed on the 
3d of February, 1831, namely, the forfeiture of the printed copies and the su 
of one dollar bor each sheet unlawfully printed, cannot be enforced in a oul 
of equity. Ibid. . 

6. Under a prayer for general relief, the court can decree for an account of profits. 
This right is incident to the right to an injunction in copy and patent-right 
cases. Ibid. 

COVENANT OF WARRANTY. 

See WARRANTY. 

CRIMINAL LAW. : 

1. The act of congress passed on the 29th uuly, 1813, (3 Stats. at Large, 49,) enacts 
that the owner of every fishing vessel shail, previous to receiving the allowance 
mentioned in the act, produce to the collector the original agreement which may 
have been made with the fishermen, and also a certified copy of the days of 
sailing and returning, to the truth of which he shall swear before the collector. 
United States v. Nickerson, 204. 

2. These latter words include the first branch, as well as the second branch of the 
sentence ; so that the owner must not only swear to the truth of the certificate, 
but also to the verity of the agreement with the fishermen. bid. 

3. A person was indicted, in the district court of Massachusetts, for perjury, in 
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CRIMINAL LAW, ( Continued.) 
swearing falsely to the agreement with the fishermen, and in swearing falsely 
that three fourths of the crew were citizens of the United States. As the district 
judge held that the act of congress only required the owner to swear to the cer- 
tificate of sailing, and not to the agreement with the fishermen, the person was 
acquitted. bid. 

4. Afterwards, when indicted in the circuit court, this person pleaded his former 
acquittal. ‘This was a good plea; because the evidence necessary to sustain the 
indictment, with respect to the fishermen’s agreement, might have been given by 
the United States in the first trial. bid. 

5. With respect to the oath that three fourths of the crew were citizens of the United 
States, the act of 1813 did not require that oath; but then the indictment did 
not purport to bring the offence under that act, but referred to the statutes of 
the United States generally. bid. 

CUSTOM-HOUSES. 

See Duties, anp CoLLectTorS OF THE REVENUE. 

DEED. 

See EvipENce. . 

1. In 1839, the legislature of Tennessee passed a law containing the following pro- 
vision, namely: “‘ That, whenever a deed has been registered twenty years, or 
more, the same shall be presumed to be upon lawful authority, and the probate 
shall be good and effectual, though the certificate on which the same has been 
registered, has not been transferred to the register’s books, and no matter what 
has been the form of the certificate of probate or acknowledgment. Webb v. 
Den, 576. 

. A deed to “the legatees and devisees of the late Anthony Bledsoe,” which was 
certified by the register of Maury county, Tennessee, to have been recorded 
there in January, 1809, was, under the authority of this ‘statute, properly ad- 
mitted in evidence, although informalities existed with respect to its being 
proved, and with respect to the acknowledgment of a feme covert. hid. 

3. So, also, the deed is effectual, under the circumstances of the case, to transfer a 
fee-simple estate to the legatees and devisees of Anthony Bledsoe, whose will 
was in evidence. The deed was arclease of the bare legal title to equitable 
owners in fee, on partition between them as tenants in common. The old com- 
mon law rule as to the distinction between releases from one joint-tenant to 
another, and from one tenant in common to another, is not applicable. bid. 

4. A defendant in ejectment cannot object to the production in evidence of one of 
the muniments of the plaintiff’s title, because it was res inter alios acta. Ibid. 

5. Although the deed of warranty’ was properly made by the grantor and wife, in 
order to bar her dower, yet an action upon the covenant of warranty cannot be 
brought against her. She can make no such covenants. Griffin v. Rey- 
nolds, 609. 

DUTIES. 

See also “ Tartrr.”’ 

The 66th section of the act of 1799, (1 Stats. at Large, 677, ch. 22,) which declares 
that “if any goods, wares, or merchandise, of which entry shall have been made 
in the office of a collector, shall not be invoiced according to the actual cost 
thereof, at the place of exportation, with design to evade the duties thereupon, 
or any part thereof, all such goods, &c., or the value thereof, to be recovered of 
the person making the entry, shall be forfeited ” has not been repealed by any 
provision in the act of 1842, or in any of the duty acts, but still exists in full 
force and effect. United States v. 67 Packages of Dry Goods, 85. 

LJECTMENT. 

1. The act of congress, passed on the third of March, 1807, (2 Stats. at Large, 441,) 
appointing commissioners to adjudicate land claims against the United States, 
required that where titles to tracts of land, which had not been previously sur- 
veyed, were confirmed by the board, they should be surveyed under the direc- 
tions of the surveyor-general. When a certificate and plat should be filed in 
the proper office, a patent certificate was to issue, which should entitle the 
claimant to a patent from the United States. West v. Cochran, 403. 

2. Therefore, where conflicting locations were claimed of two concessions granted 
by the lieutenant-governor of Upper Louisiana, and no survey satisfactory to 
the public officers was made until 1852, when a patent was issued in conformity 
with a survey directed by the secretary of the interior, this patent was conclusive, 

in a court of law, of the location to which the party was entitled. bid. 


to 

















636 INDEX. 


EJECTMENT, ( Continued.) 

3. He could not, in an action of ejectment, sustain a claim that his patent ought to 
have had a different location, upon the ground that the confirmation by the 
commissioners conferred a perfect title to different land from that covered by 
the patent. Ibid. P 

4. In 1839, the legislature of Tennessee passed a law containing the following pro- 

vision, namely: “That whenever a deed has been registered twenty years, or 

more, the same shall be presumed to be upon lawful authority, and the probate 
shall be good and effectual, though the certificate on which the same has been 
registered, has not been transferred to the register’s books, and no matter what 

has been the form of the certificate of probate or acknowledgment. Wedd y. 

Den, 576. 

A deed to “the legatees and devisees of the late Anthony Bledsoe,” which was 
certified by the register of Maury county, Tennessee, to have been recorded 
there in January, 1809, was, under the authority of this statute, properly ad- 
mitted in evidence, although informalities existed with respect to its being 

_—— and with respect to the acknowledgment of a feme covert. /bid. 

S®, also, the deed is effectual, under the circumstances of the case, to transfer a 
fee-simple estate to the legatees and devisees of Anthony Bledsoe, whose will 
was in evidence. The deed was a release of the bare legal title to equitable 
owners in fee, on partition between them as tenants in common. The old com- 
mon law rule as to the distinction between releases from one joint-tenant to 
another, and from one tenant in common to another, is not applicable. bid. 
7. A defendant in ejectment cannot object to the production in evidence of one of 

the muaniments of the plaintiff’s title, because it was res inter alios acta. Ibid. 

EVIDENCE. 

1. A treasury transcript was admissible in evidence, in asuit brought by the United 
States against their debtor, although authenticated copies of the receipts which 
the debtor had given for money did not accompany the transcript. If an item 
was charged against him which the debtor disputed, it was in his power to ob- 
tain the original voucher; and if it appeared on the face of the account that the 
item charged did not come into his hands in the regular course of business, the 
transcript would not be evidence to sustain that charge. Bruce vy. United States, 
437. 

2. The cases upon this point examined. Jbid. 

3. It was not necessary for the United States to produce the commission of the 
= or a certified copy of it. The surety was estopped from denying it. 

bid. 

4. Where there were two consecutive commissions and two sets of sureties, the latter 
set were responsible for all money which remained in the hands of the principal 
at the expiration of the first commission. If it was misapplied during the first 
term of office, it was incumbent upon the second sct of sureties to show that it 
was so. Ibid. 

5. An assignment of a judgment was in reality conditional, although absolute on its 
face ; and a bill being filed in the nature of a bill to carry that assignment into 
effect, in such a case parol evidence was admissible to rebut or explain an 
equitable interest. Rhodes v. Farmer, 464. 

6. Where a suit was brought for damages sustained by the breach of a covenant of 
warranty of title to land in Alabama, and the plaintiff, in order to establish the 
existence of an outstanding paramount title at the date of the conveyance, 
offered the record of a suit in ejectment against his grantor, in which suit the 
plaintiff himself had been a witness, this record should have been allowed to be 
given in evidence, without any reservation. Griffin v. Reynolds, 609. 

7. The ruling of the court was, therefore, erroneous, admitting the record, but refer- 
ring it to the jury to determine whether the testimony given by the plaintiff was 
material, and if so, to disregard the evidence. bid. 

8. In order to show an outstanding title, a copy from the records of the probate 
court in Alabama, of a deed of trust from the original owner of the land, was 
offered in evidence, but no evidence was offered to account for the original. 
This copy should not have been admitted. bid. 

9. The deed containing the warranty upon which the suit was brought, was properly 
a in evidence, being an original deed, duly acknowledged and recorded. 

id. 

EXECUTION. 

See Conriict or Laws. 
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EXECUTORS AND ADMINISTRATORS. 
See Uses anv Trusts. 

1. Where an action on the case was brought in Virginia, against a person to recover 
damages for fraudulently recommending a third party as worthy of credit, 
whereby loss was incurred; and after issue joined upon the plea of not guilty, 
the defendant died, the action did not survive against the executor, but abated. 
Henshaw v. Miller, 212. 

2. The Virginia laws and cases examined. Ibid. 

3. The administrator of a deceased partner has no right to interpose and claim a 
debt due to the partnership. It is the right of the surviving partner to settle 
up the concerns of the firm. Wickliffe v. Eve, 468. 

FISHING VESSELS. 

See Criminat Law. 

FRAUD. 

Where a person took the benefit of the bankrupt law of the United States; omit- 
ted, in first schedule of property, to take any notice of a claim which he had 
against the Mexican Republic, for the unlawful seizure of the cargo of a vessel; 
filed an amended schedule, in which he mentioned the claim so indistinctly as 
to give no information of its value, although he was then prosecuting it before 
the board of commissioners ; concealed the evidence of the property, so that the 
assignee in bankruptcy reported that it was of no value, and sold the whole, for 
a nominal consideration, to the sister of the bankrupt, who afterwards trans- 
ferred it to him; the purchase was fraudulent, under the 4th section of the 
bankrupt law, and also by the general principles of equity. Clark v. Clark, 315. 

INDICTMENT. 

See Criminat Law. 

INSOLVENT LAWS. 

See Bankrupt Law. 

1. By an act of the legislature of Louisiana, passed in 1826, all the property of an 
insolvent petitioner mentioned in his schedule, becomes vested in his creditors, 

from and after the cession and acceptance; and the syndic is directed to take 
possession of it, and to administer and sell it for the benefit of the creditors. 
Bank of Tennessee vy. Horn, 157. 

2. The courts of Louisiana have decided that all the property of the insolvent, 
whether included in his schedule or not, passes to his creditors by the cession 
Ibid. 

3. Therefore, it is of no consequence whether or not the description of a particular 
piece of property be imperfect in the schedule ; and a purchaser of it under the 
syndic has a better title than one derived from a judicial sale, where the judg- 
ment had been obtained after the acceptance of the cession and appointment of 
the syndic. hid. 

4. The validity of a state law of this description cannot now be considered as an 
open question. bid. 

ISSUE. 

Where provision was made in a marriage settlement for “ issue of the said marriage, 
one or more children then living, the trust then being for the child or children 
of the said intended marriage,” the benefit of this trust did not extend to grand- 
children. Adams y. Law, 417. 

JURISDICTION. 

1. Where a bill was filed by several distributees of an estate, to compel the payment 
of money alleged to be due to them, and a decree was rendered in their favor, 

this court has jurisdiction over an appeal, although the amount payable to each 
individual claimant was less than two thousand dollars. Shields vy. Thomas, 3. 

2. The aggregate amount which the defendant was decreed to pay, was more than 
two thousand dollars; and as to him, this is the matter in dispute. bid. 

The complainants all claimed under the same title ; and it was of no consequence 
to the defendant in what proportions they shared the money amongst them. 
Ibid. 

4. The cases upon this point examined. bid. 

). Where a libel was dismissed by the district court, which decree was affirmed by 
the circuit court, and it appeared that the claim in the libel amounted only to 
sixteen hundred dollars, an appeal to this court must, upon motion, be dismissed 
for the want of jurisdiction. Udall v. Steamship Ono, 17. 

In order to give jurisdiction, the damages must appear on the face of the pleading 
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JURISDICTION, ( Continued. ) 


on which the claim is made. Interest cannot be added, in computing the 
amount, unless it is specially claimed in the libeh 2. 

It is too late, when the cause has reached this court, to amend the libel by insert- 
ing a special claim for interest. The 24th admiralty rule ought not to be con- 
strued to extend to cases where an amendment would give jurisdiction, which 
would not exist without such amendment. bid. 


. Where it was alleged in a libel that the libellant was “entitled to recover from 


the vessel the damages by him sustained, which amount to the sum of eighteen 
hundred dollars and upwards,” the sum was not sufficient to bring the case 
within tHe jurisdiction of this court. Olney v. Steamship Falcon, 19. 


. Interest, not being specially claimed, cannot be computed, for it is considered as a 


part of the damages, being merged in that claim, and is not estimated as a dis- 
tinct item. bid. 


. By the act of congress passed on the 26th of August, 1852, ch. 91, it was made the 


duty of the superintendent of publio printing to receive all matter ordered by 
congress to be printed, and to deliver it to the public printer or printers. 
United States vy. Seaman, 225. 


. In 1854, Beverly Tucker was printer to the senate, and O. A. P. Nicholson, printer 


to the house of representatives. bid. 


. The act further provided, that when any document should be ordered to be printed 


by both houses of congress, the entire printing of such document should be 
done by the printer of that house which first ordered the printing. bid. 


. In January, 1854, the commissioner of patents communicated to the senate that 


portion of his Annual Report for 1853, which related to arts and manufactures ; 
and on the ensuing day the same communication was made to the house of 
representatives. Each house having ordered it to be printed, the printing was 
assigned to Mr. Tucker. Jbid. 

In March, 1854, the agricultural portion of the report was sent to both houses, 
and both of them, on the same day, ordered it to be printed. In actual priority 
of time, the order of the house was passed first. The printing of it was given 
to Mr. Nicholson. bid. 


. A writ of mandamus will not lie from the circuit court of the United States, com- 


manding the superintendent to deliver the printing to Mr. Tucker. bid. 

Whether the two portions of the report constituted one document, and which 
house passed the order first, were questions requiring the exercise of judgment 
and discretion in the public officer, who had something more than a mere min- 
isterial duty to perform. Ibid. 

The cases upon this point examined. Jhid. 

The circuit court of the United States for the District of Columbia, had not the 
power to issue a writ of mandamas, commanding the secretary of the treasury 
to pay a judge of the territory of Minnesota his salary, for the unexpired term 
of his office, from which he had been removed by the President of the United 
States. United States v. Guthrie, 284. 


. No court has the power to command the withdrawal of money from the treasury 


of the United States, to pay any individual claim whatever. /hid. 

A mandamus can issue only in ca’es where the act to be done is merely ministerial, 
and with regard to which nothing like judgment or discretion, in the perform- 
ance of his duties, is left to the alee. Ibid. 


21. The question, whether or not the President has power to remove a territorial 


judge, argued, but not decided in the present case. bid. 


- Where a creditor of the bankrupt filed his bill, and gave his bond within thirty 


days after the award of the board of commissioners, this was sufficient, within 
the 8th section of the act of March 3, 1849, to carry into effect our treaty with 
Mexico. Clark v. Clark, 315. 

The creditor was a cestui que trust of the fund, and had a right to intervene, as the 
assignee in bankruptcy was dead. This was sufficient to give jurisdiction to 
the court. His not having proved his debt, did not debar him of this right. 
Another assignee was appointed, and filed his claim without loss of time. /bid. 


. The courts of the United States, in the exercise of admiralty and maritime juris- 


diction, cannot take cognizance of questions of property between the mortgagee 
of a vessel and the owner. rt v. Steamboat John Jay, 399. 


. The mere mortgage of a ship, other than that of an hypothecated bottomry, is & 


contract without any of the characteristics or attendants of a maritime loan, and 
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JURISDICTION, (Continued. 
is entered into by the parties to it, without reference to navigation or perils of 
the sea. Jbid. 

26. The admiralty courts in England now exercise a more ample jurisdiction upor 
the subject of mortgages of ships, but it is under a statute of Victoria; and in 


the United States the admiralty and maritime jurisdiction remains as it was 
before. bid. 


27. Where a bill was filed in the district court of the United States for the northern 
district of Mississippi, against four defendants, who all resided in Alabama, two 
of whom appeared for the purpose of moving to dismiss the bill, and the other 
two declined to appear altogether, nor was process served upon them, the court 
had no alternative but to dismiss the bill. The two absentees were essential 
parties. Herndon v. Ridgway, 424. 

28. Jurisdiction over parties is acquired only by a service of process, or their volun- 


tary appearance. If an essential portion of the defendants resided in another 

State, so that process could not be served upon them, and they would not vol- 

untarily appear, the bill must be dismissed for want of jurisdiction. bid. 

29. Where a judgment had been obtained in the circuit court of the United States for 
the district of Kentucky, in a suit brought by a citizen of Maryland against 
certain persons in Kentucky, and the judgment was afterwards perpetually en- 
joined at the instance of the defendants, and a bill was filed by a citizen of Ken- 
tucky against the original defendants, who were also citizens of Kentucky, this 
bill was properly dismissed by the court for the want of jurisdiction. Wockliff 
v. Eve, 468. 

The circumstance that the complainant claimed that this was in the nature of a 
bill of review of the deeree which was passed in a suit between citizens of differ 
ent States, was not sufficient to devest it of the character of an original bil! 
Thid. 

31. Moreover, the administrator of a deceased partner had no right to interpose and 

claim a debt due te the partnership. It was the right of the surviving partner 
to settle up the concerns of the firm. Lid. 

32. Where a libel was filed in personam, against the owners of a steamboat in Califor 
nia, by their general agent or broker, for the balance of an account for money 
paid, laid out, and expended, in paying for supplies, repairs, and advertising of 
the steamboat, together with commissions on the disbursements, the libel was 
properly dismissed, for want of jurisdiction. Minturn vy. Maynard, 477. 

33. There was nothing in the case to bring it within the class of maritime contracts 
nor does the local law of California, which authorizes an attachment of vessels 
for supplies or repairs, extend to the balance of accounts between agent and 
principal, who have never dealt on the credit, pledge, or security of the vessel 
lbid. 

34. For the mode of proceeding when this court exercises original jurisdiction in a 
controversy between two States, see Florida vy. Georgia, 478. 

35. Where a complainant filed a bill in chancery against numerous defendants, seven 
of whom were selected by the court to represent the rest ; and after these seven 

bill, two of them filed a cross-bill against the original com- 
plainant, and also against all their co-defendants, an appeal from a decree dis 
missing this cross-bill, will not lie to this court. It must be dismissed for want 
of jurisdiction. Ayres v. Carver, 591. 

JURY. 

1. It was for the jury to determine, from the facts in the case, whether the specifi- 
cations, including the claim, were so precise as to enable any person skilled in 
the structure of machines, to make the one described; also, to judge of the 
novelty of the invention, and whether the 
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renewed patent was for the same 
invention as the original patent; also, whether the invention had been aban- 
doned to the public. ‘The jury were also to judge of the identity of the machine 
used by the defendant, with that of the plaintiffs, or whether they have been 
construed and a he same principle. Battin v. Taggert, 74. 

2. The statutes of Rhode Island require towns to keep the highways safe and con- 
venient for travellers, at all seasons of the year; and, in case of neglect, ‘‘ that 
they shall be liable to all persons, who may in anywise suffer injury to their 
persons or property, by reason of any such neglect.” City of Providence v. 
Clapp, 161. 

3. These statutes extend to cities as well as towns, (or townships,) and also to side- 
walks, where they constitute a part of the public highways. ‘The city of Provi- 
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dence was, therefore, bound to keep those side-walks convenient and safe, in a 
reasonable degree, for pedestrians ; and, when a fall of snow took place, it was 
the duty of the city to use ordinary care and diligence to restore the side-walk 
to a reasonably safe and convenient state. bid. 

4. It was for the jury to find whether or not this was accomplished, by treading 
down the snow; and, if not, whether the want of safety and convenience was 
owing to the want of ordinary care and diligence on the part of the city. bid 

5. In considering whether due diligence required the city to remove the snow, the 
jury ought to take into consideration the ordinances enacted by the city, not as 
prescribing a rule binding on the city, but as evidence of the fact that a removal, 
and not a treading down of the snow, was reasonably necessary. bid. 

6. Where an action was brought against a person for making false representations 
of the pecuniary condition of a certain party, whereby the plaintiff had been 
induced to sell goods upon credit, and had incurred loss, evidence conducing 
to show that the statements of the defendant were false, ought to have been 
allowed to go to the jury. Jasigi v. Brown, 183. 

7. The defendant having written to his own agent, and headed the letter confidential, 
it was for the jury to say whether or not it was intended for the exclusive 
perusal of the agent. bid. 

8. It was also for the jury to say, on a thorough examination of the letters and the 
facts and circumstances connected with them, whether they were calculated to 
inspire, and did inspire, a false confidence in the pecuniary responsibility of the 

arty, to which the writer knew he was not entitled. bid. 

9. Although the presumption of a dedication of property to public uses is a question 
of fact for the jury, yet it is for the court to instruct them what facts, if proved, 
will justify such a presumption. City of Boston v. Lecraw, 426. 

10. An instruction to the jury was erroneous, namely, that if the plaintiff had not lost 
all the land conveyed to him by the defendant, then the jury might allow him 
the average value of the part lost, in proportion to the price paid for the whole. 
The true measure of damage was the loss actually sustained by the eviction 
from the land for which the title has failed. Griffin v. Reynolds, 609. 

LANDS, PUBLIC. 

For Pusiic Lanps rw CALirorntia, see CALIFORNIA. 
1. In 1811, congress passed an act (2 Stats. at Large, 663,) giving to the owners of 
land in Louisiana bordering on any river, creek, &c., the preference in purchas- 
ing back land ; and where, by reason of bends in the river, each claimant could 
not obtain a tract equal in quantity to the adjacent tract already held by him, 
the surveyor of the district, under the superintendence of the surveyor of the 
ublic lands, south of the State of Tennessee, was directed to divide the vacant 
and between the several claimants in such a manner as to him might seem 
most equitable. Haydel v. Dufresne, 23. 

. These officers decided, as judges, upon the equities of the claimants ; and their 
allotments are not liable to be overthrown by courts of justice, upon any other 

round than that of fraud, which is not imputed in this case. Jbid. 

. The principles affirmed in the cases of the United States v. King and others, 7 
Howard, 833, and of the United States v. Turner’s heirs, 11 Howard, 663, again 
established. United States v. Core, 41. 

4. The act of congress, passed on the 3d of March, 1807, (2 Stats. at Large, 441,) 

appointing commissioners to adjudicate land claims against the United States, 
required that where titles to tracts of land, which had not been previously sur- 
veyed, were confirmed by the board, they should be surveyed under the direc- 
tions of the surveyor-general. When a certificate and plat should be filed in 
the proper office, a patent certificate was to issue, which should entitle the 

claimant to a patent from the United States. West v. Cochran, 403. 

Therefore, where conflicting locations were claimed of two concessions granted 

by the lieutenant-governor of Upper Louisiana, and no survey satisfactory to 

the public officers was made until 1852, when a patent was issued in conformity 
with a survey directed by the secretary of the interior, this patent was conclusive, 
in a court of law, of the location to which the party was entitled. bid. 

. He could not, in an action of ejectment, sustain a claim that his patent ought to 
have had a different location, upon the ground that the confirmation by the 
commissioners conferred a perfect title to different land from that covered by 
the patent. bid. 

7. In 1824, the United States made a treaty with the Sac and Fox Indians, in which 
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LANDS, PUBLIC, ( Continued.) 
there was a reservation of a certain tract of land for the use of the half-breeds, 
who were to hold it by the same title, and in the same manner, that other Indian 
titles were held. Coy v. Mason, 580. 

8. In 1834, congress relinquished all the right and title of the United States to the 
above land, and vested the title in the half-breeds, who, at the passage of the 
act, under the Indian title, had a right to the same. bid. 

9. In 1840, proceedings were commenced in the district court of Lee county, Iowa, 
for a partition of the track among the respective owners. bid. 

10. In 1841, the land was divided into one hundred and one shares, there being that 

number of original half-breeds who were entitled to shares. bid. 

11. The complainants represented that their grantor was entitled to one and two 
thirds shares ; that he resided in Wisconsin, and had no notice of the partition ; 
that his shares were allotted to another person, and that the proceedings ought 
to be set aside as fraudulent. Ibid. 

12. The record of the proceedings in partition was, by agreement of parties, made 
evidence before this court; but, not being produced, it is impossible to decide 
whether or not the charge of fraud is sustained. Moreover, all the parties in- 
terested are not before the court; nor is it made out that the shares claimed 
were allotted to the alleged persons. bid. 

LIMITATION OF ACTIONS. 

1. The 8th section of the bankrupt law, limiting actions to two years after the bank- 
ruptcy, relatés only to suits brought against persons who have claims to prop- 
erty, or rights of property surrendered by the bankrupt And, moreover, no 
right of action accrued until the fund existed. Clark v. Clark, 315. 

2. The fifteenth section of the statute of limitations of Texas is as follows: ‘“ Every 
suit to be instituted to recover real estate, as against him, her, or them, in pos- 
session, under title or color of title, shall be instituted within three years next 
after cause of action shall have accrued, and not afterwards. Christy v. Alford, 
601. 

3. The proper construction of this section is, that a possession may be in two or 
more holding in privity, one under another; and if the possession of both so 
holding will make out the term prescribed, and he who is sued has title or color 
of title, then the bar will be effectual. bid. 

4. Therefore, where two persons, claiming under the same head-right certificate, had 

yossession of the land claimed for three years, it was sufficient. bid. 

5. The decisions of the supreme court of Texas upon this subject examined. Ibid. 

LITTORAL PROPRIETORS. 

1. By the old laws of Massachusetts, a littoral proprietor of land owned down to 
low-water mark; subject, however, to the condition that, until he occupied the 
space between high and low water mark, the public had a right to use it for the 
purposes of navigation. City of Boston v. Lecraw, 426. 

The city of Boston had the same right as other littoral proprietors, and conse- 
quently had the control ever a dock which was situated between two wharves ; 
one end of the dock being at high-water mark, and the other at low-water mark. 
It had, therefore, the right to construct a sewer for the purpose of carrying off 
the drainage from the high water, to the low-water end of the dock. bid. 

The city had not dedicated the dock to public uses by merely abstaining from 
any control over it. The principles which regulate a dedication to public uses, 
examined. Ibid. 

+. Although the presumption of such a dedication is a question of fact for the jury, 
yet it is for the court to instruct them what facts, if proved, will justify such a 
presumption. bid. 

MANDAMUS. 

1. By the act of congress passed on the 26th of August, 1352, ch. 91, it was made 
the duty of the superintendent of public printing to receive all matter ordered 
by congress to be printed, and to deliver it to the public printer or printers. 
United States v. Seaman, 225. 

2. In 1854, Beverly Tucker was printer to the senate, and O. A. P. Nicholson, 
printer to the house of representatives. bid. 

3. The act farther provided, that when any document should be ordered to be printed 
by both houses of congress, the entire printing of such document should be done 
by the printer of that house which first ordered the printing. bid. 

4. In January, 1854, the commissioner of patents communicated to the senate that 
portion of his Annual Report for 1853, which related to arts and manufactures ; 
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MANDAMUS, ( Continued. ) 
and on the ensuing day the same communication was made to the house of 
representatives. Each house having ordered it to be printed, the printing was 
assigned to Mr. Tucker. bid. 

. In March, 1854, the agricultural portion of the report was sent to both houses, 
and both of them, on the same day, ordered it to be printed. In actual priority 
of time, the order of the house was passed first. The printing of it was given 
to Mr. Nicholson. Jbid. 

6. A writ of mandamus will not lie from the circuit court of the United States, 
commanding the superintendent to deliver the printing to Mr. Tucker. /bid. 

. Whether the two portions of the report constituted one document, and which 
house passed the order first, were questions requiring the exercise of judgment 
and discretion in the public officer, who had something more than a mere min- 
isterial duty to perform. Ibid. 

8. The cases upon this point examined. Jbid. 

9. Where the security taken by the court below in an appeal bond was insufficient, 
this court will, upon motion by the appellee, lay a rule upon the judge below to 
show cause why a mandamus should not issue, commanding him to carry into 
execution the decree of the court below. Stafford vy. Union Bank of Louisiana, 
275. 

10. Upon cause shown by the judge that, having taken what he considered to be good 
and sufficient security, the cause was appealed to this court, which removed it 
from his jurisdiction, and that he had no power to make an order in the case, 
this court will order a peremptory mandamus. hid. ; 

11. The circuit court of the United States for the District of Columbia, had not the 
power to issue a writ of mandamus, commanding the secretary of the treasury 
to pay a judge of the territory of Minnesota his salary, for the unexpired term 
of his oftice, from which he had been removed by the President of the United 

States. United States v. Guthrie, 284. 

} 12. No court has the power to command the withdrawal of money from the treasury 

of the United States, to pay any individual claim whatever. hid. 

13. A mandamus can issue only in cases where the act to be done is merely minis- 
terial, and with regard to which nothing like judgment or discretion, in the 
performance of his duties, is left to the officer. bid. 

14. The question, whether or not the President has power to remove a territorial 
judge, argued, but not decided in the present case. bid. 

MEXICAN COMPANY OF BALTIMORE. 
See AssIGNMENT. 
PATENT RIGHTS. 

1. A railroad company, organized under a charter from Pennsylvania, is responsible 
for the infraction of a patent right respecting cars, although the entire capital 
stock of the company was held by a connecting railroad company in Maryland, 
which latter company also worked the road by the instrumentality of its agents, 
and motive power, and cars. York and Maryland Railroad Co. vy. Winans, 30. 

. The obligations to the community which the Pennsylvania company is placed un- 

der by its charter, cannot be evaded by any transfer of its rights and powers to 
another company ; and in this case, the Pennsylvania company contributes to 
the expense of working the road, and of paying the officers and agents who are 
employed. bid. 

i 3. Courts will not allow corporations to escape from their proper responsibility, by 

' means of any disguise. bid. 

4. Where the patent was signed by an acting commissioner of patents, it was not 

: necessary to aver or prove that he was legally entitled to act in that capacity. 

The court will judicially take notice of the persons who preside over the patent- 
ottice, whether they do so permanently or transiently. bia. 

5. A machine for making hook-headed spikes was constructed in Boston, prior to 
the 18th of April, 1839, and therefore not within a patent for a machine for a 
similar purpose which Burden applied for on that day. Zroy Iron and Nail 
Factory v. Odiorne, 72. 

6. Whether the defect be im the specifications or in the claim of a patent, the patentee 
may surrender it, and, by an amended specification or claim, cure the defect. 

. Battin v. Taggert, 74. 

' 7. When this is done, and a reissued and corrected patent is taken out, the omissions 

. and defects are cured; and nothing within the scope of the patentee’s original 

invention can be considered as having been dedicated to the public, by the lapse 

of time between the original and reissued patent. bid. 
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PATENT RIGHTS, \ Continue d.) 

8. Hence, where a patent was taken out for a new and useful improvement in the 
machine for breaking and screening coal, and the claim was for the manner in 
which the party had arranged and combined with each other the breaking roll- 
ers and the screen ; and the amended specification of the reissued patent de- 
scribed essentially the same machine as the former one did, but claimed, as the 
thing invented, the breaking apparatus only, a dedication to the public did not 
accrue in the interval between the one patent and the other. hid. 
was for the jury to determine, from the facts in the case, whether the specifica- 
tions, including the claim, were so precise as to enable any person skilled in the 
structure of machines, to make the one described ; also, to judge of the novelty 
of the invention, and whether the renewed patent was for the same invention as 
the original patent; also, whether the invention had been abandoned to the 
public. The jury were also to judge of the identity of the machine used by the 
defendant, with that of the plaintiffs, or whether they have been constructed and 
act on the same principle. bid. 

10. Whether patent-rights can be sold under execution, see Stevens v. Gladding, 448. 

11. Under a prayer for general relief, a court of equity can decree for an account of 

profits. ‘This right is incident to the right to an injunction in copy and patent 
right cases. Jhid 

PLEAS AND PLEADINGS. 

1. Where the patent was signed by an acting commissioner of patents, it was not 

necessary to aver or prove that he was legally entitled to act in that capacity. 
The court will judicially take notice of the persons who preside over the patent- 
office, whether they do so permanently or transiently. York and Maryland 
Railroad Co. y. Winans, 30. 

2. Where a bill in chancery avers that the defendant is a citizen of another State, 
this averment can only be impugned in a special plea to the jurisdiction of the 
court. ‘The answer is not the proper place for it, under the 33d rule of equity 
practice established by this court. Wickliffe v. Owings, 47. 

3. The act of congress passed on the 29th July, 1813, (3 Stats. at Large, 49,) enacts 
that the owner of every fishing vessel shall, previous to receiving the allowance 
mentioned in the act, produce to the collector the original agreement which 
may have been made with the fishermen, and also a certified copy of the days 
of sailing and returning, to the truth of which he shall swear before the collec- 
tor. United States v. Nickers m, 204. 

+. These latter words include the first branch, as well as the second branch of the 
sentence ; so that the owner must not only swear to the truth of the certificate, 
but also to the verity of the agreement with the fishermen. bid. 

». A person was indicted, in the district court of Massachusetts, for perjury, in swear- 
ing falsely to the agreement with the fishermen, and in swearing falsely that 
three fourths of the crew were citizens of the United States. As the district 
judge held that the act of congress only required the owner to swear to the cer- 
tificate of sailing, and not to the agreement with the fisherman, the person was 
acquitted. bid. 

6. Afterwards, when indicted in the circuit court, this person pleaded his former 
acquittal. ‘This was a good plea, because the evidence necessary to sustain the 
indictment, with respect to the fishermen’s agreement, might have been given 
by the United States in the first trial. bid. 

7. With respect to the oath that three fourths of the crew were citizens of the United 
States, the act of 1813 did not require that oath; but then the indictment did 
not purport to bring the offence under that act, but referred to the statutes of 
the United States generally. bid. 

PRACTICE. 

1. Where a proceeding was instituted in Louisiana, in the name of the treasurer of 
the State, to recover a tax imposed upon property inherited by aliens, a cita- 
tion served upon that officer was sufficient. He was the ‘‘ adverse party,” under 
the judiciary act. Poydras de la Lande v. Treasurer of Louisiana, 1. 

2. The tenth rule of this court, directing process to be served upon the chief execn- 
tive magistrate and attorney-general, applies to those cases only in which the 
State is a party on the record. When an officer of the State is ae pros- 
ecuting the suit for the State, the citation must be served on him. bid. 

3. Where a jury is waived, and questions of law and fact decided by the court in 

Louisiana, the rules of the state appellate court require that the whole evidence 

should be put into the record. But where a case is brought up to this court, 
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PRACTICE, ( Continued.) 
by writ of error from the circuit court of the United States for Louisiana, the 
rules of this court only require that so much of the evidence should be inserted 
as is necessary to explain the legal questions decided by the court. Arthurs y. 
Hart, 6. 

4. Consequently the mere fact, that some of the evidence given below is omitted 
from the record, is not of itself sufficient to prevent this court from examining 
the questions of law presented by the record. bid. 

- Where the court decides questions both of law and fact, the admission of im- 
proper testimony is not the subject of a bill of exception, although the exclusion 
of proper testimony is so. bid. 

6. The rule stated, according to which the appellate court should review the legal 
questions involved in the final judgment of the court below, which has decided 
both law and fact; and the mode pointed out by which counsel should separate 
the two classes of questions. Ibid. 

. Where a libel was dismissed by the district court, which decree was affirmed by 
the circuit court, and it appeared that the claim in the libel amounted only to 
sixteen hundred dollars, an appeal to this court must, upon motion, be dis- 
missed for the want of jurisdiction. Udall v. Steamship Ohio, 17. 

8. In order to give jurisdiction, the damages must appear on the face of the pleading 
on which the claim is made. Interest cannot be added, in computing the 
amount, unless it is specially claimed in the libel. bid. 

. It is too late, when the cause has reached this court, to amend the libel by insert- 
ing a special claim for interest. The 24th admiralty rule ought not to be con- 
strued to extend to cases where an amendment would give jurisdiction, which 
would not exist without such amendment. Jbid. 

Where it was alleged in a libel, that the libellant was “entitled to recover from 
the vessel the damages by him sustained, which amount to the sum of eighteen 
hundred dollars and upwards,” the sum was not sufficient to bring the case 
within the jurisdiction of this court. Olney v. Steamship Falcon, 19. 

11. Interest, not being specially claimed, cannot be computed, for it is considered as 
a part of the damages, being merged in that claim, and is not estimated as a 
distinct item. bid. 

12. Where the death of a party complainant was suggested at December term, 1851, 
of this court, and his legal representatives did not appear by the tenth day of 
this term, the bill must, as to him, be entered, abated under the 61st rule of this 
court. Barribeau v. Brant, 43. 

13. Where the complainant, after filing his bill, conveyed all his interest to a trustee, 
and died pending an appeal which he took to this court, the trustee cannot be 
permitted to be made a party to the proceedings in this court. The only per- 
sons who can appear in the stead of the complainant, are those who, upon his 
death, succeed to the interest he then had, and upon whom the estate then de- 
volves. bid. 

14. A vendor sold an estate in Louisiana for a large sum of money, and received 
agree from time to time, for nearly one ha!f of the amount. Afterwards, 
1e agreed to take back the property, upon the payment of an additional sum of 
money, which was secured to bim by the promissory notes of six individuals, 
four of whom lived in Louisiana, and two in Mississippi. Shields v. Barrow, 
130. 

15. Becoming dissatisfied with this arrangement, the vendor filed a bill in the circuit 
court of the United States for Louisiana, against the two citizens of Mississippi, 
to set aside the agreement as having been improperly procured, and to restore 
him to his rights under the original sale. bid. 

16. All the six persons with whom the second arrangement was made, were indors- 
ers upon the notes originally given by the vendee for the purchase-money, under 
the sale. Ibid. 

17. The four parties to the compromise, who resided in Louisiana, not being suable 
in the circuit court of that State, and their presence, as defendants, being neces- 
sary, the court could not rescind the contract as to two, and allow it to stand 
. “$ the other four. Consequently, it could not pass a decree, as prayed. 

bid. 

18. Neither the act of congress of 1839, (5 Stats. at Large, 321, § 1,) nor the 47th 
rule for the equity practice of the circuit courts, enables a circuit court to make 
a decree in equity, in the absence of an indispensable party, whose rights must 
necessarily be affected by such decree. Jbid. 
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19. The cases upon this point, the statute, and the rule, examined. [bid 

20. The bill should have been dismissed. bid. 

21. The two Mississippi defendants answered. bid. 

22. The bill insisted that the compromise was made in good faith, and one of them 
filed a cross-bill against the vendor to compel him to carry it out. bid. 

23. This cross-bill was also defective, as to parties, the other sureties and the vendee 
having an interest in the subject, so that, without their presence, no decree 
could be made. Jbid. 

24. The vendor then filed a petition, by way of amended bill, stating his willingness 
to carry out the compromise upon certain conditions, which he prayed the court 
to enforce. bid. 

25. This was irregular. The rules about amendments examined. J bid. 

26. The court then passed an order, that, unless the two Mississippi defendants should, 
before a day named, file a cross-bill, and make all the Louisiana parties defend 
ants, the vendor might proceed upon his prayer to rescind the compromise, as 
far as the two Mississippi parties were concerned. bid. 

27. This was entirely irregular. Parties cannot be forced into court in this way 
nor can new parties be brought into a cause by across-bill. bid. 

28. The mode considered of making new parties, when necessary. [bid 

29. The original and cross-bills must be ordered to be dismissed. J bid. 

30. Where an appeal from a decree in chancery is intended to operate as a super 
sedeas, the security given in the appeal bond must be equal to the amount of 
the decree, as it is in the case of a judgment at common law. Stafford vy. Union 
Bank of Louisiana, 275. 

31. Where the security is insufficient, this court will, upon motion of the appellee 
lay a rule upon the judge below, to show cause why a mandamus should 
not issue, commanding him to carry into execution the decree of the court be 
low. Ibid. 

32. Upon cause shown by the judge that, having taken what he considered to be 
good and sufficient security, the cause was appealed to this court, which re- 
moved it from his jurisdiction, and that he had no power to make an order in 
the case, this court will order a peremptory mandamus. bid. 

33. But as the security given was sufficient to bring the case before this court by 
appeal, a motion to dismiss the appeal must be overrluled. bid. 

34. Where a creditor of a bankrupt filed his bill and gave his bond within thirty 
days after the award of the board of commissioners, this was sufficient within 
the 8th section of the act of March 3, 1849, to carry into effect our treaty with 
Mexico. Clark v. Clark, 315. 

35. A motion to amend the decree and mandate of this court, so as to exclude the 
grandchildren from the distribution of the fund, as legatees, upon the ground 
that they had elected to renounce their interest under the will of their grand 
father, and claim under the marriage settlement, overruled. Adams v. Law, 417 

36. For the practice in this court when exercising original jurisdiction, see Florida 
v. Georgia, 478. 

37. The 9th section of the act of congress, passed on the 3d of March, 1851, (9 Stats 
at Large, 631,) directed that the United States or the claimant might file a 
petition, praying an appeal to the district court, and other sections pointed out 
the mode of proceeding. But this was all changed by an act passed on the 
3ist of August, 1852, (10 Stats. at Large, 99,) which directed that the filing of 
a transcript with the clerk of the district court should, ¢pso facto, operate as an 
appeal. United States vy. Ritchie, 525. 

38. This amounts, also, to a notice to the opposite party. bid. 

39. Where a complainant filed a bill in chancery against numerous defendants, seve 
of whom were selected by the court to represent the rest; and after these seven 
had answered the bill, two of them filed a cross-bill against the original com 
plaimant and also against all their co-defendants, an appeal from a decree dis 
missing this cross-bill will not lie to this court. It must be dismissed for want 
of jurisdiction. Ayers y. Carver, 591. 

PROVIDENCE, CITY OF. 

See Ruope Isianp. 

RAILROAD COMPANIES. 

1. A railroad company, organized under a charter from Pennsylvania, is respon 
sible for the infraction of a patent right respecting cars, although the entire 
capital stock of the company was held by a connecting railroad company in 
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RAILROAD COMPANIES, ( Continued.) 
Maryland, which latter company also worked the road by the ene 
of its agents, and motive power, and cars. York & Maryland Railroad Co. 
Winans, 30. 

2. The obligations to the community which the Pennsylvania company is placed 
under by its charter, cannot be evaded by any transfer of its rights and powers 
to another company ; and in this case, the Pennsylvania company contributes 
to the expense of w orking the road, and of paying the officers and agents who 
are employed. bid. 

8. Courts will not allow corporations to escape from their proper responsibility, by 
means of any disguise. Ibid 

RECEIVER IN CHANCERY. 

1. A receiver is an officer of the court which appoints him, but cannot sue in a for- 
eign jurisdiction, for the property of the debtor. Booth v. Clark, 322. 

The distinction explained between a receiver in chancery under a creditor’s bil] 
and an assignee in bankruptcy. lid. 

—— ISLAND. 

The statutes of Rhode Island require towns to keep the highways safe and con- 
venient for travellers, at all seasons of the year; and, in case of neglect, “that 
they shall be liable to all persons, who may in anywise suffer injury to their 
persons or property, by reason of any such neglect.” City of Providence vy 

‘ Clapp, 16i. 

2. These statutes extend to cities as well as towns, (or townships,) and also to 

side-walks, where they constitute a part of the public highways. The city of 
- Providence was, therefore, bound to keep those side-walks convenient and safe, 
in a reasonable degree, for pedestrians ; and, when a fall of snow took place, it 
was the duty of the city to use ordinary care and diligence to restore the side- 
walk to a reasonably safe and convenient state. Jbid 
5. It was for the jury to find whether or not this was accomplished, by treading 
down the snow; and, if not, whether the want of safety and convenience was 
owing to the want of ordinary care and diligence on the part of the city. bid 

4. In considering whether due diligence required the city to remove the snow, the 
jury ought to take into consideration the ordinances enacted by the city, not 
as presc cribing a rule binding on the city, but as evidence of the fact that a re- 
moval, and not a treading down of the snow, was reasonably necessary. bid 

SAC AND FOX INDIANS. 
See Lanps, Pustic. 
SHIPS AND VESSELS. 
See ApmiRALTY AND ComMeERcIAL Law. 
SUPERSEDEAS. 
See ApreAL Bonn 
SURETIES. 

Where there were two consecutive commissions and two sets of sureties, the latter 
set were responsible for all money which remained in the hands of the princi- 
pal at the expiration of the first commission. If it was misapplied during the 
first term of office, it was incumbent upon the second set of sureties to show 
that it was so. Bruce v. United States, 437. 

T may 2 

The 66th section of the act of 1799, (1 Stats. at Large, 677, ch. 22,) which de- 
clares that “‘ if any goods, wares, or merchandise, of which e ntry chi all have been 
made in the office of a collector, shall not be invoiced according to the actual 
cost thereof, at the place of exportation, with design to evade the duties there- 
upon, or any part thereof, all such goods, &c., or their value thereof, to be 
recovered of the person making the entry, shall be forfeited ” has not been re- 
pealed by any provision in the act of 1842, or in any of the duty acts, but still 
exists in full force and effect. United States v. Sixty-seven Packages of Dry 
Goods, &5. 

2. The tariff act of 1842, (5 Stats. at Large, 548,) provided that if the appraised 
value of merchandise should exceed, by ten per centum or more, the invoice 

value, an additional duty should be imposed of fifty od centum of the duty 
imposed on the same, where fairly invoiced. Ring v. Maxwell, 147. 

3. The act of 1846, (9 Stats. at Large, 42,) reduced this additional duty to twenty 
per centum. /Jhid. 

4. Although this additional duty may have been considered as a penalty, and as 
such, a moiety given to the officers of the custom-house, under the act of 1842 











INDEX. 647 


TARIFF, ( Continued.) 
and the same disposition of it would have been made under the act of 1846, if 
there had been no other legislation, yet the act of February, 1846, (9 Stats. at 
Large, 3,) declares that it shall not be considered a penalty for the purpose of 
being distributed. bid. 

5. Therefore, the additional duty of twenty per centum, levied by the collector, 
under the 8th section of the act of July 30, 1846, is not to be considered as a 
penalty, one moiety whereof is to be distributed amongst the officers of the 
custom house. bid. 

TERRITORIAL JUDGES. 

1. The power of the President to remove a territorial judge discussed, but not de- 

cided. United States v. Guthrie, 284. 
TEXAS. 

1. The fifteenth section of the statute of limitations of Texas is as follows: “ Every 
suit to be instituted to recover real estate, as against him, her, or them, in pos- 
session, under the title or color of title, shall be instituted within three years 
next after cause of action shall have accrued, and not afterwards. Christy v. 
Alford, 601. 

2. The proper construction of this section is, that a possession may be in two or 
more holding in privity, one under another; and if the possession of both so 
holding will make out the term prescribed, and he who is sued has title or color 
of title, then the bar will be effectual. hid. 

3. Therefore, where two persons, claiming under the same head-right certificate, had 
possession of the land claimed for three years, it was sufficient. bid. 

4. The decision# of the supreme court of Texas upon this subject examined. Jbid. 

USES AND TRUSTS. 

1. A resident in Pennsylvania made his will, in 1829, giving annuities to his wife 
and others, and directing that his executors, or the survivor of them, after the 
decease of his wife, should provide for the annuitants, then living, and dispose 
of the residue of his property for the use of such charitable institutions in 
Pennsylvania and South Carolina, as they or he may deem most beneficial to 
mankind. Fontain v. Revenel, 369 

2. His wife and three other persons were appointed executors. bid. 

3. The three other persons all died during the lifetime of the wife. No appoint 
ment of the charity was made or attempted to be made during the lifetime of 
the executors. Ibid. 

4. The charity cannot now be carried out. vid. 

5. The executors was vested with a mere power of appointment without having any 
special trust attached to it. In England, the case could only be reached by 
the prerogative power of the crown acting through the sign-manual of the king. 
Ibid. 

6. The English and American cases upon this subject examined. bid. 

7. Where marriage articles, executed as an antenuptial settlement, recited the inten- 
tion of the parties to provide a jointure for the wife, in lieu of dower, and then 
property was conveyed to a trustee, for the use of the husband for life, then for 
the use of the wife for life; and in case of the death of the wife during the 
lifetime of the husband, leaving issue of the said marriage, one or more chil- 
dren then living, then from, and immediately after the decease of the husband, 
upon trust for the child or children of said intended marriage, this does not 
include grandchildren. Adams v. Law, 417. 

8. The wife having died before the husband, leaving no child alive, but only grand- 
children, these did not take. Ibid. 

9. The principles which regulate a dedication of property to public uses examined. 
City of Boston vy. Lecraw, 426. 

WARRANTY. 

1. Where a suit was brought for damages sustained by the breach of a covenant of 
warranty of title to land in Alabama, and the plaintiff, in order to establish the 
existence of an outstanding paramount title at the date of the conveyance, of- 
fered the record of a suit in ejectment against his grantor, in which suit the 
plaintiff himself had been a witness, this record should have been allowed to 
be given in evidence, without any reservation. Griffin v. Reynolds, 609. 

2. The ruling of the court was, therefore, erroneous, admitting the record, but re- 
ferring it to the jury to determine whether the testimony given by the plaintiff 
was material, and if so, to disregard the evidence. Jbid. 

3. In order to show an outstanding title, a copy from the records of the probate 
court in Alabama, of a deed of trust from the original owner of the land, was 
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offered in evidence, but no evidence was offered to account for the original. 
This copy should not have been admitted. hid. 

4. The deed containing the warranty upon which the suit was brought, was properly 
admitted in evidence, being an original deed, duly acknowledged and recorded 
lbid. 

5. An instruction to the jury was erroneous, namely, that if the plaintiff had not 
lost all the land conveyed to him by the defendant, then the jury might allow 
him the average value of the part lost, in proportion to the price paid for the 
whole. The true measure of damage was the loss actually sustained by the 


eviction from the land for which the title has failed. bid. 

6. Although the deed of warranty was properly made by the grantor and wife, in 
order to bar her dower, yet an action upon the covenant of warranty cannot be 
brought against her. She can make no such covenants. bid. 

WHARVES AND DOCKS. 
See “Lirrorat Proprietors.” 
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EXTRACT FROM, THE PREFACE. 


“This work contains the decisions of the Supreme Court of the United 
States. The opinions of the Court are, in all cases, given as they have been 
printed by the authorized reporters, after correcting such errors of the press 
or of citation as a careful examination of the text has disclosed. 

“T have endeavored to give, in the head-notes, the substance of each deci- 
sion. They are designed to show the points decided by the Court, not the 
dicta or reasonings of the Judges. 

“The statements of the cases have been made as brief as possible. For 
many years, it has been the habit of all the Judges of this Court to set forth 


in their opinions the facts of the cases, as the Court viewed them in making __ 


their decision. Such a statement, when complete, renders any other super- 
fluous. When not found complete, I have not attempted to restate the whole 


Pe 


case, but have supplied, in the report, such facts or documents as seemed to 


me to be wanting. 
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“In some cases, turning upon questions, or complicated states of fact, and 
not involving any matter of law, I have not thought it necessary to encum- 
ber the work with detailed statements of evidence which no one would find 
it useful to recur to. These instances, however, are few. 

“'To each case is appended a note referring to all subsequent decisions in 
which the case in the text has been mentioned. It will thus be easy to as- 
certain whether a decision has been overruled, doubted, qualified, explained, 
or affirmed ; and to see what other applications have been made of the same 
or analogous principles. 

“ The paging of the authorized reporters has been preserved at the head 
of each case, and in the margin of each page, for convenience of reference ; 
the reporters being designated by their initials, D. for Dallas, C. for 
Cranch, W. for Wheaton, P. for Peters, H. for Howard. 

“It is expected that all the decisions of the Court, down to the close 
of the December Term, 1854, will be embraced in eighteen volumes. To 
these will be added a Digest of all the decisions.” 





We ask attention to the following approval by the Members of the Su- 
preme Court of the United States: — 

“We approve the plan of Mr. Justice Curtis’s ‘ Decisions of the Supreme 
Court of the United States,’ and believe that its execution by him will be of 
much utility to the legal profession, and to our country.” 


Roger B. Tanry, Chief Justice. Peter V. DANIEL, Associate Justice. 
Joun McLean, Associate Justice. SamvueEL NELson, Associate Justice. 
James M. WAYNE, Associate Justice. Ropert C. Grier, Associate Justice. 
Joun Catron, Associate Justice. J. A. CAMPBELL, Associate Justice. 


The Old Series of these Reports are in 57 volumes, the Catalogue price of 
which is $217.50. ‘This Edition, in 18 volumes, will be offered to Subscribers 
at the low price of $3 a volume, or $54 the set; thus bringing them within 
the means of all. The volumes will be delivered as fast as issued, and it is 
intended that the whole work shall be completed within six months from the 
present date. 

Vols. I. Il. III. are now ready for delivery. Those wishing to subscribe 
will please send in their names to the Publishers as early as possible. 





REPUBLICATION OF THE 
ENGLISH REPORTS, IN FULL. 


BY LITTLE, BROWN & CO. 


Containing Reports of all the Cases before the House of Lords, Privy 
Council, the Lord Chancellor, the High Court of Appeal in Chan- 
cery, all the Common-Law Courts, the Court of Criminal Appeal, 
and the Admiralty and Ecclesiastical Courts. 


Tue Publishers of this Series of the English Law and Equity Reports in- 
vite the attention of the Profession to the following statements, showing the 
advantages which they possess over all others : — 

I. They are the only reprints which furnish all the cases decided in their 
respective courts. The third volume of Ellis and Blackburn, issued from 
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the Philadelphia press, professes to give the decisions of the Queen’s Bench 
inHilary, Easter, and Trinity Terms, 1854; but it contains only E1GmTy- 
SIX cases out of ONE HUNDRED AND TWENTY-ONE, all of which will be found 
in-the Law and Equity Reports. Many of the cases omitted are among the 
most important decided in that period. The Philadelphia reprint of the 14th 
Common Bench, purports to contain the cases from Michaelmas Term, 1853, 
to Easter Term, 1854, inclusive; but is gives only sx Ty cases out of EIGHTY- 
THREE. For the remaining cases, the American lawyer must look to the Law 
and Equity Reports. The Exchequer Reports, in like manner, will be found 
incomplete. And this incompleteness of the Philadelphia series increases 
from year to year; for the proportion of cases omitted is much greater in 
the recent volumes than in the previous ones. 

II. The character of the Law and Equity Reports will bear the most rigid 
comparison with the Philadelphia series. They have a much larger circula- 
tion in England, and are as freely and confidently cited. The Law Journal 
and Jurist are cited 833 times in “Shelford on Railways;” while Meeson 
and Welsley, the Queen’s Bench, Common Bench, and Exchequer Reports 
are collectively cited but 455 times. In “ Hill on Trustees,” the Law Joun- 
nal, Jurist, and Law and Equity Reports are cited 846 times. In “ Saun- 
ders’s Pleading and Evidence,” the Law Journal and Jurist are cited 1871 
times ; while the Queen’s Bench, Common Bench, and Exchequer Reports 
are collectively cited but 1444 times. And an examination of any recent 
English law-book will show the same high appreciation of the publications from 
which the Law and Equity Reports are printed. 

III. In these Reports, the decisions are generally given several months 
in advance of the Philadelphia reprints. ven in the volumes which are 
announced as in advance of our reports, it will be found that a large propor- 
tion of the cases had become familiar to the profession, through the Law and 
Equity Reports, before their publication at Philadelphia. But by the reduc- 
tion of matter which the omission of the Chancery cases in the inferior courts 
will cause, we shall be able hereafter to publish the common-law cases seve- 
ral months earlier than heretofore. The 28th volume, containing the cases 
in Michaelmas Term, 1854, and a part of Hilary Term, 1855, will be pub- 
lished in July next, embracing the cases of the first part of 4th Ellis and 
Blackburn; Part Second of 15 Common Bench, and Part Third of 10th Ex- 
chequer Reports, and being nearly a year in advance of their publication in 
the Philadelphia series. Thereafter, we intend to publish the cases of each 
term within four months from the rising of the courts. 

IV. In addition to the complete reports of the Common Law Courts, this 
series will furnish the cases before the House of Lords, the Privy Council, 
the Lord Chancellor, the High Court of Appeal in Chancery, the Admiralty, 
and Ecclesiastical Courts ; making the amount of matter more than double 
that furnished in the Philadelphia series. 

V. The Law and Equity Reports are sold at $2 per volume, which will 
amount to $8 per year hereafter. Considering the amount of matter which 
they contain their cost is less than one half that of the Philadelphia series. 

These Reports are now regularly digested in our Annual United States 
Digest, which thus embraces an Annual Digest of the whole English and 
American Law. We shall, upon the completion of Volume XXX., publish 
a separate Digest of these Reports up to that time. 

For the greater convenience of the profession, we shall also hereafter 
publish a table of all the cases in these Reports, with a reference to the 
volume and page of every other series where the same case may be found. 

Vols. 1. to XXVII., now ready for delivery, at $2 per volume, to perma- 
nent subscribers. 





Warks Recently Published. 





Parsons on Contracts, Vol. KE. 


A TREATISE on the Law of Contracts. By Hon. Tneornitus 


Parsons, LL.D., Dane Professor of Law in Harvard University. 
Vol. II. 8vo. $5.50. 

The topics which are very fully considered in this volume are Con- 
struction, the Law of Place, Damages, Defences, the Statute of Limit- 
ations, the Statute of Frauds, Interest, and Usury, and the Clause in 
the Constitution of the United States respecting the obligation of 
Contracts. 





Theatow’s Xnternational Law. 


ELEMENTS OF INTERNATIONAL LAW. By Hon. Henry 


Wueator, LL. D. Sixth Edition. With the last corrections 
of the Author. Additional Notes and Introductory Remarks, 
containing a notice of Mr. Wheaton’s Diplomatic career, and of 
the antecedents of his lifee By Wau. Beacu Lawrence. In 
one volume. 8vo. $6. 


“This work of Mr. Wheaton now holds in the Cabinets of Europe the place 
which Vattel so long occupied. or | encomium of it, from any source, therefore, 
is scarcely necessary. * * * * To the citizen who wishes to become 
acquainted with the principles and rules on which the intercourse of nations is 
conducted; to the merchant who has ships or goods at sea in time of war, this 
work is a mine of valuable knowledge. Like all the publications of Messrs. 
Little, Brown & Co., it is printed in the best manner, and — in a style in 
every way suited to its high and standard merit.’’ — Boston Atlas. 

“The Elements of International Law, by Wheaton, is one of those profound, 
scholar-like, national works which are ornaments to the literature of our country. 
It has become a standard work in the cabinets of Christendom, and has replaced 
even the elegant work of Vattel * * * * * Wecan hardly too strongly 
commend this complete edition of a work of so much practical importance. The 
country may be proud that it has produced the best exposition of the rights and 
duties of nations; and that, underlying it all, are the great basis principles on 
which its institutions rest.’’ — Boston Post, 





Howard's Reports, Vol. NRE. 


REPORTS OF CASES argued and determined in the Supreme 





Court of the United States. By Hon. Bensamin C. Howarn. 
Vol. XVIL 8vo. $5.50. 


“Next to the reports of the Courts of his own State, those of the United States 
Supreme Court are, in many respects, the most important and valuable to the 
practising lawyer. If the decisions of that Court do not, perhaps, embrace so wide 
a range of questions, yet their authority in our State courts is of course higher 
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than those of any other tribunals. The value of these Reports is increased by the 
thorough manner in which they are prepared.’ — N. Y. Times. 

“ These official reports of the decisions of the highest Court known to our law, 
need no commendation from critic or reviewer. The bar knows their value, and 
the world has learned to respect the learning, the integrity, and the sagacity of 
our federal judiciary.””— N. ¥. Commercial Advertiser. 





Grap’s Ueports, Vol. ¥. 


REPORTS OF CASES argued and determined in the Supreme 
Judicial Court of Massachusetts. By Horace Gray, Jr., Esq. 
Vol.I. 8vo. $5.00. 





Tinitesd States Session Waws, 1854-55. 


THE STATUTES AT LARGE and Treaties of the U. S. of 
America. Commencing with the Second Session of the Thirty- 
third Congress, 1854 — 55 — carefully collated with the originals 
at Washington. Published by authority of Congress. Edited 
by Grorce Minot, Esq. Royal 8vo., stitched, $1.00. 





Angell on Limitations. 


A TREATISE ON THE LIMITATIONS of Actions at Law 
and Suits in Equity and Admiralty, with an Appendix containing 
the American and English Statutes of Limitations, and embracing 
the latest Acts on the subject. By Josern K. AnNGELt, Esq. 
Third Edition, revised and greatly enlarged. By Jonn WILDER 
May, Esq. 1 vol. 8vo. $5.00. 


Judge Lipscomb, in giving the opinion of the Supreme Court of Texas, in 1854, 
(11 Texas Rep. 524,) pronounced this work the “standard work on Limitations.” 
“There is high authority for saying that this is much the best treatise on the 
very important subject to which it relates; Lord Brougham having pronounced 
that opinion of the first edition, which has subsequently been much enlarged and 
improved. All the learning scattered through the English and American reports 
in regard to the construction and effect of the various statutes of limitations appears 
to have been diligently compiled and systematically arranged. The labors of Mr. 
May have considerably increased the value of the work, and will cause this edi- 
tion to supersede the previous ones.”” — N. Y. Times. 


“In acknowledging the receipt of this valuable work from its distinguished 
author, we take pleasure in calling attention to the present edition. The treatise 
has for many years been regarded as much the best that has yet appeared on the 
important subject to which it relates. That opinion was expressed by leading 
members of the legal profession in England inl in this country, in reference to 
the original work,’’— Providence Post. 





American Railway Cases. 


CASES RELATING TO THE LAW OF RAILWAYS, decided 
in the Supreme Court of the United States, and in the Courts 
of the several States, with Notes. By Caauncey Smirn and 


SAMUEL W. Bates, Esqrs., Counsellors at Law. Vol. I. 8vo. 
$4.50. 
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English Railway Cases. 


CASES RELATING TO RAILWAYS AND CANALS, argued 
and adjudged in the Courts of Law and Equity, from 1835 to 
1852. Edited by Samuex W. Bares and Cuauncey SitH, 
Esquires. 6 vols. 8vo. $24.00. 





PHillips ow Xusurance. 


A TREATISE ON THE LAW OF INSURANCE. By Hon. 
Witrarp Purtiies. Fourth Edition, enlarged. 2 vols. 8vo. 
$10.00. 





Angell on fire and Bife Ensurance. 


A TREATISE on the Law of Fire and Life Insurance. With an 
Appendix, containing Forms, Tables, &c. By Josern K. An- 
GELL, Esq. Ilvol. 8vo. $9.00. 





Low Warks in Press, 


AND PREPARING FOR PUBLICATION. 


PARSONS ON COMMERCIAL LAW. 


THE PRINCIPLES OF COMMERCIAL LAW. By Hon. 
Treornitus Parsons, LL. D., Dane Professor in the Law 
School of Harvard University, in Cambridge. 2 vols. 8vo. 

The principal topics of the first volume will be the Origin and History 
of the om Weschant: the Law of Partnership; of Sales; of Agency ; 
of Bills and Notes; and of Marine Insurance. The second volume will 

contain the Law of Shipping, and the Law and Practice of Admiralty. 


FRAUDS, 


A TREATISE ON THE CONSTRUCTION OF THE STA- 
TUTE OF FRAUDS. By Cavusten Browne, Esq., of the 
Suffolk Bar. In 1 vol. 8vo. 


This book will aim to present a full view of the law, as held by the 
English and American Courts, upon the construction of the Statute 29 
Car. 11, Cap. 3, with the modifications under which it has been adopted 
in the different States of the Union. Comprising the latest rulings in 
both countries, with an appendix, giving an analytic view of the Eng- 
lish and American enactments, with their successive alterations. 








T 


BISHOP ON CRIMINAL LAW. 


COMMENTARIES ON CRIMINAL LAW. By Jorr Pren- 
tTIss Bisnor, Esq., Author of “ Commentaries on the Law of Mar- 
riage and Divorce.” ‘The first volume to be a complete elementary 
Treatise of itself. 

This work is intended to embrace the entire field of English and 
American Criminal Jurisprudence, traversed by new paths. It will be 
both elementary and practical; adapted alike to the use of the student, 
the magistrate, and the practising lawyer; and on important points, will 
contain citations of all the English and American cases. 


AMERICAN RAILROAD CASES. 

A COMPLETE COLLECTION OF THE AMERICAN CASES 
relating to the Rights, Duties, and Liabilities of Railroads, with 
Notes and References to the English and American Railway, 
Canal, and Turnpike Cases. By Cuauncey Smirn and 8. W. 
Bates, Esquires. 2 vols. 8vo. Vol. I. now ready. 


THE LAW OF ADMIRALTY. 


LEADING CASES IN ADMIRALTY AND SHIPPING, with 


Notes and Commentaries. By a Member of the Suffolk Bar. 
l vol. 8vo. 


BLACKBURN ON THE CONTRACT OF SALE. 


A TREATISE ON THE LAW OF SALES. By C. Brack- 
BURN. With Additions, Notes, and References. By WILLIAM 
F. WELLs, Esq. 1 vol. 8vo. 


ARBITRATION. 


ARBITRATION, at Common Law, in Equity, and under the Sta- 
tutes of the States of the United States. By Epwarp G. Lor- 
NG, Esq., of the Suffolk Bar. 


VENDORS AND PURCHASERS. 
THE LAW OF VENDORS AND PURCHASERS OF REAL 
PROPERTY. By Francis HILtiarp, Esq. 2 vols. 8vo. 


HUSBAND AND WIFE. 
THE PRINCIPLE AND RULES OF LAW regulating the Pro- 


perty of Husband and Wife; and Civil Actions therefor. By 
Epwarp G. Lorine, Esq. 


PRECEDENTS OF INDICTMENTS. 
PRECEDENTS OF INDICTMENTS, Special Pleas, &c., adapted 


to American Practice, with Notes, containing the Law of Crimi- 
val Pleading. By Cuarves R. Tray, and F. F. Hearn, Esqrs., 
of the Middlesex Bar. 1 vol. 8vo. Nearly ready. 
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HIGHWAYS. 


A TREATISE ON THE LAW OF HIGHWAYS, Dedication 
of, Travellers, Travelling, &c. By JoserpH K. ANGELL, Esq. 
l vol. 8vo. 


CRIMINAL LAW. 


A COLLECTION OF LEADING CASES in various branches of 
the Criminal Law, with Notes. By B. F. Burier and F. F. 
Hearp, Esquires. 2 vols. 8vo. 


WALKER’S INTRODUCTION. 


INTRODUCTION TO AMERICAN LAW, By Hon. Tiworny 
Watker, of Cincinnati. Third edition, revised. lvol. 8vo. 


REAL PROPERTY. 


LEADING CASES on the Law relating to Real Property, Con- 
veyancing, and the Construction of Wills. By Owen D. Tupor, 
Esq., of the Middle Temple. With Notes, by a Member of the 
Suffolk Bar. lvol. 8vo. 


ENGLISH REPORTS. 


LAW AND EQUITY REPORTS. The Common Law, Equity, 
Criminal, Admiralty, and Ecclesiastical Reports combined. Edited 
by Epmunp H. Bennett and Cuauncey Sairn, Esqrs. Vol. 
XXVIII. 


CUSHING’S REPORTS. 


REPORTS OF CASES argued and determined in the Supreme 
Judicial Court of Massachusetts. By Hon. Lutuer S. Cusuina. 
Vol. IX. 8vo. 


UNITED STATES LAWS, VOL. X. 


THE STATUTES AT LARGE, and Treaties of the United 
States of America. Published by authority of Congress. Edited 
by Grorce Minor, Esq. Vol. X. nearly ready. Royal 8vo. 


ANNUAL DIGEST, 1854. 


UNITED STATES DIGEST ; Containing a Digest of the De- 
cisions of the Courts of Common Law, Equity, and Admiralty in 
the United States and in England, for the year 1834. By Joun 
Puetrs Putnam, Esq. Royal 8vo. 





